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MONDAY, SEPTEMBER 17, 1973 

WASHINGTON, D.C. 

Volume 38 ■ Number 179 
Pages 25897-26091 

PART I 


HIGHLIGHTS OF THIS ISSUE 

This listing does not affect the legal status 
of any document published in this issue. Detailed 
table of contents appears inside. 

GRANT TO THE REPUBLIC OF TURKEY OF DEFENSE 
ARTICLES AND SERVICES—Presidential Memorandum to 
the Secretary of State .... .. 25903 

NUTRITIVE SWEETENERS—FDA sets identity standards; 
effective 11-16-73 .. 25985 

HOUSING—HUD rules on correction of structural defects; 
effective 10-4-73 25993 

DELIVERY AND UNLOADING OF FOODSTUFFS—ICC to 


consider lawfulness of allowances paid to warehousemen; 
comments by 10-15-73 ... ... 26031 

CUSTOMS BONDS—Treasury Department proposes to re¬ 
vise regulations; comments by 11-16-73 25995 

BACITRACIN-CONTAINING DRUGS — FDA proposes 
change in moisture determination method; 11-16-73 26906 

ELECTRONIC PRODUCT RADIATION—FDA proposal re¬ 
garding product identification and initial reports; com¬ 
ments by 11-16-73 26007 

TV AND FM TRANSLATOR STATIONS—FCC amends rules 
on unattended operation; effective 10-23-73 25991 

MARITIME RAOIO SERVICES—FCC proposes to require 
frequency coordination for certain coast stations; com¬ 
ments by 10-23-73 .... 26008 

FOREIGN DIRECT INVESTMENTS—Commerce Depart 
ment issues 1973 General Bulletin; effective 9-17-73 25909 

MARGINAL RESERVES—FRS raises requirements for se¬ 
lected classes of time deposits; effective 10-4-73 25985 

TUNG NUTS—USDA proposals concerning 1973 crop sup¬ 
port program; comments by 11-16-73 . 26006 


(Continued inside) 


PART II: 

BLACK LUNG BENEFITS— 

Labor Department Issues revisions; effective 

9-17—73.~. . .. 26042 

Labor Department proposes reduction 26069 

PART III: 

DISCLOSURE STATEMENTS—Cost Accounting 
Standards Board proposes new forms for colleges 
and universities; comments by 11-16-73 _.... 26071 
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REMINDERS 


, n t>.u lie* were editorially compiled a* an aid to Feihmal Registwi users. Inclusion or exclusion from this list has no 
l*g<uI£uW^« 8ln» U>la list 1* H.tindL u » reminder. It does not Include effective dele* thet occur within 14 d*y» at publlcetlor. , 


Rules Going Into Effect Today 

This Ust Includes only rules that were pub¬ 
lished In the Federal Register after Octo¬ 
ber 1, 1072. 

sra 

SEPTEMBER 17 

FCC—MTS and WATS Services; new or 
revised classes .... 18256; 7-9-73 

Atomic Energy—Miscellaneous Amend¬ 
ments to chapter .... 22220; 8-17-73 
Atomic Energy—Requalification Require¬ 
ments for operating personnel of pro¬ 
duction and Utilization Facilities. 

22221; 8-17-73 
Part 50—Licensing of production and 
utilization facilities. 

Part 55 Operators' Licenses. 














HIGHLIGHTS—Continued 


ANTIDUMPING— 

Tariff Commission to investigate expanded metal of 
base metal from Japan; hearing 10-24-73 26031 

Tariff Commission notice of investigation of calcium 
pantotherate from Japan; hearing 11-6-73 26030 

MEETINGS— 

DOD: USAF Scientific Advisory Board Aeronautical 
Systems Division Advisory Group F-4 Structures Com¬ 
mittee. 9-19 and 9-20-73 26011 


State: National Committee for the International Radio 
Consultative Committee. Study Group 7. 9-27-73 ... 26011 

HEW: NIH Breast Cancer Treatment Committee. 9- 
21-73 26013 

NIH Breast Cancer Treatment Committee's Subcom¬ 
mittee on Markers. 9-20-73 . 26013 

NIH Breast Cancer Diagnosis Committee, 9-20-73 26013 

Advisory Committee on Accreditation and Institu¬ 
tional Eligibility. 9-24 and 9-26-73 .... 26013 

Advisory Committee on Federal Pay. 9-17, 9-18. and 
9-26-73 ... ... 26014 


Contents 


THE PRESIDENT 

Memorandum 

Memorandum of August 17. 1973. 
to the Secretary of State; deter¬ 
mination regarding grant to Re¬ 
public of Turkey_ 25903 

EXECUTIVE AGENCIES 

ADVISORY COMMITTEE ON FEDERAL PAY 

Notices 

Public meeting_ 26014 

AGRICULTURAL MARKETING SERVICE 

Rules and Regulations 

Limitation of handling; 

Lemons grown in California and 

Arizona_ 25908 

Valencia oranges grown in Ari¬ 
zona and designated part of 
California_ \ _ 25907 

AGRICULTURE DEPARTMENT 

See Agricultural Marketing Serv¬ 
ice; Commodity Credit Corpora¬ 
tion; Federal Crop Insurance 
Corporation; Forest Service. 

AIR FORCE DEPARTMENT 

Notices 

USAF Scientific Advisory Board; 
meeting_ 26011 

ASSISTANT SECRETARY FOR HOUSING 
PRODUCTION AND MORTGAGE 
CREDIT OFFICE 

Rules and Regulations 

Introduction; correction of struc¬ 
tural or other defects in homes 
covered by mortgage insurance. 25993 

ATOMIC ENERGY COMMISSION 

Notices 

Commonwealth Edison Co.; avail¬ 
ability of initial decision of 
Atomic Safety and Licensing 
Board and issuance of construc¬ 
tion permits.. 26014 

Regulatory guides; issuance and 
availability _ 26015 

BONNEVILLE POWER ADMINISTRATION 

Notices 

Power Management Chief, Branch 
of Power Supply; redelegations 
of authority_ 26011 


CIVIL AERONAUTICS BOARD 

Notices 

Hearings, etc.: 

International Air Transport 

Association <2 documents) 26015 

Miami-Los Angeles Competitive 
Nonstop Case_ 20017 

CIVIL SERVICE COMMISSION 

Rules and Regulations 

Excepted service; Office of Emer¬ 
gency Preparedness _ 25907 

Notices 

Noncareer executive assignments: 
Department of Commerce; grant 

(2 documents)_ 26017 

Department of Defense: grant. 26017 
Department of Health. Educa¬ 
tion, and Welfare; grant_ 26017 

Department of Housing and Ur¬ 
ban Development; grant and 

revocation (4 documents)_ 26017 

Department of the Interior; 
revocation_ 26017 

COMMERCE DEPARTMENT 

See Foreign Direct Investments 
Office; National Bureau of 
Standards: National Oceanic 
and Atmospheric Administra¬ 
tion 

COMMODITY CREDIT CORPORATION 


Proposed Rules 

1973-crop tung nuts; support pro¬ 
gram ..... 26006 

Notices 

8ales of certain commodities: 
monthly sales list (fiscal year 
ending June 30. 1974). 26011 


COST ACCOUNTING STANDARDS BOARD 
Proposed Rules 

Disclosure statements for colleges 
and universities; basic require¬ 


ments for form.. 26071 

CUSTOMS SERVICE 
Proposed Rules 

Customs bonds_ 25995 

DEFENSE DEPARTMENT 


See also Air Force Department. 


Rules and Regulations 

Reporting procedures cn defense 
related employment; list of DoD 
contractors receiving awards for 
FY 1973... 25990 

EDUCATION OFFICE 

Notices 

Advisory Committee on Accredita¬ 
tion and Institutional Eligibil¬ 
ity; meeting_ 26013 

EMPLOYMENT STANDARDS 
ADMINISTRATION 

Rules and Regulations 

Claims for Black Lung benefits 
payable under Federal Coal 


Mine Health and Safety Act... 26042 
Proposed Rules 

Black lung benefits program re¬ 
duction; receipt of State or Fed¬ 
eral benefit_ 26069 

ENVIRONMENTAL QUALITY COUNCIL 
Notices 

Environmental Impact statements; 
public availability_ 26017 


FEDERAL AVIATION ADMINISTRATION 
Rules and Regulations 

Airspace docket: withdrawal_ 25907 

Airworthiness directive; Fairchild 

aircraft_ 25905 

Control zone; alteration (2 doc¬ 
uments) _ 25905 

Control zone and transition area; 
alteration and revocation (2 

documents) -.. 25906, 25907 

Transition area: 

Alteration _ 25906 

Transition_ 25907 

VOR Federal airways: alteration 
and revocation; correction_ 25907 

Proposed Rules 

Transition area; designation- 26007 

FEDERAL COMMUNICATIONS 
COMMISSION 

Rules and Regulations 
Coast stations in Alaska or fixed 
stations operating exclusively 
above 30 megahertz; assignment 

of call signs_ 25991 

(Continued on next page) 
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CONTENTS 


Experimental, auxiliary, and spe¬ 
cial broadcast, and other pro¬ 
pram distributional services; 
unattended operation of TV and 

FM translator stations.25991 

Radio broadcast services: table of 
assignments. FM broadcast sta¬ 
tions in Columbus, Ind.... 25991 

Stations on shipboard in the mari¬ 
time services: frequencies and 
conditions of use: correction— 25992 
Proposed Rules 

Stations on land in the Maritime 
Services: frequency coordina¬ 
tion for use of marine limited 

coast stations-26008 

Television broadcast stations; 
table of assignments. Myrtle 

Beach. S. Carolina-- 26008 

Notices 

Broadcasts of sports events; prac¬ 
tices of licensees and networks; 
order further extending time for 

comments _ 26020 

Common carrier services informa¬ 
tion: domestic public radio serv¬ 
ices applications accepted for 
filing.. 26020 

FEDERAL CROP INSURANCE 
CORPORATION 
Rules and Regulations 

Federal crop insurance: 1969 and 
succeeding crop years: counties 
designated for barley crop in¬ 
surance _ 25907 

FEDERAL INSURANCE ADMINISTRATION 
Rules and Regulations 

National flood insurance program; 
areas eligible for sale of insur¬ 
ance; status of participating 
communities __ 25994 

FEDERAL POWER COMMISSION 
Notices 

Hearings, etc.: 

Arkansas Louisiana Gas Co- 26023 

Cities Service Oil Co.. 26023 

Connecticut Light and Power 

Co . 26023 

Delmarva Power and Light Co_. 26024 

El Paso Natural Gas Co_ 26024 

McCulloch Oil Corp.. 26024 

Sea Robin Pipeline Co. 26025 

Southwest Gas Corp. 26026 

Roy M. Teel. 26026 

Terra Resources. Inc...._ 26026 

Texas Eastern Transmission 

Corp _ 26027 

Texas Gas Transmission Co- 26027 

Union Oil Company of Califor¬ 
nia _ 26027 

FEDERAL RESERVE SYSTEM 
Rules and Regulations 

Reserves of member banks; re¬ 
serve percentages- 25985 

Proposed Rules 

Credit by brokers and dealers; ex¬ 
tension of time for comment— 26009 

Notices 

Fort Worth National Corp.; order 
approving acquisition of bank.. 26027 


FISH AND WILDLIFE SERVICE 

Rules and Regulations 

Hunting: certain national wildlife 
refuges in Oregon--- 25992 

FOOD AND DRUG ADMINISTRATION 

Rules and Regulations 

Nutritive sweeteners; dextrose 
monohydrate, dextrose anhy¬ 
drous. glucose syrup, dried glu¬ 
cose syrup; definitions and 
standards of Identity- 25985 

Proposed Rules 

Bacitracin and bacitracin-con¬ 
taining drugs: change of mois¬ 
ture determination- — 26006 

Control of electronic product radi¬ 
ation: products identification 
and initial reports- — 26007 

FOREIGN DIRECT INVESTMENTS OFFICE 

Rules and Regulations 

Foreign direct investment regu¬ 
lations; interpretative analyses 
and statements_—- 25909 

FOREST SERVICE 

Notices 

Availability of environmental im¬ 
pact statements: 

Communications sites on the 
Tongass and Chugach Na¬ 
tional Forests-- 26012 

Vegetation control by mechani¬ 
cal treatment in New Mexico. 26012 

HEALTH. EDUCATION, AND WELFARE 
DEPARTMENT 

Sec Education Office; Food and 
Drug Administration; National 
Institutes of Health. 

HOUSING AND URBAN DEVELOPMENT 
DEPARTMENT 

See Assistant Secretary for Hous¬ 
ing Production and Mortgage 
Credit Office; Federal Insurance 
Administration. 

INDIAN AFFAIRS BUREAU 


Rules and Regulations 

Licensed Indian traders; limits on 
trade with Government em¬ 
ployees _ 25987 

Traders on Navajo, Zuni. and Hopi 
reservations; trade with Gov¬ 
ernment employees___ 25988 


INTERIOR DEPARTMENT 

See Bonneville Power Administra¬ 
tion; Fish and Wildlife Service: 
Indian Affairs Bureau; Nation¬ 
al Park Service; Oil and Gas 
Office. 

INTERSTATE COMMERCE COMMISSION 


Notices 

Argo-CoUier Truck Lines, Inc., et 
mi.: petition for declaratory 
order regarding loading/un¬ 
loading contracts- 26031 

Assignment of hearings- 26032 

Fourth section applications for 
relief_ 26032 


Motor carrier temporary authority 

applications_ 26033 

Penn Central Transportation Co.; 
exemption from mandatory car 

service rules- 26037 

St. Johnsbury & Lamoille County 
Railroad; rerouting or diver¬ 
sion of traffic_ 26033 


LABOR DEPARTMENT 

See also Employment Standards 
Administration; Wage and Hour 
Division. 

Notices 

BGS Shoe Corp.; investigation re¬ 
garding certification of eligibil¬ 
ity of workers to apply for ad¬ 
justment assistance- 26031 

NATIONAL AERONAUTICS AND SPACE 
ADMINISTRATION 

Notices 

Precision Control Products Corp.; 
intent to grant exclusive patent 
license.. 26028 

NATIONAL BUREAU OF STANDARDS 

Rules and Regulations 

Research associate program; 
availability of Information. 25908 

NATIONAL HIGHWAY TRAFFIC SAFETY 
ADMINISTRATION 

Notices 

Intermeccanica Automobili; peti¬ 
tion for temporary exemption 
from motor vehicle safety stand¬ 
ards _ 26014 

NATIONAL INSTITUTES OF HEALTH 

Notices 


Meetings, National Cancer Insti¬ 
tute: 

Breast Cancer Diagnosis Com¬ 
mittee --- 26013 

Breast Cancer Treatment Com¬ 
mittee (2 documents)- 26013 


NATIONAL OCEANIC AND ATMOSPHERIC 
ADMINISTRATION 

Notices 

G. L. Kooyman; issuance of letter 
of exemption under Marine 
Mammal Protection Act- 26012 

NATIONAL PARK SERVICE 

Notices 

Delegations of authority; 

Assistant Superintendent, et al.. 

Olympic National Park- 26011 

Superintendents, et al.. North¬ 
east Region- 26011 

OIL AND GAS OFFICE 

Proposed Rules 

Refunds of license fees paid for 
imports of crude oil Incorpo¬ 
rated into asphalt; oil import 
bulletin. 26005 
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SECURITIES AND EXCHANGE 
COMMISSION 

Notices 

Hearings , etc.: 

Banister Continental Ltd_ 26028 

Esmark. Inc. <2 documents)... 26029* 

26030 

ICN Pharmaceuticals, Inc_ 26030 

Merrill Lynch L Co., Inc. (2 

documents)- 26029, 26030 

Motorola, Inc__ 26029 

Teleprompter Corp_ 26029 

STATE DEPARTMENT 
Notices 

Study Group 7 of US. National 
Committee for International 
Radio Consultative Committee; 
meeting _ 26011 


TARIFF COMMISSION 


Notices 

Investigation and hearings; 

Calcium pantothenate from 

Japan -. 26030 

Expanded metal, of base metal, 

from Japan_ 26031 

Collection of F.OJ3. and CJJ* 1 . 
data on imports; interim appli¬ 
cation of General Statistical 
Headnote 1 of TSUSA_ 26030 


TRANSPORTATION DEPARTMENT 

See Federal Aviation Administra¬ 
tion: National Highway Traffic 
Safety Administration. 

TREASURY DEPARTMENT 

See Customs Service. 

WAGE AND HOUR DIVISION 

Rules and Regulations 

Wage orders; certain industries in 
Puerto Rico: 

Children's dress and related 

products_ 25988 

Corsets, brassieres, and allied 

garments_25989 

Women's outerwear, needle¬ 
work. and miscellaneous tex¬ 
tile products_ 25989 


List of CFR Parts Affected 


Th« fallowing numerical guide I* • list of the part* of each tit!, of the Cod* of Fadaral Regulation* affactad by document* published In today** 
i**ua. A cumulative list of parts affactad. covarlng tha currant month to d*t*L appears following ths Nolle** saction of each issue beginning with 
the second issue of the month. In the last issue of the month tha cumulative list will appear at the and of tha issue. 

A cumulative guide is published separately at the and of each month. The guide lists tha parts snd saction* affactad by documents published 
sine* January l. 1973. and specifies how they are affactad. 
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Presidential Documents 


Title 3 — The President 

MEMORANDUM OF AUGUST 17, 1973 


|PresidentIftl Determination No. 74-11 


Determination and Authorization 
of the Grant to the Republic of 
Turkey of up to $50 Million in 
Defense Articles and Services 
in FY 1974 


Memorandum for ihc Secretary of State 

The White House, 
Washington, August 17, 1973. 


In accordance with the recommendation in the Acting Secretary’s 
memorandum of July 20,1973,1 hereby: 

A. Determine, pursuant to Section 614(a) of the Foreign Assistance 
Act of 1961, as amended, (22 U.S.C. 2364), that the use of up to $50 
million of funds available in FY 1974 for the grant of defense articles 
and services, including excess defense articles, to Turkey, without regard 
to the requirement of Section 514 of the act, is important to the security 
of die United States; and 

B. Authorize, pursuant to Section 614(a) of the Act, such use of up 
to $50 million of funds for the grant of defense articles and services, 
including excess defense articles, to Turkey, without regard to die 
requirements of Secdon 514 of the Act. 

This determinadon shall lie published in the Federal Register. 



[FR Doc.73-19803 Filed 9-13-73 ;3:11 pm] 
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Rules and Regulations 


This section of ths FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which are 
keyed to and codified In tho Code of Federal Regulations, which Is published under 50 titles pursuant to 44 U.S.C. 1510. 

The Code of Federal Regulations Is sold by the Superintendent of Documents. Prices of new books are listed In the first FEDERAL 
REGISTER Issue of each month. 


Title 14—Aeronautics and Space 

CHAPTER I—FEDERAL AVIATION ADMIN- 

ISTRATION, DEPARTMENT OF TRANS¬ 
PORTATION 

[Docket No. 73-EA-61; Arndt. 30-1731] 

PART 39—AIRWORTHINESS DIRECTIVES 
Fairchild Aircraft 

The Federal Aviation Administration 
Is amending 5 39.13 of Part 39 of the Fed¬ 
eral Aviation Regulations so as to issue 
an airworthiness directive applicable to 
Fairchild F-27 and FH-227 type aircraft. 

There have been reports of cracked 
and corroded front and rear horizontal 
s'abllizcr spar fittings which. If left un¬ 
corrected. present a hazard to air safety. 
Since this deficiency can occur in air¬ 
craft of similar type design, an airworth¬ 
iness directive is being issued which will 
require a periodic inspection and replace¬ 
ment, when necessary, of the spar fit¬ 
tings. 

Since this deficiency poses a hazard to 
air safety, expeditious adoption of this 
amendment Is required. Therefore, no¬ 
tice and public procedure hereon are Im¬ 
practical and good cause exists for mak¬ 
ing the amendment effective in less than 
3i> days. 

In consideration of the foregoing and 
Pursuant to the authority delegated to 
me by the Administrator. 14 CFR 11.89 
f 31 FR 13697) 4 39.13 of Part 39 of the 
Federal Aviation Regulations is amended 
by adding the following new Airworthi¬ 
ness Directive: 

PAmcima: Applies to nil Fairchild F-27 and 

FH-227 typo aircraft certificated In ail 

categories* 

1. within the next 150 hour* in aervlcc, 
unleaa already accomplished within the last 
2 350 hours in service. Inspect the front and 
rear horizontal stabilizer spar fittings. P/Ns 
27-213003-11, —12. and 27-213002-11. respec- 

with 2.500 hours or more In service In 
* ^rdanoa with Section 2 of PairchUd Serv¬ 
ice Bulletins F27 55-21 and PH-227-55-12 or 
approved equivalent Inspection, and there- 
a*'t«r at Intervals of one year or 2.500 hours 
la service, whichever occurs first. 

2. Replace any corroded or cracked parts 
in accordance with Section 2 of Fairchild 
service Bulletins F27-55-21 and PH-227-55- 
13 ^fore further flight with parts of the 

part number or approved equivalent 
new or reworked parts, except that the air¬ 
craft may be flown in accordance with PAR 
21.197. 

3. Upon submission of substantiating data 

an owner or operator through an PAA 

Maintenance Inspector, the Chief. Engineer- 
mg and Manufacturing Branch. PAA. Eastern 
22 »on, may adjust the inspection interval 
tycetfled In this AD. Equivalent inspections 


or parts must be approved by the Chief, En¬ 
gineering and Manufacturing Branch. PAA. 
Eastern Region. 

(PairchUd Service Bulletins P27-55-21 and 
PH -227-55-12 pertain to this subject ) 

This amendment is effective Septem¬ 
ber 24. 1973. 

(Sections 313(a). 501 and 503, Federal Avia¬ 
tion Act of 1958 (49 U-8.C. 1354(a). 1421, and 
1423); see. 5(c), Department of Transporta¬ 
tion Act (49 UB.C. 1555(C)).) 

Issued in Jamaica. N.Y.. on Septem¬ 
ber 10. 1973. 

Robert H. Stanton, 
Director, Eastern Region . 

|PR Doc.73-19535 Piled 9-14-73:8:45 am] 


| Airspace Docket No. 73-EA-53] 

PART 71—DESIGNATION OF FEDERAL 

AIRWAYS. AREA LOW ROUTES, CON¬ 
TROLLED AIRSPACE. AND REPORTING 

POINTS 

Alteration of Control Zone 

On page 19235 of the Federal Register 
for July 19, 1973, the Federal Aviation 
Administration published a proposed rule 
which would alter the Charleston, W. Va.. 
Control Zone (38 FR 363). 

Interested parties were given 30 days 
after publication in which to submit 
written data or views. No objections to 
the proposed regulations have been re¬ 
ceived. 

In view of the foregoing, the proposed 
regulations are hereby adopted, effective 
0901 Ojn.t. November 8. 1973, 

(Sec. 307(a), Federal Aviation Act of 1958. 
72 SUt. 749 ( 49 UJ3.C. 1348); sec. 6(c). De¬ 
partment of Transportation Act (40 U.S.C. 
1555(c)).) 

Issued in Jamaica. N.Y., on August 30. 
1973. 

Robert H. Stanton. 

Director , Eastern Region. 

1. Amend 3 71.171 of Part 71 of the 
Federal Aviation regulations by deleting 
the description of the Charleston. W. Va.. 
control zone and by substituting the fol¬ 
lowing in lieu thereof: 

Within a 5 5-mile radius of the center, 
38*22'22" N , 81*35*36' W . of Kanawha Air¬ 
port. Charleston. W. Va.; within a 5-mlle 
radius of the center of tho Kanawha Air¬ 
port, extending clockwise from a 319* bear¬ 
ing to a 229* bearing from the airport; 
within 2 miles each side of the extended 
centerline of Runway 5. extending from the 
5.5-mlle radius to 5.6 miles northeast of the 
lift-off end of Runway 6; within 15 miles 
each side of the extended certerllne of Run¬ 
way 14, extending from the 5 5-mlle radius 


to 55 miles southeast of the lift-off end of 
Runway 14; within 2 miles each side of the 
Charleston VORTAC 081* radial, extending 
from the 5 5-mlle radius to 2 miles east of 
the VORTAC; within 2 miles each side of tho 
extended centerline of Runway 23. extending 
west of the lift-off end of Runway 23 and 
within 2 miles each aide of the extended cen¬ 
terline of Runway 32. extending from the 5.5- 
from the 55-mile radius to 55 miles south- 
mile radius to 65 mUes northwest of the 
lift-off end of Runway 32. 

I PR Doc.73-19540 Piled 9-14-73;8:45 am) 


(Airspace Docket No. 73-EA-45] 

PART 71—DESIGNATION OF FEDERAL 

AIRWAYS. AREA LOW ROUTES. CON¬ 
TROLLED AIRSPACE. AND REPORTING 

POINTS 

Alteration of Control Zone 

On page 17249 of the Federal Register 
for June 29. 1973, the Federal Aviation 
Administration published a proposed rule 
which would alter the Teterboro. N.J., 
Control Zone (38 FR 426). 

Interested parties were given 30 days 
after publication in which to submit 
written data or views. No objections to 
the proposed regulations have been re¬ 
ceived. 

In view of the foregoing, the proposed 
regulations are hereby adopted, effective 
0901 Qjn.t. November 8. 1973, except as 
follows: 

1. Amend Item 1 by deleting the 
phrase “within 3.5 miles each side of the 
Teterboro VOR 018* radial, extending 
from the 5-mlle-radius zone to 8.5 miles 
northeast of VOR, M 

(8eo. 307(a), Federal Aviation Act of 1058. 
72 But. 740 (49 UB.C. 1348); aec. 6(c). De¬ 
partment of Transportation Act (40 OB.C. 
1656(c)).) 

Issued in Jamaica, N.Y., on Septem¬ 
ber 5. 1973. 

Robert H. Stanton, 
Director . Eastern Region. 

1. Amend 171.171 of Part 71 of the 
Federal Aviation Regulations by deleting 
the description of the Teterboro. N.J., 
control zone and by substituting the fol¬ 
lowing in lieu thereof: 

Within a 5-mlle radius of the oenter, 
40*50*57" N., 74*03*47" W of Teterboro Air¬ 
port. Teterboro. NJ.; within 35 miles each 
aide of the Teterboro Airport IL8 localizer 
southwest course, extending from the 5-mlle- 
radius zone to 11 miles southwest of the 
OM; excluding the portion that coincides 
with the Newark. N J , control zone. 

|PR Doc.73-19637 Piled 9-14-73;8:45 am] 
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RULES AND REGULATIONS 


[Airspace Docket No. 73-BA-421 

PART 71—DESIGNATION OF FEDERAL 

AIRWAYS, AREA LOW ROUTES. CON¬ 
TROLLED AIRSPACE, AND REPORTING 

POINTS 

Alteration of Control Zone and Revocation 
and Alteration of Transition Area 

On page 17248 of the Federal Regis¬ 
ter for June 29, 1973, the Federal Avia¬ 
tion Administration published a proposed 
rule which would alter the Poughkeepsie, 
N.Y., Control Zone (38 FR 413) and 
Transition Area (38 FR 561) and revoke 
the Mill brook, N.Y., Transition Area (38 
FR534). 

Interested parties were given 30 days 
after publication in which to submit 
written data or views. No objections to 
the proposed regulations have been re¬ 
ceived. 

A subsequent review has, however, in¬ 
dicated a need to make minor adjust¬ 
ments in the description, which are of a 
minor or less restrictive nature, thereby 
eliminating a need for notice and public 
procedure on such changes. 

In view of the foregoing, the proposed 
regulations are hereby adopted, effective 
0901 G.m.t. November 8. 1973, except as 
follows: 

(1) Under Item 1 change “23l"" to read 
*230*“ 

(2) Under Item 2 delete “within 3.5 mile* 
each Ride of the Kingston, N.Y„ VORTAC 
323* radial, extending from the VORTAC to 

11.5 miles northwest of the VORTAC.“ 

(3) Add the following item: 

3. Amend section 71.181 of Part 71 of the 
Federal Aviation Regulations so a* to revoke 
the Millbrook. N.Y.. Transition Area. 

(Sec, 307(a). Federal Aviation Act of 1958, 72 
8tat. 749 (49 US,C. 1348); tec. 6(c). Depart¬ 
ment of Transportation Act (49 UJ3.C. 1655 
(o)).) 

Issued in Jamaica, N.Y.. on September 
5,1973. 

Robert H. Stanton. 

Director, Eastern Region. 

1. Amend 171.171 of Part 71 of the 
Federal Aviation Regulations by deleting 
the description of the Poughkeepsie. 
N.Y.. control zone and by substituting 
th$ following In lieu thereof: 

Within a 8-mlle radius of tho center, 
41*37*36" N„ 73*52*59" W., of Dutches* 
County Airport. Poughkeepsie. N.Y.. within 

3.5 miles each aide of the Kingston, N.Y., 
VORTAC 025* radial, extending from the 
VORTAC to 9A miles northeast of the 
VORTAC: within 2 miles each side of the 
Kingston. N.Y.. VORTAC 230* radial, ex¬ 
tending from the 5-mlle-radlus zone to 10.5 
miles southwest of the VORTAC. 

2. Amend 4 71.181 of Port 71 of the 
Federal Aviation Regulations by deleting 
in the description of the Poughkeepsie, 
N.Y., transition area, all before “That 
airspace extending upward from 1,200 
feet above the surface" and by substitut¬ 
ing the following in lieu thereof : 

That airspace extending upward from 700 
feet above the surface within a 10-mile ra¬ 
dius of the center, 41*37*36** N.. 73*62*50" W„ 


of Dutchess County Airport. Poughkeepsie, 
N.Y-: within a 15.5-mlic radius of the center 
of Dutchess County Airport, extending clock¬ 
wise from a 040* bearing to a 21 S’ bearing 
from the airport; within 3 5 miles each side 
of the Kingston. N.Y.. VORTAC 025* radial, 
extending from the 10-mile-radlus area to 

10.5 miles northeast of the VORTAC; within 

6.5 miles northwest and 4.5 miles southeast 
of a 231* bearing from a point 41*34*06" N.. 
73*68*42" W., extending from said point to 

11.5 miles southwest; within 5 miles each 
side of a direct line between a point 
41*31*42’* N., 74*06*48" W.. and a point 
41*34 06" N.. 73°58*42" W.; within a 6-mlle 
radius of the center. 41 •42*30" N., 73°44*00" 
W.. of 8ky Acre* Airport. Millbrook. N.Y.; 
within an 8.5-milc radius of the center of Sky 
Acres Airport extending clockwise from a 
Oil* bearing to a 201* bearing from the air¬ 
port; within a 6-mlle radius of the center 
41*34*30" N.. 73*44*00" W.. of 8tormvlUe Air¬ 
port, Stonnvllle. N.Y.; within a 10.5-mile 
radius of the center of Stormvllle Airport, 
extending clockwise from a 327* bearing to 
a 077* bearing from the airport; within a 
7.5-mlIe radius of the center of Stormvllle 
Airport, extending clockwise from a 077* 
bearing to a 121* bearing from the airport; 
within a 10.5-mile radius of the center of 
Stormvllle Airport, extending clockwise from 
a 121* bearing to a 239* bearing from the 
airport; excluding the portion that coincides 
with the Newburgh, N.Y. transition area. 

3. Amend section 71.181 of Part 71 
of the Federal Aviation Regulations ao 
as to revoke the Millbrook, N.Y., Tran¬ 
sition Area. 

|FR Doc.73-19636 Filed 9-14-73,8:45 am] 


[ Airspace Docket No. 73-EA-56] 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, CON¬ 
TROLLED AIRSPACE, AND REPORTING 
POINTS 

Alteration of Control Zone and Transition 
Area 

On page 19235 of the Federal Regis¬ 
ter for July 19, 1973. the Federal 
Aviation Administration published a pro¬ 
posed rule which would alter the Lake- 
hurst. N.J., Control Zone (38 FR 392) 
and Wrightstown, N.J., Transition Area 
(38 FR 603). 

Interested parties were given 30 days 
after publication in which to submit writ¬ 
ten data or views. No objections to the 
proposed regulations have been received. 

In view of the foregoing, the proposed 
regulations are hereby adopted, effective 
0901 G.m.t. November 8. 1973. 

(Sac. 307(a). Federal Aviation Act of 1958. 72 
8tat. 749 (49 UJ8.C. 1348) ; sec. 6(c). Depart¬ 
ment of Transportation Act (49 U.8C. 1665 

<e)M 

Issued in Jamaica. N.Y.. on August 30. 
1973. 

Robert H. Stanton. 
Director, Eastern Region. 

1. Amend 5 71.171 of Part 71 of the 
Federal Aviation regulations by deleting 
the description of the Lakehurst, N.J-, 
control zone and substituting the follow- x 
ing in lieu thereof: 


Within a 5-mlle radius of the center 
40*02 00'* N.. 74*21 00" W. of NA8 L ako- 
hurst. Lakehurst, N J.; within 3 miles each 
side of the 050* bearing from the Navy Lake- 
hurst UHF RBN, extending from the 5- 
mile-radius zone to 8.5 miles northeast of the 
RBN. This control zone is effective from 0700 
to 2300 hours, local time, dally. 

2. Amend 5 71.181 of Part 71 of the 
Federal Aviation regulations so as to 
amend the description of the Wrights¬ 
town. N.J. transition area by deleting the 
following: "within a 12-mile radiu* of 
NAS Lakehurst (West Field) (Latitude 
40*02 # 05" N. Longitude 74 21'05" WV 
and by substituting the following in lieu 
thereof: 

• • • within a 9.5-milo radius of the cen¬ 
ter. 40*02*00" N.. 74*21*00". W. of NAS Lake- 
hurst. Lakehurst, NJ\; within a 13-mtle 
radius of the Navy Lakehurst TACAN, ex¬ 
tending clockwise from the Navy Lake hunt 
TACAN 310* radial to the 148* radial; within 
5 miles each side of the Coyle VORTAC 03* 
radial, extending from the Coyle VORTAC to 
13 miles northeast; within 5 miles each $l<le 
of the Robblnsvtlle VORTAC 148* radial ex¬ 
tending from the RobblnsvlUe VORTAC to 
18.5 miles southeast; within 3 miles south¬ 
west and five miles northeast of the Navy 
Lakehurst TACAN 148* radial, extending 
from the TACAN to 14 miles southeast 
within 3.5 miles each aide of the 050* bearing 
from the Navy Lakehurst UHF RBN. extend¬ 
ing from the RBN to 11A miles northca t 

(FR Doc.73-19642 Filed 9-14-73:8:45 am) 


(Airspace Docket No. 73-EA-54J 

PART 71—designation of federal 
AIRWAYS. AREA LOW ROUTES, CON 
TROLLED AIRSPACE, AND REPORTING 
POINTS 

Alteration of Transition Area 

On page 19235 of the Federal Register 
for July 19, 1973, the Federal Aviation 
Administration published a proposed rule 
which would alter the Coatesville, Pa . 
Transition Area <38 FR 464). 

Interested parties were given 30 days 
after publication in which to submit 
written data or views. No objections to 
the proposed regulations have been 
received. 

In view of the foregoing, the propo^d 
regulations are herby adopted, effective 
0901 GJn.t. November 8. 1973. 

(8ec. 307(a). Federal Aviation Act of 19^- 
72 Slat 749 (49 U.8.C. 1348): sec 6<c). 
Department of Transportation Act (49 U S C. 
1655(c)).) 

Issued in Jamaica. N.Y., on August 30. 
1973. 

Robert H. Stanton, 
Director, Eastern Region 
1. Amend 5 71.181 of Part 71 of the 
Federal Aviation regulations by deleting 
the description of the Coatesville, Pa . 
transition area and by substituting (he 
following in lieu thereof: 

That airspace extending upward from "O® 
feet above the surface within a 5-mlle radtu* 
of the center 39*58*40" N.. 75»51'44" W . <* 
Chester County O. O. Carlson Airport. 
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CoalesvUto. Pa.. extending clockwise from a 
024* bearing to a 231 • bearing from the 
airport; within a fl-mllc radius of the center 
or the airport, extending clockwise from a 
231’ bearing to a 024* bearing from the air¬ 
port; within 3.5 miles each aide of a 283* 
bearing from the Coatesvllle RON (39*5®'- 
32" N., 75*55 32" W). extending from the 
6-mile radius arc to 11.5 miles west of the 
RBN; within 4.5 mites south and 6.5 miles 
north Of the Modena VORTAC 095* and 275* 
radlals, extending from Hi! miles east to 5.5 
miles west of the VORTAC; within 5 miles 
each side of tho Modena VORTAC 203* 
radial extending from the VORTAC to 11 
miles northwest of the VORTAC. excluding 
the portion that coincides with the Tough - 
krnamon. Pa., transition area. 

[FR. Doc.73-19641 Piled 9-14-73,8 45 am] 

( Airspace Docket No. 73-EA-62J 

PART 71—DESIGNATION OF FEDERAL 

AIRWAYS, AREA LOW ROUTES, CON- 

TROLLED AIRSPACE, AND REPORTING 

POINTS 

Designation of Transition Area 

On page 20097 of the Federal Reg¬ 
ister for July 27, 1973, the Federal Avia¬ 
tion Administration published„ a pro¬ 
posed rule which would designate a 
Chesterfield, Va., Transition Area. 

Interested parties were given 20 days 
after publication in which to submit 
written data or views. No objections to 
the proposed regulations have been 
received. 

In view of the. foregoing, the proposed 
regulation is hereby adopted, effective 
0901 G.m.t. November 8. 1973. 

(Sec. 307(a). Federal Aviation Act of 1958. 
72 Slat. 749 (49 U.S.C. 1348); aec. 6(c). De¬ 
partment of Transportation Act (49 U.8.C. 
1655(c) ).) 

Issued in Jamaica. N.Y.. on August 30, 

1973. 

Robert H. Stanton. 

Director , Eastern Revlon. 

1. Amend ft 71.181 of Part 71 of the 
Federal Aviation Regulations by desig¬ 
nating a Chesterfield, Va., transition area 

a* follows: 

Cireimncu), Va. 

That airspace extending upward from 700 
feet above the surface within a 5.5-mi)e 
mdlus of the center 37*24 25" N., 77*31*18" 
W. of Chesterfield County Airport, Cheeter- 
flcld, Va. and within 2.5 miles each side of 
the Flat Rock. Va . VORTAC 117* radial, ex¬ 
tending from the 5.5-mile-radius area to 12.5 
miles southeast of the VORTAC. 

|FR Doc.73-19643 Filed 9-14~73;8:45 am| 


| Airspace Docket No. 73-EA-51| 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS. AREA LOW ROUTES, CON- 
TROLLED AIRSPACE. AND REPORTING 
POINTS 

Withdrawal of Airspace Docket 

The Federal Aviation Administration 
Is withdrawing Airspace Docket 73-EA- 
51, which was to become effective on 
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September 13, 1973. Because of a change 
in planning, it Is represented that the 
Weatherly RBN will not be deactivated. 

In view of the foregoing. Air space 
Docket 73-EA-51 is hereby withdrawn, 
effective September 17.1973. 

(Sec. 307(a), Federal Aviation Act of 1958, 
72 SUt. 749 (49 US.C. 1348), sec. 6(c). De¬ 
partment of Transportation Act (49 U.S.C. 
1655(c).) 

Issued In Jamaica, N.Y.. on Septem¬ 
ber 4, 1973. 

Robert H. Stanton. 
Director . Eastern Region. 
1FR Doc.73-19638 Filed 0-14-73;8:45 am| 


| Airspace Docket No. 73-5W-36) 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES. CON¬ 
TROLLED AIRSPACE, AND REPORTING 
POINTS 

Alteration and Revocation of VOR Federal 
Airways 

Correction 

In FR Doc. 73-18697. appearing on 
page 23941, in the issue for Wednesday, 
September 5. 1973, in the paragraph 
numbered “4" the reference to “V-164” 
should read "V-163*\ 


Title 5—Administrative Personnel 
CHAPTER I—CIVIL SERVICE COMMISSION 
PART 213—EXCEPTED SERVICE 
Office of Emergency Preparedness 

Section 213.3326 is amended to show 
that one position of Director of Liaison 
is no longer excepted under Schedule C. 

Effective on September 17. 1973, 

ft 213.3326(f)(1) is revoked. 

(5 US.C. aecB. 3301, 3302, E.O. 10577; 3 CFR 
1954-58 Comp. p. 218.) 

United States Civil Serv¬ 
ice Commission, 

I seal I James C. Sfk y, 

Executive Assistant 
to the Commissioners. 
|FR Doc.73-19669 Filed 9-14-73:8:46 am] 


Title 7—Agriculture 

CHAPTER IV—FEDERAL CROP INSUR- 
ANCE CORPORATION, DEPARTMENT 
OF AGRICULTURE 

PART 401—FEDERAL CROP INSURANCE 

Subpart—Regulations for the 1969 and 
Succeeding Crop Years 

Counties Designated for Barley Crop 
Insurance 

Pursuant to authority contained in 
ft 401.101 of the above-identified regula¬ 
tions. as amended, the following coun¬ 
ties are hereby added to the list of coun¬ 
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ties published January 18. 1973 (38 FR 
1726), which were designated for barley 
crop insurance for the 1974 crop year. 
Minnesota 
ko rroNX 
DOUGLAS 

(Secs. 506. 518, 52 Slat. 73. os amended, 77. 
as amended; 7 US.O. 1506, 1516.) 

(seal! M. R. Peterson. 

Manager, 

Federal Crop insurance Corporation. 
(FR Doc.73-19677 Filed 9-14-73:8:45 am) 


CHAPTER IX—AGRICULTURAL MARKET¬ 
ING SERVICE (MARKETING AGREE¬ 
MENTS AND ORDERS; FRUITS, VEGE¬ 
TABLES, NUTS), DEPARTMENT OF 
AGRICULTURE 

I Valencia Orange Regulation 448, Amend¬ 
ment 1| 

PART 908—VALENCIA ORANGES GROWN 
IN ARIZONA AND DESIGNATED PART 
OF CALIFORNIA 

Limitation of Handling 

This regulation increases the quantity 
of Califomia-Arizona Valencia oranges 
that may be shipped to fresh markets 
during the weekly regulation period Sep¬ 
tember 7-13, 1973. The quantity that 
may be shipped is increased due to im¬ 
proved market conditions for Califomia- 
Arizona Valencia oranges. The regulation 
and this amendment are issued pursuant 
to the Agricultural Marketing Agreement 
Act of 1937, as amended, and Marketing 
Order No. 908. 

(a) Findings. (1) Pursuant to the 
marketing agreement, as amended, and 
Order No. 908. as amended (7 CFR Part 
908), regulating the handling of Valen¬ 
cia oranges grown in Arizona and desig¬ 
nated part of California, effective under 
the applicable provisions of the Agricul¬ 
tural Marketing Agreement Act of 1937, 
as amended <7 U.8.C. 601-674) and upon 
the basis of the recommendation and in¬ 
formation submitted by the Valencia 
Orange Administrative Committee, es¬ 
tablished under the said amended mar¬ 
keting agreement and order, and upon 
other available information, it Is hereby 
found that the limitation of handling of 
such Valencia oranges, as hereinafter 
provided, will tend to effectuate the de¬ 
clared policy of the act. 

(2) The need for an increase in the 
quantity of oranges available for han¬ 
dling during the current week results 
from changes that have taken place in 
the marketing situation since the Lssu- 
once of Valencia Orange Regulation 448 
(38 FR 24215). The marketing picture 
now indicates that there is a greater de¬ 
mand for Valencia oranges than existed 
when the regulation was made effective. 
Therefore, in order to provide an oppor¬ 
tunity for handlers to handle a sufficient 
volume of Valencia oranges to fill the 
current demand thereby making a 
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greater quantity of Valencia oranges 
available to meet such Increased demand, 
the regulation should be amended, as 
hereinafter set forth. 

(3) It Is hereby further found that It 
Is impracticable and contrary to the pub¬ 
lic Interest to give preliminary notice, 
engage In public rulemaking procedure, 
and postpone the effective date of this 
amendment until 30 days after publica¬ 
tion thereof in the Federal Register (5 
U.8.C. 553 > because the time intervening 
between the date when information 
upon which this amendment is based 
became available and the time when this 
amendment must become effective in 
order to effectuate the declared policy 
of the act is Insufficient, and this amend¬ 
ment relieves restriction on the handling 
of Valencia oranges grown in Arizona 
and designated part of California. 

(b) Order, as amended. The provisions 
is paragraph (b)(1) <il) of 5 908,748 
(Valencia Orange Regulation 448 <38 FR 
24215) ) are hereby amended to read as 
follows: 

§ 908.7 18 Valencia Orange Regulation 
US. 


<b> Order. <!>••• 

"(ii) District 2: 525.000 cartons/* 

• • • • • 
(Seen. 1-10. 48 Stat. 31, m amended; 7 UJS.C. 
601-674.) 

Dated September 12,1973. 

Charles R. Brader. 
Acting Deputy Director . Fruit 
and Vegetable Division, Agri¬ 
cultural Marketing Service. 

(FR Doc.73-10720 Filed 9-14-73; 8:45 am] 


(Lemon Regulation 604] 

PART 910—LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 

Limitation of Handling 

This regulation fixes the quantity of 
Califomia-Arlzona lemons that may be 
shipped to fresh market during the week¬ 
ly regulation period September 16-22. 
1973. It is issued pursuant to the Agri¬ 
cultural Marketing Agreement Act of 
1937. as amended, and Marketing Order 
No. 910. The quantity of lemons so fixed 
was arrived at after consideration of the 
total available supply of lemons, the 
quantity of lemons currently available 
for market, the fresh market demand for 
lemons, lemon prices, and the relation¬ 
ship of season average returns to the par¬ 
ity price for lemons. 

§ 910.901 Lemon Rcgulalien 604. 

(a> Findings. (1> Pursuant to the mar¬ 
keting agreement, as amended, and Or¬ 
der No. 910. as amended 7 CFR Part 910), 
regulating the handling of lemons grown 


in California and Arizona, effective un¬ 
der the applicable provisions of the Agri¬ 
cultural Marketing Agreement Act of 
1937, as amended (7 UB.C. 601-674). and 
upon the basis of the recommendations 
and information submitted by the Lemon 
Administrative Committee, established 
under the said amended marketing agree¬ 
ment and order, and upon other avail¬ 
able information, it is hereby found that 
the limitation of handling of such lem¬ 
ons, as hereinafter provided, will tend to 
effectuate the declared policy of the act. 

(2) The need for this regulation to 
limit the quantity of lemons that may 
bo marketed during the ensuing week 
stems from the production and market¬ 
ing situation confronting the lemon 
industry. 

<ii The committee has submitted its 
recommendation with respect to the 
quantity of lemons it deems advisable to 
be handled during the ensuing week. 
Such recommendation resulted from 
consideration of the factors enumerated 
in the order The committee further re¬ 
ports the demand for lemons is easier, 
generally, because of cooling tempera¬ 
tures. Sales this week are expected to 
increase 10 percent because of a 5 day 
week, compared with 4 days last week, 
and f.o.b. price is estimated to decrease 
about 25 cents per carton. Average f.o.b. 
price was $8.30 per carton the week 
ended September 8, 1973, compared to 
$7.83 per carton the previous week. Track 
and rolling supplies at 137 cars were up 
18 cars from last week. 

(ii) Having considered the recommen¬ 
dation and information submitted by the 
committee, and other available informa¬ 
tion. the Secretary finds that the quan¬ 
tity of lemons which may be handled 
should be Axed as hereinafter set forth. 

(3) It is hereby further found that 
it is impracticable and contrary to the 
public interest to give preliminary no¬ 
tice, engage in public rule-making pro¬ 
cedure. and postpone the effective date 
of this regulation until 30 days after 
publication hereof in the Federal Regis¬ 
ter <5 UB.C. 553) because the time in¬ 
tervening between the date when infor¬ 
mation upon which this regulation is 
based became available and the time 
when this regulation must become effec¬ 
tive in order to effectuate the declared 
policy of the act is insufficient, and a rea¬ 
sonable time is permitted, under the cir¬ 
cumstances, for preparation for such 
effective time; and good cause exists 
for making the provisions hereof effec¬ 
tive as hereinafter set forth. The com¬ 
mittee held an open meeting during the 
current week, after giving due notice 
thereof, to consider supply and market 
conditions for lemons and the need for 
regulation; interested persons were af¬ 
forded an opportunity to submit infor¬ 
mation and views at this meeting; the 
recommendation and supporting infor¬ 


mation for regulation during the period 
specified herein were promptly submitted 
to the Department after such meeting 
was held; the provisions of this regu¬ 
lation. Including its effective time, are 
identical with the aforesaid recommen¬ 
dation of the committee, and informa* 
tion concerning such provisions and 
effective time has been disseminated 
among handlers of such lemons; it is 
necessary, in order to effectuate the de¬ 
clared policy of the act, to make this 
regulation effective during the period 
herein specified; and compliance with 
this regulation will not require any spe¬ 
cial preparation on the part of persons 
subject hereto which cannot be com¬ 
pleted on or before the effective date 
hereof. Such committee meeting was 
held on September 11,1973. 

<b> Order. (1) The quantity of lemons 
grown in California and Arizona which 
may be handled during the period Sep¬ 
tember 16, 1973, through September 22. 
1973, is hereby fixed at 225.000 cartons. 

(2) As used in this section. “handled*, 
and “carton (s)* 4 have the same meaning 
as when used in the said amended mar¬ 
keting agreement and order. 

(Secs. 1—10. 48 Stat 31. as amended; 7 UJS.C. 
601-674.) 

Dated: September 13, 1973. 

Charles R. Brader. 

Acting Deputy Director . Fruit 
and Vegetable Division Agri¬ 
cultural Marketing Service. 

|FR Doc.73-19797 Plied 9-13-73;2:47 pm) 


Title 15—Commerce and Foreign Trade 

Subtitle B—Regulations Relating to 
Commerce and Foreign Trade 

CHAPTER II—NATIONAL BUREAU OF 
STANDARDS, DEPARTMENT OF COM 
MERCE 

PART 256—RESEARCH ASSOCIATE 
PROGRAM 

Availability of Information 

Because of a change In the name of 
the office administering the Research 
Associate Program. 5 256.6 is revised to 
read as follows: 

§ 256.6 Information concerning the Rc. 
search Program. 

Information concerning the Research 
Associate Program may be obtained from 
the Office of Professional and Academic 
Liaison. National Bureau of Standards. 
Washington. D.C. 20234. 

(27 Stat. 395. 31 Btat. 1039; 20 UJS.C. 91 ) 

Effective date.—This revision shall be¬ 
come effective on September 17, 1973. 

Dated September 12,1973. 

Richard W. Roberts. 

Director. 

(FR Doc.73-19727 Filed 9-14-73;8:45 om| 
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CHAPTER X—OFFICE OF FOREIGN DIRECT 

INVESTMENTS, DEPARTMENT OF 

COMMERCE 

PART 1000—FOREIGN DIRECT 
INVESTMENT REGULATIONS 

Interpretative Analyses and Statements 

Notice is hereby given that the Office 
of Foreign Direct Investments (OFDI) 
has issued a 1973 General Bulletin (the 
1973 Bulletin or the Bulletin), interpret¬ 
ing and analyzing the Foreign Direct In¬ 
vestment Program (the program) for 
calendar year 1973, 

The purpose of the Bulletin is to inter¬ 
pret, explain, and amplify, by text and 
illustrative examples, principal provi¬ 
sions of the current regulations. State¬ 
ments in the Bulletin may have the effect 
of qualifying or modifying provisions 
of the regulations, the instructions 
applicable to reporting forms, or other 
official OFDI publications. Unless sub¬ 
sequently modified or rescinded by public 
notice, statements contained in this Bul¬ 
letin shall represent the official position 
o! OFDI. 

General Bulletin No. 1 and Oeneral 
Bulletin No. 2, dated October 10 and 25, 
1963 <33 FR 15158 and 15834). were 
issued by OFDI as general interpretative 
ruidelines for the regulations applicable 
to the program in effect during 1968. The 
1969 General Bulletin (the 1969 Bulle¬ 
tin), Issued November 5, 1969 (34 FR 
17806), interpreted the regulations as in 
effect during 1969. The 1970 Bulletin, is¬ 
sued October 7, 1970 (35 FR 15671). in¬ 
terpreted the regulations as in effect dur¬ 
ing 1970. and, with Supplement No. 1, 
issued May 26. 1971 (36 FR 9502), was 
also applicable to the regulations as in 
effect during 1971. The 1972 General 
Bulletin (the 1972 Bulletin), Issued Sep¬ 
tember 9.1972 (37 FR 18294). interpreted 
the regulations as in effect during 1972. 
General Bulletins Nos. 1 and 2. the 1969 
Bulletin, the 1970 Bulletin and Supple¬ 
ment No. 1 thereto and the 1972 Bulletin 
are hereby superseded Insofar as con¬ 
cerns compliance with the regulations in 
effect for 1973. and extreme care should 
be exercised in basing substantive deci¬ 
sions upon the material In the earlier 
Bulletins and Supplement. In case of 
doubt concerning relevance of any such 
materia], OFDI should be consulted. 

Since the 1973 Bulletin is principally 
Interpretative, it is not published in pro¬ 
posed form for comment. 

Effective date .—The 1973 Bulletin shall 
be effective on September 17, 1973 and 
unless otherwise Indicated, shall be ap¬ 
plicable to all transactions occurring on 
or after January 1,1973. 

<Sec. 6. Act of Oct. 6. 1917. 40 Stat. 418. as 
amended, 12 U-8.C. 96s; E.O. 11387. Jan. 1, 
P>68, 33 Pit 47.) 


eral Regulations (CKR). All sections of the 
regulations contained in CFR are preceded 
by the designation "1000** (eg. I 1000 201). 
The **1000** designation has. for convenience, 
been eliminated from section references con* 
tamed in this 1972 Bulletin. Sections of the 
Bulletin correspond to section numbers of 
the regulations, but are distinguished by use 
of the prefix *'B” and a hyphenated numeral 
suffix Indicating major topical divisions of 
the analytical discussion (eg., I B201-1). The 
abbreviations “DI**, ''ATS” and “OPS'* are 
used to refer to “direct investor'*, “ami la ted 
foreign national** and “overseas finance sub¬ 
sidiary**, respectively. 

Tabu or Co n te n t s roa 1973 General 
Bulletin 


General 


INTRODUCTION 


The 1973 program. 

(I) Allowables. 

(II) Export credit exemption. 

(III) Two-month extension. 

(lv) Allocation of proceeds expended dur¬ 
ing 1963, 1966. or 1967. 

(v) Acquisition by a DI of an equity 
interest in. or debt obligation of. au AFN 
from a person within the United 8tate*. 
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I B304 fl Application of I 304. 

B305—-Direct Investor 


! B306-6 


f B306-7 


I B3O0-8 
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ings. 
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investment: Allocated pro¬ 
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borrowing. 
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(III) Treatment of aggregate 
annual loaaes In recalculat¬ 
ing 1969 direct Investment 
under I 603 by scheduled 
area. 
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Summary. 
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(ill) Unincorporated AFNs. 
Acquisition of an AFNS debt 
obligation. 
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Inducements for loans to a DI or 
to an AFN. 

Indirect transfers by a DI to an 
AFN. 

Transfer* of capital by an AFN 
toaDZ. 

(I) Acquisition by AFN of In¬ 
terest In DI. 
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Robert H. Enslow. 

Director, Office of I B306-1 
Foreign Direct Investments. I B306-2 

August 29,1973. 1 Baoe ’ a 

Editorial Not*.—T he Foreign Direct In- | B306-4 
vestment Regulations are published in Title | B306-5 
15. Chapter X, Part 1000 of the Code of Fted- 
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corporated AFNs. 
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(II) Rules applicable to 1313 
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| B313-5 
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I B313-7 
| B313-8 


Dl'ft shore of net chonge In assets | B 503-4 
under 1313(b). 1 B503-8 

(I) Direct ownership. 

(II) Indirect ownership. 

Special treatment of certain 1 312 

transfers in computing net 
transfer of capital to unin¬ 
corporated AFNs 

(I) Repayment of long-term 
foreign borrowing. 

(II) Transfers under 1312(a) 

( 9 ). 

(III) Offshore drilling rigs. 

Deduction for expended pro¬ 
ceeds of long-term foreign bor¬ 
rowing. 

Step acquisitions. 

Repayment of debt by AFN to 
DI: prior-year treatment. 

8319—Schedule A. B end C Countries 
B321—Calendar Veer end Fiscal Tear |B 504-5 
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IB504-1 
1 B504-2 
I B504- 3 

| B504—4 


I B322 -1 
| B322-2 

Introduction. 

Individuals. 


(I) Residence. 

(II) Center of economic inter¬ 



IB322-3 

est. 

Corporations or partnerships. 

1 B504-d 

I B322-4 

Trusts. 

I B504-7 

» B322-5 

Estates 

f B322-6 

Domestic banks. 

8505— 

| B322-7 

Special cases. 



B323—International Finance Subsidiaries 
B324—Long-Term Foreign Borrowing 

Introduction. 

Related sections 

(I) 8ectk>n 1002 

(II) Section 203(c). 

(III) Subpart N. 


§8324-1 
| B324-2 


|B324-3 

Summary of 1 324 


| B324—4 

Definition of long-term foreign 
borrowing. 

(1) Borrowings made prior to 
January 1, 1988. 
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(11) Borrowings made on or 
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(1X1) Borrowings made on or 
after June 10. 1968: f 324 

1 B505-7 
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<•>. 

(lv) Borrowing* made on or 
after May 1, 1970. 



| B324 5 


I B324-0 

| B324-7 
I B334 8 


| B324-9 
| B324-10 


| B324 11 

| B324-12 
I B324-13 


Refinancing. 

(I) Refinancing under f 324 

(b)(1). 

(II) Refinancing of long-term 
foreign borrowing made 
prior to May 1. 1970. 

Proceeds of long-term foreign 
borrowing. 

Available proceeds. 

Expenditure of available proceeds 
and deduction from net trans- 
under 9 503. 

(I) Worldwide basis 
fer of capital. 

Allocation of available proceeds 
Allocation of expended proceeds 
and reallocation of previously 
allocated proceeds. 

Repayment of long-term foreign 
borrowing 
Recordkeeping. 

Borrowings denominated In a 
foreign currency. 

6502— Dactloo of Allowables 
6503—Worldwide Minimum Allowable 

IB503-1 Introduction, 
f B503-2 Summary, 

| B503-3 Calculation of direct Investment 
under I 503. 

(I) Worldwide basis. 

(II) Treatment of aggregate 
annual loasea In 1909. 

(III) Canadian AFNs. 


Carryforwards. 

Related provisions. 

(I) Associated groups and per¬ 
sons owning Interests In 
Dls. 

(II) Apportionment of borrow¬ 
ing deduction. 

B504—Scheduler Allowables 

Introduction. 

Summary. 

Calculation of historical allow¬ 
ables under I 604(a). 
Calculation of 1 604(b) earnings 
allowables and f 504(c) earn¬ 
ings adjustment to I 504(a) 
historical allowable*. 

(I) Section 504(b): 40 percent 
earnings allowables. 

(II) Section 504(c): -Up¬ 
stream** use of allowables. 

Transfer or carryforward of 
scheduler allowables. 

(I) Schedule A carryforward. 

(II) Schedule B downstream or 
carryforward. 

(III) Schedule C downstream 
or carryforward. 

Total losses of Incorporated AFN* 
In Schedule C. 

Related provisions. 

•Transfer* of Capital Between Affiliated 
Foreign Nationals 

Introduction. 

Summary. 

Transfers by or to unincorporated 
AFNs attributed to Immediate 
parent. 

Treatment of transfers deemed 
made under 1505(a)(1). 
Transfers between incorporated 
AFNs. 

Purchase and sate of Interest* In 
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(I) Stock for stock transac¬ 
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scheduled areas. 

I B505-9 Miscellaneous transactions. 


| B503-1 
| B505-2 
| B605-3 


| B505-4 
| B505-6 


B506— Incremental Earnings Allowable 


| B508-1 Introduction. 

| B506 2 Summary. 

I B506-3 Calculation of incremental* earn¬ 

ings allowable. 

f BSOM Application of the | 508 allowable. 
| B506-5 Carryforward of the I 508 allow¬ 

able. 

| B506-6 Miscellaneous. 

8507 — Alternative Minimum end Schedule A 
Supplemental Allowable 
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8801 — Application* for Specific Authortretions or 
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| B801-1 Introduction. 

| B801-2 Procedures. 

IB801-3 Particular authorisations or 

exemptions. 

B9O0—Subpart I (|| 901-907) 

| B00O-1 Introduction. 

| B901-1 Definition of direct Interest. 

(i) Direct interest In a cor¬ 

poration. 

(U) Direct Interest In unin¬ 
corporated business ac¬ 

tivities. 

I B902-1 Definition of Indirect interest. 


I B903-1 Definition of affiliate. 

(1) Consequences of being an 

affiliate. 

(U) Definition of affiliated 
group. 

(Ill) Treatment of members of 
an affiliated group as a 
single person. 

I B904-1 Definition of family group. 

I B905-1 Definition of associated group 

(I) Acting in concert pursuant 
to an agreement or under¬ 
standing. 

(II) Aggregate 10 percent In¬ 
terest. 

(III) Members of associated 
group as separate Dls. 

(lv) Associated group Invest¬ 
ment under H 503 and 507 
(v) Related AFN*. 

(vl) Effect of | 505. 

(vll) Reporting. 

| B908-1 Ownership of Dls. 

| B906-2 Persons deemed acting for or on 
behalf of a DI. 

I B906 3 Election under 1908(b)(1). 

(I) Conditions for making 
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(II) Procedure for making 
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(III) Effect of election. 

(tv) Election by affiliated 
groups. 

(v) Limitation on use of 
1 503(d) by consenting 
owners. 

| B907-1 Reporting. 

(I) Consenting owners. 

(II) Nonconsenting owners and 
owners of Indirect In¬ 
terests. 

(III) Associated groups. 

(lv) Affiliated and family 
groups. 

B1000—Subpart J (|| 1001-1003) 

IB1000-1 Introduction. 

| B1001-1 Definition of borrowing by a DI 
and by an AFN. 

IB1001-2 Borrowing by a business venture 
AFN. 

f B1001-3 Definition of guarantee. 

I B1001-4 DI*s guarantee of an AFN bor¬ 
rowing. 

1 B1002-1 Authorisation of positive direct 
investment attributable to 
. repayment of certain bor¬ 

rowings. 

(I) Preprogram guarantee of 
AFN borrowing. 

(II) Repayment of AFN bank 
borrowing made or com¬ 
mitted prior to January 1. 
1988. 

(III) Repayment of AFN bor¬ 
rowing pursuant to guar¬ 
antee made In the period 
January 1. 1988. through 
June 9. 1968. 

(lv) Repayment of a long¬ 
term foreign borrowing 
made prior to January 1. 
1988. 

(v) Repayment of a long¬ 
term foreign borrowing 
made in the period from 
January 1. 1988 through 
June 9. 1988. 

(vl) Repayment through con¬ 
version of debt obliga¬ 
tions Into stock of DI. 
(vll) Ouarantee made on or 
after June 10, 1988. 

(vill) Repayment of long¬ 
term foreign borrowing 
made on or after June 10. 
1988. 
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| B1002-2 


| B1002-3 
I B1003-1 


Standard Certificate Form FDI- 
106. 

(I) Item L 

(II) Item II. 

(til) Item IV. 

(hr) Item V. 

(▼) Item VI. 

Certification with respect to 

convertible debt. 

Effect of transfers of capital In 
repayment of borrowings. 

(I) The repayment charge. 

(II) Reduction of allowables. 

(III) Uae of negative direct 
investment made by | 503 
DU to reduoe carried for¬ 
ward repayment chargee. 

(tv) Reduction of allowables 
under | 507, 


81100—Subpart K <|| 1101-1107) 

I BUOO-1 Introduction. 

I B1101-1 Canadian AFNs and non-Cana- 

dtan Schedule B AFNs. 

1 B1102-1 Authorized positive direct In¬ 
vestment in Canadian 
AFNs. 

(1) Calculation of positive di¬ 
rect investment In Canada 
(II 1103-1104). 

I B1105-1 Canadian foreign balances 

IB1106-1 Long-term foreign borrowing 

from Canada. 

(I) Public offerings prior to 
April l. 1968. 

(II) Public offerings on or 
after April 1. 1968. 

B1300—Subpart M (II 1301-1303) 

I B1300-1 Introduction. 

IB1301-1 Exclusion from transfers of 

capital. 

I B1302-1 Earnings allowable for foreign 

air transport operations. 

(I) Aggregate annual for¬ 
eign air transport earn¬ 
ings. 

(II) Relation of | 1302 to 
I 504 

(III) Carryforwards. 

(tv) Repayment charges un¬ 
der | 1003. 

I B1302-2 Reporting. 

I B1303-1 Coordination of || 504. 506 and 

1302. 


81400—Subpart N (|| 1401-1405) 

I B1400-1 Introduction. 

IB1401-1 Definitions. 

I B 1402-1 Qualification. 

I B1403-I Transfers of overseas proceeds; 
foreign balances. 

I B1404-1 Repayment of overseas borrow¬ 
ing and proceeds borrowing. 

I B140 5-1 Authorized repayments. 

I B1406-1 Interchange of borrowing by 
DI and ore. 

I B1407-1 Assumption by DI of borrowing 
by Its OPS. 

Introduction 

General , — The 1973 Bulletin is 
deigned to provide a reliable and au¬ 
thoritative source of information con¬ 
cerning interpretation and application of 
the regulations as In effect for 1973. In 
connection with questions arising under 
the regulations as in effect during prior 
years, DIs should refer to General Bul¬ 
letins Nos. 1 and 2 (33 FR 15158 and 
15834) (1968), the 1969 Bulletin (34 FR 
17806), the 1970 Bulletin (35 FR 15671), 
Supplement No. 1 (36 FR 9502) (1971), 
nnd the 1972 Bulletin (37 FR 18294) 

' 1972) . Examples In the 1973 Bulletin il¬ 
lustrating transactions occurring during 
prior years are dispositive of the same 


transaction under the 1973 regulations, 
unless it is expressly indicated that an 
example involves the regulations only as 
In effect during a prior year or years. 

The 1973 program .—-The following are 
the major changes made in the program 
for 1973: 

(I) Allowables .—The alternative mini¬ 
mum allowables of 45 503 and 507 have 
been consolidated for 1973 by increasing 
the annual amount of positive direct in¬ 
vestment that a DI may make in 1973 
under the 1 503 worldwide minimum 
allowable from $2 million to $6 million. 
There is. therefore, no need to retain the 
schedul&r complexity of the | 507 alter¬ 
native minimum and Schedule A sup¬ 
plemental allowable, and that section has 
been revoked. The historical and earn¬ 
ings allowables under I 504 are the same 
for 1973 as they were for 1972. The man¬ 
ner In which the 5 506 incremental earn¬ 
ings allowable is computed has been 
changed for 1973. because the Increase in 
the 5 503 allowable could have operated 
to decrease the amount of incremental 
earnings allowable for some DIs. As a re¬ 
sult, 5 506 (a)(4) no longer refers to the 
5 503 minimum allowable but to a $2 mil¬ 
lion figure. 

(If) Export credit exemption .—An ex¬ 
port credit exemption system is available 
to DIs for 1973 and subsequent years. 
Under this system, a DI using the exemp¬ 
tion will not recognize a positive trans¬ 
fer of capital under 1312(a) upon 
acquiring a qualified export obligation of 
an AFN or making a qualified export 
lease to an AFN, until the arm's-length 
terra applicable to the transaction has 
passed without payment being made by 
the AFN. No negative transfer of capital 
will be recognized under I 312(b) (or the 
provisions of 5 312(c) (4) and (12)) upon 
satisfaction of a qualified export obliga¬ 
tion (or upon the return of property that 
was the subject of a qualified export 
lease) unless the DI recognized a posi¬ 
tive transfer of capital with respect to 
the qualified export obligation on or 
after January 1. 1973. Similar rules set 
forth in | 313(b) have been developed 
for unincorporated AFNs. (The export 
credit exemption system Is discussed ex¬ 
tensively in | B312-22.) 

(Hi) Two-month extension.—The two- 
month allocation provision that applied 
to the 1971 and 1972 compliance years 
has been retained In substantially the 
same form for the 1973 compliance year 
in 5 306(e)(1). Under 5 306(e)(1) a DI 
is permitted to deduct from positive 
direct investment made during 1973 an 
amount equal to any available proceeds 
of long-term foreign borrowing (or pro¬ 
ceeds borrowing from its OFS> made on 
or before February 28. 1974. It should be 
noted, however, that the two-month ex¬ 
tension with regard to negative transfers 
of capital that applied to the 1971 and 
1972 compliance years has not been re¬ 
tained for 1973. 

(ii?) Allocation of proceeds expended 
during 1965 . 1966 or 1967 .—Section 203 
(d) (2> has been revised to permit a DI 
that expended proceeds of long-term for¬ 
eign borrowing (made In 1965 or any 
subsequent year) in making transfers of 


capital to AFNs and deducted the amount 
of such proceeds In computing the net 
transfer of capital in 1965. 1966 or 1967, 
to allocate such proceeds to positive di¬ 
rect investment in another scheduled 
area during 1973 or subsequent years, A 
transfer of capital In the amount of such 
allocation must be recognized by the DI 
in the scheduled area from which the 
proceeds are being allocated. 

(p) Acquisition by a DI of an equity 
interest in , or debt obligation of, an AFN 
from a person within the United States .— 
Under amended 5 312(c) (1) (i), an ac¬ 
quisition by a DI of an equity interest in 
or debt obligation of an AFN from a per¬ 
son within the United States, whether 
or not such person is a DI. does not in¬ 
volve a transfer of capital. 

(Pi) Combination of DIs or of a DI and 
a person within the United States. —Sec¬ 
tion 312(c) (1) (li) has been clarified in 
the following respects: (a) An acquistion 
by a DI (from a person within the United 
States) of another DI which thereby 
becomes an affiliate as defined In I 903 
(a), is a combination of DIs for purposes 
of this subparagraph, (b) The acquisition 
of a DI by a person within the United 
States which prior to such acquisition 
was not a DI, is also a combination for 
purposes of this subparagraph, (c) The 
surviving DI Is in compliance with the 
liquid foreign balance limitations, for 
the months prior to the combination in 
the year of combination, if each com¬ 
bining DI was in compliance with those 
limitations during such months. 

In addition, major changes in specific 
authorization policy relating to the ex- 
ten tion of export credit by DIs to their 
AFNs and foreign equity financing were 
announced by OFDI on May 24. 1973. 
DIs are referred to the Revised Instruc¬ 
tions for Submitting Applications for 
Specific Authorizations, Specific Exemp¬ 
tions. or Interpretations, dated May 24. 
1973. 

Summary of the regulation*. 

The regulations contain the operative 
rules of the program, the principal fea¬ 
tures of which are discussed in general 
terms below. 

(i> Applicability .—The regulations ap¬ 
ply to ' direct investors." A DI is any 
person (whether an individual or a busi¬ 
ness entity) within the United States 
that owns or holds a 10 percent or 
greater interest in an incorporated or 
unincorporated foreign entity (5 305). A 
foreign entity in which such interest is 
owned or held Is referred to as an "affil¬ 
iated foreign national" ("AFN") <5 304). 
Interest in an AFN is measured by vot¬ 
ing power in the case of a corporation 
and by the right to a share of profits in 
the case of an unincorporated enter¬ 
prise (| 304(b) (2)). Persons may be DIs 
either in their Individual capacity or by 
virtue of their relationships with other 
UB. persons (15 903-906). The regula¬ 
tions specifically do not apply to banks 
or other financial institutions subject to 
the Voluntary Foreign Credit Restraint 
Program administered by the Board of 
Oovemors of the Federal Reserve Sys¬ 
tem (5 201(b) (2)). 
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(ii) Requirements and restrictions 
Three fundamental requirements are 
Imposed on all DIs: 

The amount of annual direct investment 
In AFNs» must not exceed the level author¬ 
ized under the general allowables provided 
for In the regulations or the amount spe¬ 
cifically authorised by OFDI; 

The amount of certain foreign balances 
or other forms of foreign property must be 
restricted as specified in the regulations; and 

Reports reflecting allowables and trans¬ 
actions pertinent to foreign direct Invest¬ 
ment activities must be filed with OFDI. 

DIs may seek relief from a particular 
restraint imposed by the regulations 
through application to OFDI for specific 
authorizations or exemptions (f 801). 

A DI making foreign direct Investment 
in excess of that authorized either gen¬ 
erally under the regulations or specifi¬ 
cally by OFDI, or otherwise violating 
the program restrictions. Is subject to 
enforcement proceedings. Noncompli¬ 
ance with the requirements of the regu¬ 
lations may give rise to imposition of 
sanctions, either criminal or adminis¬ 
trative (59 201(d) and 701). Rules and 
procedures concerning the enforcement 
function of OFDI (Including investiga¬ 
tions and administrative remedies) are 
contained in 15 CFR Parts 1020-1050. 

(ill) Calculation of direct invest¬ 
ments.—Direct Investment by a DI Is 
calculated on a calendar year basis by 
adding the DI*s net transfer of capital 
to AFNs and the DI’s share of earnings 
reinvested by incorporated AFNs (5 306 

(a) ). 

• Net transfer of capital*' means (a) 
aggregate transfers of capital by a DI 
to incorporated AFNs during the year, 
less (b> aggregate transfers of capital 
by incorporated AFNs to the DI during 
the same period, plus (c) the DI*s share 
of net increase or decrease in net assets 
of unincorporated AFNs (9 313). A 
transfer of funds or other property that 
increases a DI’s equity or debt 
investment in an AFN is generally 
a transfer of capital by the DI to the 
AFN (5 312(a)). A transfer of funds or 
other property that decreases a Drs In¬ 
vestment in an AFN is generally a trans¬ 
fer of capital by the AFN to the DI 
(5 312(b)). In computing a DI’s trans¬ 
fers of capital and net transfer of cap¬ 
ital, special rules apply to transactions 
between a DI’s AFNs that are located In 
different scheduled areas (5 505). 

“Reinvested earnings'* means (a) total 
earnings (defined in 5 306(c)) of in¬ 
corporated AFNs. less (b> dividends paid 
by Incorporated AFNs to the DI and 
certain other AFNs, plus (c) dividends 
and remittances received by incorporated 
AFNs from certain other AFNs (5 306 

(b) ). 

For purposes of the regulations, each 
of the countries of the world is assigned 
to one of three “scheduled areas** (A. B, 
and C (5 319). Direct investment of a 
DI is generally calculated on the basis 
of these scheduled areas, reflecting ag¬ 
gregate transactions involving all AFNs 
located in each such area (55 306 and 
313). Schedule A generally comprises the 
less-developed countries; Schedule B. 
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certain specified developed countries; 
and Schedule C. the remaining countries. 
For certain purposes, however, direct 
investment allowables may be use on a 
worldwide rather than a schodular basis 
(59 503 and 506; see also Subpart M). 

iiv) Authorized direct investments .— 
Positive direct Investment in AFNs is 
prohibited except to the extent that It is 
authorized either generally under the 
regulations or individually by specific au¬ 
thorization (55 201(a) and 801). Subpart 
E (59 501-506) provides three direct in¬ 
vestment allowables, one of which a DI 
must elect for each year ({ 502); 

A worldwide minimum allowable of $6 mil¬ 
lion (I 603): 

An historical allowable for each scheduled 
area based on direct Investment In each such 
area by the DI during 1065-66 (I 604(a)): 

An earnings allowable for each scheduled 
area based on the DI’s share of APN earn¬ 
ings In each such area during the preceding 
year (1 504(b)), 

In general, the unused portion of an al¬ 
lowable (other than the 5 503 allowable) 
may be carried forward to succeeding 
years (59 504 rd> and (f) and 506(d)). 

Historical allowables In Schedule C or 
B are increased by a limited “upstream** 
redistribution <5 504(c)). 1 The historical 
or the earnings allowables provided in 
5 504 may be used “downstream** (5 504 
<d)). 

Commencing in 1970, DIs are eligible 
for a worldwide “incremental earnings** 
allowable (In addition to one of the fore¬ 
going allowables) based on the amount 
by which aggregate AFN earnings in a 
calendar year exceed the average of such 
earnings during 1966-67 (9 506). 

Because of considerations unique to 
the airlines Industry, special rules for 
computing authorized direct investment 
for UB.-flag air carriers are provided in 
Subpart M. 

Although Canada Is assigned to Sched¬ 
ule B. the regulations do not restrict di¬ 
rect investment mode or liquid foreign 
balances held In that country (Subpart 
K>. 

(v> Long-term foreign borrowing .— 
Direct investment in AFNs that is offset 
by proceeds of long-term foreign bor¬ 
rowing (defined in 5 324) will not in¬ 
volve use of the DI’s allowables until 
the borrowing is repaid: “Available pro¬ 
ceeds'* of long-term foreign borrowing 
(defined in 5 324(d)) may be used to off¬ 
set positive direct investment if “allo¬ 
cated** in accordance with certain pre¬ 
scribed conditions (9 306(e)). Prior to 
July 1, 1972, available proceeds were 
used as a deduction against a DI*s net 
transfer of capital If expended in making 
transfers of capital (5 313(d)(1), re¬ 
voked July 1. 1972). Proceeds that have 
been expended in making transfers of 
capital prior to July 1. 1972 may subse¬ 
quently be allocated, and allocated pro¬ 
ceeds may later be reallocated, as on 
offset to positive direct investment In a 


‘ "Upstream" and "downatreopi" refer to 
the relationship of one schedule area to an¬ 
other. The upstream sequence Is Schedule A, 
Schedule B, and Schedule C. The downstream 
sequence Is Schedule O. Schedule B, and 
Schedule A. 


different scheduled area (5 203(d) (2) 
and (3)). 

Repayment of long-term foreign bor¬ 
rowing is generally authorized by 9 1002 
If the DI satisfies the applicable certi¬ 
fication. recordkeeping, and reporting re¬ 
quirements (Subpart J). 

Subpart N (§5 1401-1407) provides 
rules for the treatment of borrowings by 
an AFN that qualifies as an OF8. Fund* 
received by an OFS from “overseas bor¬ 
rowing** may be transferred to other 
AFNs of the DI without recognition of 
any transfers of capital under 9 505. or 
may be lent by the OFS to the DI and 
thereafter treated as available proceeds 
of long-term foreign borrowing. In addi¬ 
tion. such borrowing by the DI from its 
OFS may be substituted for borrowing 
by the DI from unafflliated foreign na¬ 
tionals. and vice versa. 8pcclal provision 
is made for the assumption by a DI of 
overseas borrowing by its OFS. 

(vi) Foreign balance restrictions - 
The regulations restrict the amount of 
assets that a DI may hold in liquid form 
in a foreign country other than Canaria 
Such balances may not exceed the sum 
of the amount of available proceeds of 
long-term foreign borrowing by the DI. 
plus the greater of $100,000 or the aver¬ 
age of monthend liquid foreign balances 
held by the DI during 1965-66 <5 203 
(<;)). 

(vll) Reporting requirements. —DIs 
are required to keep records and to sub¬ 
mit certain reports to OFDI (5§203<b>. 
601. 602 and 1402(b)). If the DI*s In¬ 
terest in all AFNs Is $100,000 or more, 
or If the DI*s share in the annual earn¬ 
ings of its AFNs is $50,000 or more in 
any year, a Base Period Report (Form 
FDI-101) of direct investment by sched¬ 
uled area during 1965-67 (and 1961 
earnings for Schedule C> must be sub¬ 
mitted. The DI may, in addition, be sub¬ 
ject to annual and cumulative quarterly 
reporting requirements. To determine 
whether such reporting requirements are 
applicable. DIs should consult the in¬ 
structions to Form FDI-102/102F 

Special rules apply to reporting by 
DIs that are members of an affiliated 
family, or associated group or are own¬ 
ers of other DIs (5 907). 

Additional comment*. 

As used In this Bulletin, the term 
“OFDI" and the "Office** refer general* y 
to the Office of Foreign Direct Invest¬ 
ments but may also be used, for the sake 
of convenience, to include the Secretory 
of Commerce and all other persons to 
w f hom any function, duty, or authority 
referred to In Executive Order 11387 or 
in the regulations has been delegated 
pursuant to Department Order 184 -A 
(issued on Jan. I, 1968), Department 
Order 184-B (as amended) or 5 806 of 
the regulations. 

Examples In this Bulletin involvin ’ 
transactions in years subsequent to 1973 
arc intended for illustrative purpose 
only, and no inference should be drav, n 
concerning the actual amount of Sub- 
parts E and M allowables that will be 
available in such years. Accordingly, in 
submitting certificates described in 
9 1002(b). a DI must assume that the 
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regulations will be In effect for at least 

7 years after the date the certificate Is 
hied and that general allowables during 
each year of such 7-year period will not 
be more than the amounts applicable for 
the year In which the certificate is filed. 

B201—Prohibited Direct Investment 
§ 11201-1 Introduction. 

Section 201 sets forthVthe basic pro¬ 
hibitions on direct investment and the 
regulatory authority of OFDI, as de¬ 
rived from Executive Order 11387 of Jan¬ 
uary 1. 1968. The section covers: Gen¬ 
eral prohlbitilon of positive direct 
investment (8 201(a)); exclusion of fi¬ 
nancial Institutions subject to the 
Voluntary Foreign Credit Restraint Pro¬ 
gram administered by the Board of Gov¬ 
ernors of the Federal Reserve System 
(f 201(b) (2)); exclusion of transactions 
arising from a foreign national’s Interest 
in a UB. business 1201(c)); and dis¬ 
cretionary conditions or sanctions 
(5 201(d)). 

§ 11201—2 General prohibition. 

Section 201(a) prohibits a DI from 
making positive direct investment in 
AFNs during any year, beginning with 
the effective date of the regulations 
(Jan. 1. 1968). subject to express au¬ 
thorization for certain kinds and 
amounts of positive direct Investment set 
forth in Subpart E (general allowables>, 
Subpart J (repayment of borrowings), 
Subpart K (direct Investment in Can¬ 
ada), and Subpart M (U.S.-flag air car¬ 
riers ). In addition. OFDI may permit 
other transactions by means of specific 
authorizations or exemptions, as pro* 
tided in §801. 

The prohibition of 5 201(a) Is addres¬ 
sed to “positive direct investment (a 
technical term defined In 8 306(a)(3)) 
during any year.” This does not mean 
that specific transactions between a DI 
and an AFN are prohibited; rather, the 
focus Is on the net effect of all trans¬ 
actions during a year, measured at 
yearend. 

The term •‘year” normally means a 
calendar year. However, in certain cir¬ 
cumstances. a DI may be specifically au¬ 
thorized to measure compliance with 
5 201(a) on the basis of a fiscal year. 
(See 8 321.) 

Example J. DI has a wholly owned Incor¬ 
porated AFN (C) In Germany. During 1969. 
DI loans 91,200.000 to C. The loan does not 
violate 1201(a) at the time It Is made, al¬ 
though the transaction constitutes a trans¬ 
fer of capital under 1312(a) and will be 
taken into acoount in determining the 
amount or direct Investment mode by DI In 
all AFNs in Schedule G for the entire year. 

Example 2. DI is authorized by I 804 (a) 
and (c), to moke positive direct Investment 
of 11,800.000 in Schedule A during 1969. Be¬ 
tween January 1. and December 31. I960. 
DDs positive direct Investment in that 
scheduled area Is $1,700,000. DI is out of com¬ 
pliance (t.e„ has violated I 201 (a)) In the 
amount of $200,000. 

8 B201—3 Exclusions. 

(i) Financial institutions .—Under the 
term* of Executive Order 11387. and as 
provided In 5 201(b) (2). banks and non¬ 
bank financial institutions arc exempt 
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from the regulations if they are sub¬ 
ject to tlie Voluntary Foreign Credit 
Restraint Program administered by the 
Board of Governors of the Federal Re¬ 
serve System. Included in this category 
arc commercial banks, bank holding 
companies, savings banks, trust com¬ 
panies and trust departments of banks, 
insurance companies, mutual funds, fi¬ 
nance companies. Investment bankers 
and brokers, pension funds, foundations 
and other nonprofit institutions. “Edge 
Act” and ’'Agreement*' subsidiaries of 
commerical banks, and U.S. branches of 
foreign banks or nonbank financial In¬ 
stitutions. The Federal Reserve Program 
calls upon such institutions to refrain 
from making loans or extending credit to 
borrowers that would “directly or indi¬ 
rectly" permit an outflow of funds incon¬ 
sistent with the provisions and intent of 
the OFDI Program or making loans to 
UB. subsidiaries or branches of foreign 
companies that otherwise would have 
been made to the foreign parent or that 
would substitute for credit that might 
otherwise have been obtained abroad. 

UB. investment companies owning or 
establishing offshore mutual funds are 
subject to the Federal Reserve Program, 
whereas UB. Individuals owning or es¬ 
tablishing foreign banks or nonbank fi¬ 
nancial institutions are subject to 
OFDL Also, independent leasing com¬ 
panies and leasing affiliates of manufac¬ 
turing companies are generally not 
included as nonbank financial institu¬ 
tions subject to the Federal Reserve 
Program. 

If a U.S, financial institution that is 
subject to the Federal Reserve Program 
acquires a nonfinanclal enterprise which 
is a DI. OFDI will continue to regulate 
the direct Investment activities of the 
acquired company and separate report¬ 
ing requirements for parent and sub¬ 
sidiary will be maintained. 

<ii) Transfers of capital to foreign 
owners .—The regulations do not restrict 
bona fide transfers of capital or distri¬ 
bution of earnings to a foreign national 
arising from the foreign national’s own¬ 
ership interest in a UB. entity. 

Example S. A UB. corporation (X) U 50 
percent owned by an Italian corporation 
(Y). Y La publicly owned by foreign na¬ 
tionals. During 1969. X repays a borrowing 
from Y of $1 million and pays Y a dividend 
of $100,000. During 1970, X ia liquidated and 
a liquidating dividend I s paid Vo Y. The 
transactions are not subject to the regu¬ 
lations. 

g 11201—4 Reduction of authorised direr! 
Investment or of period for mea*wr¬ 
ing compliance. 

Section 201(d) authorizes OFDI to 
impose conditions on. or to reduce the 
amount of. authorized direct investment 
by a DI. Although direct investment is 
generally measured on an annual basis, 
5 201(d) gives OFDI the right to impose 
a shorter period for compliance purposes 
with respect to any DI. 

Section 201(d) provides authority for 
administrative action by OFDI where 
large outflows early In a year indicate 
that serious violations could occur unless 
remedial steps are taken. The section also 
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contains authority for appropriate 
sanctions In flagrant Instances of disre¬ 
gard for the objectives of the program, 
such as in the case of a company that 
temporarily makes a large reduction in 
foreign investments at the very end of 
a year (thereby producing literal compli¬ 
ance with the regulations for that year) 
and then offsets the reduction with a 
major reinvestment abroad in the begin¬ 
ning of the following year. 

B203— Liquid Foreign Balances 
§ B203-1 Introduction. 

Section 203 limits the nmounts of 
funds or other liquid assets that a DI 
may hold abroad as of the end of each 
month. Commencing July 1, 1972, I 203 
(c) requires a DI to repatriate to the 
United States “liquid foreign balances" 
(defined in 5 203(a) (2)) in excess of the 
sum of available proceeds of long-term 
foreign borrowing by the DI plus speci¬ 
fied historical levels of such holdings or 
$100,000. whichever is greater. An ex¬ 
ception from the repatriation require¬ 
ment is made for liquid foreign balances 
held in Canada < 8 1105(b)). 

While §203(0 refers to monthend 
holdings for purposes of the limitation 
on liquid foreign balances. It is intended 
that DIs should not exceed the permis¬ 
sible level throughout the month. 

The provisions of § 203 also apply to 
foreign balances and available overseas 
proceeds held by an overseas finance 
subsidiary (OFS). Sec | 1403(b). 

§ B203-2 Summary. 

Section 203<a) defines the terms "for¬ 
eign balances" and liquid foreign bal¬ 
ances" and provides that under certain 
circumstances foreign balances held by 
another person will be deemed held by 
a DI. 

Section 203(b) requires a DI to keep 
books and records identifying proceeds 
of long-term foreign borrowing and the 
uses to which the proceeds of each such 
borrowing have been put, 

8ectlon 203(c) limits the amount of 
Liquid foreign balances (other than Ca¬ 
nadian balances) a DI may hold at the 
end of any month, commencing July 1. 
1972. to the sum of the amount of avail¬ 
able proceeds of long-term foreign bor¬ 
rowing by the DI at the end of such 
month, plus the greater of the average 
end-of-month liquid foreign balances 
(other than Canadian balances and 
available proceeds in the form of such 
balances) held by the DI during 1965 
and 1960 or $100,000. 

Commencing January 1973. section 203 
(dM2> permits proceeds of long-term 
foreign borrowing (made during 1965 or 
any succeeding year) that have been ex¬ 
pended prior to July 1. 1972. and deducted 
from net transfer of capital pursuant to 
§ 313(d)(1) to be "allocated" to positive 
direct Investment In another scheduled 
area. When expended proceeds are sub¬ 
sequently allocated, the DI must recog¬ 
nize a positive transfer of capital to the 
scheduled area in which the 5 313(d) (1) 
deduction was previously taken; further 
allocation will likewise result in a trans¬ 
fer of capital to the scheduled area to 
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which the proceeds were last allocated. 
(For a more detailed analysis of § 203(d) 
(2). see IB324-10.) 

Section 203(d) (3) permits a DI to re¬ 
allocate proceeds of long-term foreign 
borrowing to offset positive direct invest¬ 
ment in a scheduled area other than that 
in which such proceeds were originally 
allocated. In such event, a transfer of 
capital is charged to the scheduled area 
to which the immediately preceding al¬ 
location was made. (For a more detailed 
analysis of f 203<d> (3), see $ B324-10.) 

§ 11203—3 Definition of foreign balance*. 

The term '‘foreign balances’* is defined 
in § 203(a)(1) to mean money on de¬ 
posit in a foreign bank (including de¬ 
mand. time and fixed interest deposits 
and certificates of deposit); negotiable 
instruments, nonnegotiable instruments 
acquired after June 30, 1968. and com¬ 
mercial paper Issued by unaffiliated for¬ 
eign nationals (other than such instru¬ 
ments or paper acquired as a result of 
a DI’s export of goods and services from 
the United States); and securities issued 
or guaranteed by a foreign country. 

The term “money on deposit in a for¬ 
eign bank” includes all bank deposits, 
whether interest-bearing or not, main¬ 
tained with a ’’foreign bank” as defined 
In 5 317(b). 

The terms "negotiable instruments,” 
•’nonnegotiable instruments,” "commer¬ 
cial paper.” and ’’securities” include 
notes, bonds, debentures, drafts, bills of 
exchange, or other evidences of indebt¬ 
edness. The physical location of such 
evidences of indebtedness is immaterial. 

The term "securities issued or guaran¬ 
teed by a foreign country” includes debt 
securities issued or guaranteed by any 
governmental unit of a foreign country. 
U, the national government, states, 
cities, municipalities, counties, cantons, 
provinces, and the like. The physical lo¬ 
cation of such securities is Immaterial. 

Equity interests do not constitute for¬ 
eign balances. Furthermore, items such 
as accounts receivable not evidenced by 
any note or security, precious metals, 
jewels, jewelry, commodities futures 
contracts and currency futures contracts 
do not constitute foreign balances. 

§ B203— t Definition of liquid foreign 
balance*. 

As defined in 5 203(a)(2), ’'liquid for¬ 
eign balances” do not include; 

Negotiable Instruments, nonnegotiable In¬ 
struments. commercial paper and securities 
issued or guaranteed by a foreign country 
acquired on or before June 30, 1968 that are 
not redeemable at the option of the DI and 
are not transferable and readily marketable; 

Bank deposits, negotiable instruments, 
nonnegotiable Instruments. commercial 
paper and securities issued or guaranteed 
by a foreign government that have a period 
of more than 1 year remaining to maturity 
when acquired by the DI and are not re¬ 
deemable In full at the option of the Dt 
within a period of 1 year after sich 
acquisition; 

Foreign balances subject to restrictions on 
liquidation and transfer Imposed by a for¬ 
eign country (le., exchange controls or simi¬ 
lar restrictions): and 
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Foreign balances pledged or hypothecated 
by the DI In connection with a borrowing 
by the DI or by an AFN or foreign bal¬ 
ances transferred by a DI to the extent of 
any transfer of capital recognised under 
1312(a)(9). 

For purposes of § 203(a) (2) (lv), for¬ 
eign balances are deemed pledged or hy¬ 
pothecated If, pursuant to an express or 
implied agreement, the DI may not 
withdraw such balances while the bor¬ 
rowing Involved remains outstanding. 

The exclusion under 6 203(a) (2) (iv) 
does not apply to any amount pledged 
or hypothecated In excess of the amount 
ol the related borrowing by the DI or by 
an AFN. 

Example I. DI obtains a 3-year loan of 
$200,000 from a foreign bank and Immedi¬ 
ately expends the proceeds in an AFN. As a 
condition of obtaining the loan, DI Is re¬ 
quired to keep $40,000 on deposit with the 
foreign bank during the 3-year term. As¬ 
suming the loan constitutes a long-term for¬ 
eign borrowing (as defined In 1 324), this 
arrangement involves a $40,000 transfer of 
capital to the AFN In addition to the 
$200,000 transfer of capital resulting from 
investment Of the loan proceeds. (See | 312 
(a)(9) and 1 B312-13.) Consequently the 
$40,000 deposit Is not a liquid foreign 
balance. 

Example 2. DI enters Into an arrangement 
with a foreign bank pursuant to which DI 
deposits $100,000 with the bank and the bank 
immediately lends $100,000 to an AFN. This 
arrangement involves a $100,000 transfer of 
capital to the AFN. (See 1812(a)(9) and 
I B312-13.) The $100,000 deposited by DI Is 
not a liquid foreign balance. 

Example 3. DI has a 25 percent Interest in 
a Swiss bank. In July 1970. DI deposits 
$100,000 with the bank to provide It with 
additional working capital. The deposit will 
not be considered a liquid foreign balance 
under I 203(c), but will constitute a transfer 
of capital under f 312(a) (2). 

§ B203—5 Foreign balances deemed held 
by a DI. 

Section 203(c) comes into effect if 
liquid foreign balances are "held” by a 
DI. A DI holds foreign balances if it has 
title to the securities. Instruments or 
rights that are included within the 
meaning of the term, as defined in 
1203(a)(1). 

In addition. 1 203(a)(4) establishes 
circumstances In which a DI is deemed 
to hold foreign balances even though 
title Is vested in another person. Sub- 
paragraph (1) imputes foreign balances 
to a DI if they are held by any person 
(Including an AFN) "principally formed 
or availed of by the DI for the purpose 
of holding title to such balance”; i.e., a 
DI having the real beneficial Interest in 
foreign balances will be deemed to hold 
such^balances notwithstanding that an¬ 
other person has nominal legal title. 

Example 4. DI forms an incorporated AFN 
and transfers liquid foreign balances to it. 
The AFN docs not engage in any business 
other than holding liquid foreign balances. 
Such balances are deemed to be held by DI 
under | 203(a) (4) (1). (Note that the trans¬ 
fer also constitutes a transfer of capital 
from DI to the AFN, pursuant to f 312 
(a)(2).) 

Example 5. DI enters Into an arrangement 
with an unafflUated foreign national where¬ 
by the latter will hold title to DI’s liquid 


foreign balances but will not use the funds 
itself. The liquid foreign balances are deem¬ 
ed to be held by DI under | 203(a) (4) (1). 

Subparagraph (ii) of 5 203(a)(4) Im¬ 
putes foreign balances to a DI even 
though title is held by another person 
(including an AFN), if the balances (or 
cash equivalent) are returnable to the 
DI on demand without material condi¬ 
tions and they are not reasonably re¬ 
lated to the business needs of the holder 
Foreign balances are not deemed return¬ 
able to a DI upon demand without mate¬ 
rial conditions merely because, by virtue 
of stock ownership, the DI controls the 
person holding title. 

Example 6. DI has on incorporated AFN 
(A) engaged In manufacturing operation* 
From 1960 through 1968. A earned $10 mil¬ 
lion and on June 30, 1969 has $8 million 
invested In 0-month certificates of deposit 
of foreign hanks. No part of these funds is 
needed by A to meet business requirements. 
Nevertheless, the foreign balances are not 
deemed to be held by DI. since they are not 
considered to be returnable to DI upon de¬ 
mand without material conditions. 

On the other hand, assume that on June 1. 
1969. A declared a $500,000 dividend In favor 
of DI and such dividend became payable on 
demand on June 16, 1969. In this event, 
$500,000 of the $8 million are deemed liquid 
foreign balances held by DI as of June 30, 
1969. Note also that, since the dividend was 
not paid when due, a debt obligation u 
deemed to have been created in favor of DI 
resulting In a $500,000 transfer of capital by 
DI to A under f 812(a) (1). Accordingly, pay¬ 
ment of tho post due dividend will consti¬ 
tute a transfer of capital from A to DI pur¬ 
suant to 5 312(b) (3). 

Example 7. DI has a 50 percent interest In 
a German company (C). In June 1969, DI 
lends $100,000 to C. repayable on demand. 
The $100,000 ^s Invested by O In a 6-montb 
certificate of deposit of a foreign bank. C 
does not need any part of the $100,000 to 
meet business requirements. The certificate 
of deposit U deemed to be held by DI. (Note 
also that the loan would constitute a trans¬ 
fer of capital from DI to C pursuant to 
1312(a)(1).) 

Determining whether liquid foreign 
balances held by an AFN are "unrelated 
to the business needs” of the AFN re¬ 
quires analysis of all facts and circum¬ 
stances of the particular case. The 
nature of the AFN’s business and cus¬ 
tomary holdings of liquid funds are rele¬ 
vant factors. As a general rule, liquid 
foreign balances held by an AFN will not 
be considered unrelated to its business 
needs if requJred to pay current operat¬ 
ing expenses (Including tax, royalty. In¬ 
terest. and similar obligations), to pay 
for reasonably current or planned cap¬ 
ital improvements or additions, or as 
standby contingency reserves. 

Example 8. DI has a wholly owned sub¬ 
sidiary In Mexico (a) engaged In manufac¬ 
turing operations. A holds $1 million in liquid 
foreign balances as of June 30. 1969. of 
which only $250,000 may reasonably be re¬ 
quired for working capital purposes How¬ 
ever, A has entered Into a contract for ex¬ 
pansion of facilities and plans to expand the 
remaining $760,000 in 1969 and 1970 for this 
purpose The liquid foreign balances held by 
A are, therefore, related to business needs 
and are not treated as liquid foreign balances 
of DI under 1203(a)(4) even if returnable 
to DI upon demand without material 
conditions. 
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Siam pie 9. DI ha* a wholly owned sub¬ 
sidiary (C) In Germany engaged in manu- 
: ic luring operations. As of June 30. 1969. 
C holds liquid foreign balances of $1 million. 
C requires only 9360.000 of this amount for 
working capital purposes, and Intends to 
lend the remaining $760,000 from time to 
time to other AFNs on a short-term basis. 
Accordingly. 6760.000 of the liquid foreign 
balances held by C are unrelated to Its busi¬ 
ness needs and will be treated as liquid 
foreign balances of DI under I 203(a) (4) (M) 
If they are returnable to DI upon demand 
without material conditions. 

Although a DI may have nominal title to 
foreign balances used by an unincorpo¬ 
rated AFN for its ordinary business op¬ 
erations, the DI will be deemed to hold 
such balances only if the conditions of 
1 203(a)(4) are met. 

Example 10. DI has a branch In the United 
Kingdom (B) engaged in manufacturing op¬ 
eration*. Fbr many years, B has maintained 
an aeccount averaging 6600.000 with a local 
bank. As of June 30, 1909. B*» account with 
the local bank has a balance of 6600,000. 
related to Ita business needs. Thus, although 
the 6600.000 Is deemed returnable to DI upon 
demand without material conditions because 
B is a branch, the liquid foreign balances 
aro not attributable to DI under | 203(a) (4). 

Example 21. DI has a branch In the United 
Kingdom (B) engaged in manufacturing op¬ 
erations. For many years. B has maintained 
an account averaging 6600.000 with a local 
bank. However, as of June 30, 1969. B a bal¬ 
ance In the account Is 61 million. B has 
recently been expanding business at a rapid 
paoe and estimates that, for the remainder of 
1969 and thereafter. It will have to maintain 
cash balances of at least 61 million In order 
to meet Increased operating commitments. 
The liquid foreign balances held by B are 
related to business needs and. therefore, are 
not treated as liquid foreign balances of DI 
under 1203(a)(4). even though returnable 
to DI upon demand without material con¬ 
dition*. 

Example 22. An individual (X) who Is a 
“poreor. within the United States** own* a 
Mihfitantial apartment house complex In 
France. A* a result. X Is a DI and the apart¬ 
ment house complex 1* his AFN. X also owns 
a chalet In France purchased principally for 
his own personal use. although he and his 
family reside there only from June through 
August each year. During the remainder of 
the year. X and his family reside in Iho 
United 8tates and the chalet la rented on a 
month-to-month basis to others. The chalet 
la not an AFN of X. 

X maintains two demand accounts with 
French banks. The funds In one account (ac¬ 
count No. 1), consisting principally of the 
Income earned from the apartment house 
complex, are needed and utilized to pay the 
operating expenses of the apartment house 
complex and for repairs and improvement* 
to this property. Operating expenses of the 
chalet and the cost of repair* and Improve¬ 
ments to thli property are paid out of the 
second account (account No. 2). but the 
principal use of this account Is for X*s per¬ 
sonal expenses when he resides In France. 
The funds In account No. 1 are not liquid 
foreign balances of X. as they are related to 
the business needs of X*s AFN (1*^ the 
apartment house complex); the funds In ac¬ 
count No. 2 are liquid foreign balances of X, 
since their principal use Is not for business 
needs. 

Foreign balances held In liquid form by 
an OFS are to be Included in the com¬ 
putation of liquid foreign balances held 
by a DI for purposes of 9 203(c). See 
51403(b). 
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§ 11203—6 Valuation of foreign balances. 

Negotiable instruments, nonnegotiable 
Instruments, commercial paper and 
securities constituting foreign balances 
shall be valued, for purposes of 4 203. at 
fair market value, or. If fair market value 
is not readily determinable, at the cost 
of acquisition. In the case of items the 
prices of which are quoted on a daily 
basis, the Anal bid price (or the closing 
sale price, if available) on the relevant 
date will be considered the fair market 
value on such date. 

Foreign balances in the form of bank 
deposits or other claims denominated in 
a foreign currency are valued at the cur¬ 
rent exchange rate In terms of U.S. 
dollars. 

§ 11203-7 Limitation on amount of 
liquid foreign balance*. 

8ection 203(c) provides that a DI must 
limit the amount of non-Canadian liquid 
foreign balances held at the end of any 
month to an amount determined by add¬ 
ing together (1) the amount of the DI’s 
available proceeds of long-term foreign 
borrowing, calculated at the end of such 
month under 9 324. plus (2) a minimum 
amount of $100,000 or. if greater, the 
average end-of-month amount of non- 
Canadian liquid foreign balances (ex¬ 
cluding available proceeds) that were 
held by the direct investor during 1965 
and 1966. 

As provided by 94 203(c) and 1105(b)* 
Canadian foreign balances are not sub¬ 
ject to the limitations of 9203(c) and 
can be held by a DI (or an AFN) with¬ 
out restriction on amount. 

Section 1105(b) excludes Canadian 
balances from the calculation of total 
liquid foreign balances for purposes of 
9 203(c). The parenthetical reference to 
"direct investment liquid foreign bal¬ 
ances" in 11105(b) is intended merely 
to reflect the exclusion of available pro¬ 
ceeds of long-term foreign borrowing (as 
defined In | 324(d)) from the restrictions 
of 4 203(c). It Is not the intention or 
9 1105(b) to authorize inclusion of avail¬ 
able proceeds held in Canada during 1965 
and 1966 for purposes of calculating 
average end-of-month liquid foreign 
balances under 9 203(c) • 

Calculations under 9 203(c) are to be 
made on a worldwide rather than on a 
schedule basis. Accordingly, a DI may 
transfer liquid foreign balances from one 
foreign country to another, but the ag¬ 
gregate amount held abroad at the end 
of any month may not exceed the 
amount permitted by 9 203(c). 

Example 12. DI held liquid foreign balances 
(other than Canadian foreign balances and 
available proceed* of long-term foreign bor¬ 
rowing) of 6800.000 on MArch 31. 1966. 6800.- 
000 on April 30. 1965. 6400,000 on May 31. 
1966. 61.6 million on April 30. 1966. and 61.2 
million on May 31. 1966. DI held no liquid 
foreign balances of any kind a* of the end 
of any other month during 1966 or 1966. 
Therefore, DI may hold 6200.000 of liquid 
foreign balances (other than Canadian liq¬ 
uid foreign balances) plus the amount of 
Its available proceed* a* of the end of any 
month commencing July 61, 1972 (Le., the 
sum of monihend balances. 64^800.000, di¬ 
vided by 24). 
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Example 14. DI did not hold any liquid 
foreign balances during 1966 or 1966. Never¬ 
theless, DI may hold up to 6100,000 In liquid 
foreign balances (other than Canadian liquid 
foreign balances) plus the amount of It* 
available proceeds as of the end of any month 
commencing July 31, 1972, 

Example 15. DI held liquid foreign bal¬ 
ances during 1065 and 1966, but all were 
Canadian foreign balance*. DI may not hold 
more than 6100,000 of liquid foreign balances 
(other than Canadian liquid foreign bal¬ 
ances) plus the amount of its available pro¬ 
ceed* as of the end of any month commenc¬ 
ing July 31. 1972. 

When available proceeds are allocated 
to offset positive direct investment pur¬ 
suant to 9 306(e), the amount of liquid 
foreign balances that may be held under 
1 203(c) is correspondingly reduced. 
Moreover. 9 306' e) provides that avail¬ 
able proceeds allocated to positive direct 
investment may not be held in the form 
of foreign balances or foreign property, 
liquid or otherwise, except that such pro¬ 
ceeds may be expended in making trans¬ 
fers of capital of AFNs (without any re¬ 
duction in net transfer of capital for the 
use of proceeds). It should be noted that 
while the expenditure of available pro¬ 
ceeds in making transfers of capital prior 
to July 1. 1972 reduced the amount of 
such proceeds that might be held In the 
form of liquid foreign balances, such ex¬ 
penditure on or after that date does not 
reduce the amount of the net transfer 
of capital and correspondingly does not 
reduce the amount of available proceeds 
or the amount of liquid foreign balances 
that may be held under 9 203(c). 

Although compliance with 9 203(c) Is 
measured at the end of each month dur¬ 
ing any reporting period, all DIs should 
be aware that it Is the Intent of the limi¬ 
tation imposed by f 203(c) that the vol¬ 
ume of liquid foreign balances held by 
any DI should not significantly exceed 
during the course of any month the 
amount that may be held under 9 203(c) 
at monthend. 

It should be noted that if a borrowing 
that was treated as long-term foreign 
borrowing is retroactively disqualified by 
reason of repayment within 12 months, 
the amount of liquid foreign balances 
that may be held under I 203(c) will ret- 
doactively be reduced by the amount of 
borrowing that was disqualified. Such re¬ 
duction should be reported on the 
amended or subsequent reports on Form 
FDI-102/102F required to be filed after 
the disqualification of the borrowing (sec 
9 B324-4). 

Example 10. On May 1. 1972. DI negotiated 
a 61 mUllon long-term foreign borrowing, 
the proceeds of which were placed In a de¬ 
mand deposit with a London bank. On June 
1. 1972, DI withdraws 6200.000 from the 
London bank and loans the fund* to a 
French AFN (C) on a 60-day note. On July I, 
1972. DI withdraws 6300.000 from the Lon¬ 
don bank and loan* the fund* to a German 
AFN (D) on a 60-day note. C repays the 
6200.000 loan In July and D repays the 
6300.000 loan In August 1972. On December 
31. 1972. DI allocate* 6800.000 to offset posi¬ 
tive direct Investment pursuant to 1306(e). 
Under the regulations a* In effect prior to 
July 1. 1972. DI held 61 million of available 
proceeds In the form of liquid foreign bal¬ 
ances outside the limitations of I 203(c) on 


FEDERAL REGISTER. VOt. 36, NO. 179—MONDAY, SEPTEMBER 17. 1973 






25916 

May 31. 1072. and $800,000 of such proceeds 
outside the limitations of f 203(c) on June 
30, 1072 ($1 million less $200,000 expended 
in making a transfer of capital and deducted 
under 1313(d)(1)). Thereafter. DI Is per¬ 
mitted to hold liquid foreign balances in 
the amount of $800,000 (In addition to the 
historical or minimum amount) at the end 
of each month until December 1972. since 
neither the expenditure of available pro¬ 
ceeds on or after July 1, 1972, nor the repay¬ 
ment of a loan made with available proceeds 
Affects the amount of available proceeds or 
the exemption in such amount from the 
I 203(c) limitation. The allocation on De¬ 
cember 31. 1072 reduces the amount of avail¬ 
able proceeds to zero and, as a result, wipes 
out the Dl’a available proceeds authoriza¬ 
tion under 1203(c). In addition, the DI is 
required by f 306(e) to repatriate the avail¬ 
able proceeds that were allocated. 

Example 17. In July 1972. DI Issues $30 mil¬ 
lion of debentures convertible into the stock 
of DI. The borrowing qualifies as long-term 
foreign borrowing under I 324 and DI receives 
$29 mill ton, after payment of underwriting 
and legal expenses. Since DI has $30 million 
of available proceeds, DI may hold that 
amount of liquid foreign balances at month- 
end. until It allocates a porUon or all of the 
borrowing, at which point the amount of 
liquid foreign balances that may be held Is 
correspondingly reduced. 

§ H203—8 Available proceeds of long¬ 
term foreign borrowing: F.ITerl on 
po«itlve nel transfer of capital. I Re¬ 
voked ] 

B304 —Affiliated Foreign Nationals 
§ B304— 1 Introduction. 

Only persons within the United States 
who are or who become DIs by virtue of 
their interests in affiliated foreign na¬ 
tionals (AFNs) are subject to the pro¬ 
gram. 

As a general rule, a transaction be¬ 
tween a person within the United States 
and a foreign national (as defined In 
§ 302) that does not affect the U.S. per¬ 
son’s equity or debt Investment in an 
AFN. or does not result in a foreign na¬ 
tional becoming an AFN, is not subject 
to the direct Investment prohibitions 
imposed by § 20Ka> of the regulations. 

§ B301— 2 Summary. 

Restrictions on foreign direct Invest¬ 
ment under the programs are applicable 
only to persons within the United States 
having or acquiring, directly or in¬ 
directly, a 10 percent or greater interest 
in an affiliated foreign national. A "for¬ 
eign national” is defined in $ 302<a> as— 

• • • any person which U not a person 
within the United States • • •. including a 
corporation or partnership organized under 
the laws of a foreign country • • *.a busi¬ 
ness venture conducted within a foreign 
oountry • • •, and a foreign bank • • •. 

The interest in a foreign national re¬ 
quired to make it an AFN for purposes 
of the regulations is. in general, deter¬ 
mined by the U 3. investor’s voting rights 
if the foreign national is a corporation, 
or by the share of profits to which the 
investor is entitled if an unincorporated 
foreign business activity is Involved. 

Nonprofit foreign nationals, such as 
charitable, educational, religious, scien¬ 
tific, literary, or similar organizations, 
are not treated as AFNs. 
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Business ventures in which an AFN 
has an interest may themselves be AFNs 
if located in a scheduled area other 
than that of the parent. Canadian busi¬ 
ness ventures of AFNs located in Sched¬ 
ule B and non-Canadian, Schedule B 
business ventures of Canadian AFNs are 
treated as separate AFNs. even though 
such relationships within the same 
scheduled area would ordinarily result 
in a single AFN. 

§ B30I—3 Requisite financial intere*!. 

The interest that will give rise to a 
DI-AFN relationship is, generally, a 10 
percent or greater voting interest in a 
foreign corporation or a 10 percent or 
greater Interest in the profits of a foreign 
partnership or business venture (See 
If 304(b)(2). 901 and 902). However, 
f 304(b)(4) provides that a DI-AFN re¬ 
lationship may be deemed to exist not¬ 
withstanding this general rule. Under 
present OFDI policy, this caveat applies 
principally to cases where the U.S. in¬ 
vestor actually participates in and exer¬ 
cises a controlling interest over the af¬ 
fairs of the foreign national, and has 
transferred funds or other property in 
excess of $200,000 to the enterprise dur¬ 
ing any year commencing with 1968. 

A relationship which is solely that of 
debtor and creditor is not subject to the 
10-percent interest test <w T hethcr or not 
the loan is secured), even though prin¬ 
cipal and/or interest payments by the 
foreign borrower may result In the U.S. 
creditor receiving all or a substantial 
portion of the foreign enterprise’s 
revenues. 

§ 1130-1—4 Foreign national*. 

<i> Corporations.—A foreign corpora¬ 
tion includes any organization incor¬ 
porated under the laws of a foreign coun¬ 
try, or having all or a substantial part 
of the legal characteristics commonly at¬ 
tributed to corporations under the laws 
of the United States (I 307 (b)). Thus, an 
organization that is not formally incor¬ 
porated under foreign law but (a) has 
transferable Interests, (b) Is organized so 
that holders of interests are not liable 
for its obligations except to the extent of 
their contributions or subscriptions, and 
(c> has perpetual duration tor for a sub¬ 
stantia] fixed period), w r ould be consid¬ 
ered a foreign corporation. 

Pursuant to 1304(b)(1), on incorpo¬ 
rated AFN Is generally assigned to the 
scheduled area where organized, regard¬ 
less of the situs of operations. However, 
if the AFN conducts no operations in 
the scheduled area of incorporation but 
merely maintains a required statutory 
office there, it may be assigned to a dif¬ 
ferent scheduled area for purposes of Uie 
regulations (9 304(b) (4)). 

(il) Partnerships.—A foreign partner¬ 
ship includes formally structured non¬ 
corporate organizations created under a 
partnership law or similar statute of a 
foreign country. A foreign joint venture 
will ordinarily be treated as a "business 
venture" (see below), rather than as a 
partnership, if it is formed to engage in 
a specific transaction or series of related 
transactions and Is to be liquidated when 


the transaction or transactions have been 
completed. 

A foreign partnership Is assigned to 
the scheduled area where it is organized 
(5 304(b)(1)). 

(iii) Business ventures .—A foreign 
business venture encompasses business 
activities In a foreign country (a) by a 
DI, (b) by employees or partners of a DI 
on behalf of the DI, or (c) by employee: 
or partners of an AFN on behalf of such 
AFN (9 304(a) (2) and (3>. as limited 
by 5 304 (c) and <d>>. Some types of 
facilities abroad, such as storage areas 
and dLsplay offices owned or physical!y 
controlled by the DI, may be treated as 
business ventures for purposes of the 
regulations even though frequently not 
considered "permanent establishment 
for other legal purposes. 

The term ’’employee" as used in 9 304 
is not necessarily synonymous with Its 
meaning for Federal tax purposes. For 
example, an agent working substantially 
full-time for a U.S. principal and having 
a stock of goods from w’hlch orders are 
filled, or having authority to accept or¬ 
ders or otherwise execute contracts on 
behalf of hLs principal, may be consid¬ 
ered an employee for purposes of this 
section. Furthermore, the agent's lack of 
authority to conclude contracts may be 
immaterial If acceptance by the DI is. 
in actual practice, merely a ministerial 
act. 

Ownership Interests In real property 
abroad (excluding mortgages secured by 
real property) will constitute business 
ventures if held primarily for business 
purposes (including real property held 
for appreciation). Therefore, crop or 
grazing acreage, apartment houses, and 
land held for subdivision, are considered 
business ventures. On the other hand, 
real property such as a house In a foreign 
country purchased by a U.S. resident 
principally for personal use will not be 
considered held for business purposes 
even though rented to others for a por¬ 
tion of the year. 

Contract construction, engineering, oil 
exploration, and similar operations in¬ 
volving a jobsite or project office In a 
foreign country are also business ven¬ 
tures. Drilling operations on the US 
Continental Shelf or geological drilling 
in the deep ocean over which no nation 
asserts Jurisdiction arc deemed to be con¬ 
ducted within the United 8tates for pur¬ 
poses of the regulations, while drilling 
operations conducted on the Continental 
Shelf adjacent to a foreign country are 
deemed to be conducted in that country 

A vessel owned directly by a DI is not 
a foreign national for the purposes ol 
tiie regulations, whether or not such ves¬ 
sel is registered in the United 8tates. The 
transfer of title to a vessel or of rights 
under a contract for the construction of 
a vessel by a DI to its incorporated AFN 
is a transfer of capital under I 312(a) in 
the amount of the market value of the 
vessel or of progress payments already 
made for the construction of the vessel, 
respectively. Earnings or losses from the 
operation of a vessel that Is owned or 
chartered by an incorporated AFN arc 
treated as earnings or losses of such AFN. 
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A vessel, support vessel, or drilling barge, 
that is owned directly by a DI but oper¬ 
ated by a business venture AFN shall be 
assigned ft value of zero (and related 
liabilities or depreciation charges shall 
be excluded) in computing aggregate net 
assets of such business venture. 

Under 5 304(a)(2). a DI*s overseas 
branch Is a business venture, whether 
or not the DI customarily maintains 
separate books and records reflecting the 
assets, liabilities, earnings, and expenses, 
etc. attributable or allocable to the 
branch. Similarly, a branch of an Incor¬ 
porated AFN Is a foreign business ven¬ 
ture, unless located in the same sched¬ 
uled area as the parent AFN. In such 
case the parent and Its business venture 
are grouped as a single AFN for purposes 
of the regulations, provided neither is 
Canadian (5 304(a)(1), as qualified by 
$ 304(a) (3) ). If the parent AFN and its 
business venture are in different sched¬ 
uled areas, or if in the same scheduled 
area and one is Canadian, two AFNs 
would be attributed to the DI 
(f304'a)<3>>. 

Under fi 304(b) (1), certain nonperma¬ 
nent or transient business ventures con¬ 
ducted in more than one scheduled area 
during any year are assigned to the 
scheduled area In which the business 
venture is conducted for the greatest 
period of time during such year. Thus, 
for example, a traveling circus perform¬ 
ing for short periods of time during a 
given year in a number of countries in 
different scheduled areas, but primarily 
In Schedule C countries, will be treated 
as a Schedule C AFN for that year. 

§ 11304—5 Sped fir exceptions* 

Section 304 (c) and <d) enumerate 
certain categories of foreign business 
activities that are not treated as AFNs 
regardless of the interest that a person 
within the United States may have or 
may acquire. Excepted are foreign enter¬ 
prises solely of a charitable, educational, 
religious, scientific, literary, or similar 
nature not engaged In for profit. Also 
excepted from treatment as AFNs during 
a given year are business ventures that 
(a) do not have or involve, at any time 
during the year, gross assets of more 
than $50,000 valued at the greatest of 
cost, book, replacement, or market (5 304 
(d)(1)); <b> are commenced during the 
year and are not reasonably expected to 
be conducted for more than 12 consecu¬ 
tive months <5 304(d) (ii) >; or (c) arc 
terminated within the year and were not, 
In fact, conducted for more than 12 con¬ 
secutive months (5 304(d) (ill)), 

The test under $ 304<d)(l) relates to 
pross assets determined in accordance 
with accounting principles generally 
accepted In the United States. If, at any 
time during the year, the business ven¬ 
ture has gross assets of more than 
$50,000, it is deemed an AFN for the 
entire year. 

The determination whether a business 
venture in a foreign country is reason¬ 
ably expected to be conducted, or is in 
fact conducted, for a period of 12 con¬ 
secutive months, under 5 304(d) <il) and 
(111), is governed by the primary activity 


RULES AND REGULATIONS 

of the enterprise during such period. 
Continuous physical presence is not re¬ 
quired. If, for example, a traveling circus 
spent substantially all of the requisite 
12-month period abroad, but returned to 
the United States occasionally for ap¬ 
pearances. the business venture would 
nevertheless be considered to have been 
conducted within one or more foreign 
countries for more than 12 consecutive 
months. 

With specific reference to contract 
construction, engineering, and similar 
operations conducted directly by U.8. 
companies involving opening of a job site 
and or project office in a foreign country 
(or in waters under the jurisdiction of a 
foreign country), the following rules will 
generally be applied under 5 304(d) (ii) 
and (ill): 

The commencement date ol the business 
venture la the date on which the first ma¬ 
terials or equipment arrive at the Job site, or 
the date the project office la opened, which¬ 
ever Is earlier, and 

The termination dale of the business ven¬ 
ture Is the date when ell transfers of capital 
and earnings attributable to the relevant 
contract (except for guaranty retentions of 
a reasonable amount) are charged off the 
Job's books and repatriated to the United 
States. (Payments under guaranty retentions 
should bo charged off and the balance re¬ 
patriated to the United States as soon as 
practicable.) 

A determination under 5 304(d) (ii) 
whether an overseas business venture is 
reasonably expected to be conducted for 
more than 12 consecutive months should 
be based on the facts and circumstances 
existing when the venture is commenced. 
Determinations need not anticipate de¬ 
lays or interruptions that are not fore¬ 
seeable when the venture Is commenced, 
such as delays or interruptions due to 
unanticipated labor strikes or slowdowns 
or unusual weather conditions. 

The rule with respect to termination 
of a business enterprise during any* year 
under $ 304(d) (lli> is not intended to be 
applied Inflexibly. If. due to unforeseeable 
delays or interruptions, a business ven¬ 
ture cannot be terminated within the 
required 12-month period, but is in fact 
terminated with reasonable dispatch in 
view of the unanticipated difficulties, a 
specific exemption from application of 
the regulations may be granted (see 
5 801). 

If an exemption under 5 304(d) is 
applicable to a business venture owned 
directly by a DI <e.g„ a branch of the 
DI), the venture is not considered to be 
an AFN of the DI, Therefore, transfers 
of capita] between the DI and the ven¬ 
ture have no effect under the regula¬ 
tions. nor do profits (or losses) of the 
venture. The result Is different, how¬ 
ever. if an exemption under 5 304(d) ap¬ 
plies to an AFN’s business venture that 
is located in a different scheduled area 
from the AFN. Section 304(d) then 
merely serves to exclude the venture as 
an AFN of the DI. not to remove it 
from the reach of the regulations al¬ 
together. Ventures of this nature are 
deemed a part of the parent AFN (as arc 
an AFN's business ventures in the same 
scheduled area). Accordingly, profits (or 
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losses) of an incorporated AFN’s ven¬ 
tures of this nature would be deemed 
earnings of the parent AFN, transfers 
of capital to the venture would be deemed 
transfers to the parent AFN, and any net 
change in the net assets of the venture 
would not be reflected in calculating the 
DI’s net transfer of capital to unincorpo¬ 
rated AFNs for purposes of 5 313(b). 

§ B30I—fi Application of § 301. 

The operation and effect of 5 304 are 
illustrated by the following examples: 

Example I. {General.) A U-8. corporation 
(X) owns 10 percent of the outstanding vot¬ 
ing stock of a corporation organised under 
the laws of France, The foreign company U 
an incorporated AFN In Schedule O (see 
1 304 (a)(1) and (b)(1)). If the company 
were Incorporated under the laws of Brazil. 
It would be an Incorporated AFN located In 
Schedule A. If it were incorporated under 
the laws of the United Kingdom. It would 
be an incorporated AFN located In Schedule 
B 

If the French AFN has a branch In Italy, 
or If the AFN of the United Kingdom has 
a brunch in Japan, the branch operationa 
would be subsumed under the parent com¬ 
pany for purposes of the regulations, since 
both parent and branch would be In the same 
scheduled area (1304(a)(1)). An excep¬ 
tion to this rule applies where either the 
parent AFN or lta branch la located In Can¬ 
ada. In which case both would be AFNs 
(I 304(a)(3)). 

Bv the same token, If the French corpora¬ 
tion haa a branch in Germany and a wholly 
owned corporate subsidiary in Australia, and 
the latter has a branch In Canada. DI would 
have only three AFNs: (a) The French cor¬ 
porate subsidiary, (b) the French corpora¬ 
tion's Australian subsidiary, and (c) the lat¬ 
ter's Canadian branch. The French AFN‘a 
branch in Germany would not be a separate 
A*N. since Oermanv and France are In t*»e 
same scheduled area The Canadian branch 
would be a separate AFN since, for purposes 
of | 304(a)(3). Canada is not deemed to be 
a Schedule B country. 

Example 2 . (Voting interat tett.) A US. 
corporation owns 95 percent of the outstand¬ 
ing voting stock of a company In France, the 
rematnder being owned by unafflllated for¬ 
eign nationals. The French company has a 
in nere^nt direct i^tcre^t in a ©omoratlon in 
Japan Only the French companv I* an AFN. 
since X*s Indirect Interest In the Japanese 
companv Is only 9 5 oercent, Le , 95 percent 
X 10 percent (nee If 001. 902). 

Example 3. (Fro^f Interest test.) An Indi¬ 
vidual IX) who la a person within the United 
States is a partner in a partnership (C) 
organized under the laws of Germany, al¬ 
though he Is not actively engaged In C*m 
business Under the partnership agreement. 
X Is entitled to receive IS percent of the 
profits of C. C Is an unincorporated AFN of 
X (see 1304 (a)(1) and (b)(1)). 

Example 4. (Indirect profit intere$t 
through non-AFN parent.) A French cor¬ 
poration (C) haa 200,000 shares of stock out¬ 
standing. 100,000 of which ere votlnr snd 
100.000 of which are nonvoting fixed-dividend 
preferred. C has numerous branches In 
Schedules A and B For many years, substan¬ 
tially all of C'a profits (Including branch 
profits) have been distributed as dividends 
to holders of the preferred stock and no divi¬ 
dends have been paid on the common stock. 
A corporation In the United States (X) owns 
8.000 shares of CTs voting stock (8 percent) 
and 70.000 shares of the preferred stock <70 
percent): however, this Investment has not 
been accompanied by active participation in 
or control over C*s business affairs. O la not 
an AFN of X. Moreover, although X has for 
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tnptay year* received more than 10 percent 
of the profit* of C’a Schedule A and B 
branches, in the form of preferred stock divi¬ 
dends from C. OFDI would not consider the 
branches to be AFNs A foreign business 
venture owned directly by a foreign corpora¬ 
tion or partnership la not treated as an AFN 
of a Ui>. person unless the parent to also an 
AFN of the US. person 

example 5. (Exception to the JO percent 
interest test.) A U.S. corporation (X) owns 
0 percent of the outstanding voting stock of 
a French corporation (O). X also owns a 
current option to acquire additional voting 
stock of C that. If exercised, would give X 
ownership of 35 percent of C's outstanding 
voting stock. Moreover, a majority of C's 
directors are designees of X and. for a num¬ 
ber of years, X has actively participated In 
and exercised a oontrolling Influence over the 
affairs of C. Under 1304(b)(4). OFDI could 
deem C to be an AFN notwithstanding X’a 
present o-percent Interest. Aa a matter of 
policy, however, such discretion would not 
normally be exercised unless X transfers 
more than $200,000 In funds or other prop¬ 
erty to C during any year commencing with 
the year 1068. 

Example 6. (Second-tier AFNs.) A US cor¬ 
poration (X) owns 10 percent at the out¬ 
standing voting stock of a French corporation 
(C). C owns a factory in Argentina, a sales 
oCT.ce In Brazil, a sales office In Japan, a sales 
office in the United Kingdom and numerous 
factories and salea offices In continental Eu¬ 
rope. The Japanese sates office has gross as¬ 
sets of less than $50,000 and. therefore, can¬ 
not be an AFN because of the exemption In 
1304(d)(1). Accordingly. C to an incorpo¬ 
rated AFN located In Schedule C. embracing 
also the factories and sales offices In conti¬ 
nental Europe and In Japan. Assuming the 
Inapplicability of the exemptions set forth 
in 1 304(d). the factory In Argentina, tho 
sales office in Brasil, and the sales office In 
the United Kingdom are separate unlnoor- 
ported AFNs of X (1304 (a)(3) and (b) 

<n>. 

Example 7. (Bank or brokerage account.) 
An individual within the United 8tales main¬ 
tains a number of bank accounts with foreign 
banks and also maintains an account with a 
German stock brokenoge firm. Neither the 
bank accounts nor the brokerage account oro 
AFNs. 

Example 8. (Investment real estate.) An 
individual within the United State* pur¬ 
chased a parcel of 1.000 acres of undeveloped 
real estate in Brazil for $75,000 In 1967. The 
land Is being held for Investment. The real 
estate Is an unincorporated AFN (see I 304 
(a)(2) and (b)(1). 

Example 9. (Commission salesmen). A UA 
corporation (X) enters Into a contract with 
an individual citizens of Argentina (A) 
pursuant to which A will be X’a exclusive 
representative In Latin America to solicit 
orders for X’a products. A Is not to handle 
the products of any other company but Is to 
work full time in soliciting orders for X. A 
has no authority to accept orders, but must 
forward them to X for approval. A la to be 
compensated on a commission basis based on 
the gross sales of X’a products attributable 
to A*s efforts. All payments for such sales 
must be remitted directly to X by the pur¬ 
chaser. X is to pay the rental for A’a office 
in Buenos Aires, but all of A s other expenses 
(including the salaries of clerical and other 
required personnel) are to be paid by A out 
of his commissions. The Buenos Aires tele¬ 
phone directory la to carry a listing In X s 
name showing tho telephone number of A*s 
office. X also rents space In a warehouse In 
Buenos Aire a. from which orders from Latin 
American customers are fllled. Under the 
foregoing facta A t operation, la not an AFN. 

Example JO. ( Sale * agents.) A U J5. corpo¬ 
ration (X) employs five salesmen who travel 
throughout Europe to solicit orders for X’s 
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products. The salesmen operate out of a 
rented office In France and are all permanent 
residents of France. All orders must be ac¬ 
cepted by X In the United States, but pay¬ 
ment la made to the office in France. The 
rental and all other expenses of the sales of¬ 
fice, including the salaries of the salesmen 
and other office personnel, are paid by X. As¬ 
suming the Inapplicability of 1304(d). the 
sales office operation Is an unincorporated 
AFN of X because It is a business venture 
conducted on behalf of X by employees of X 
(see 1304(a)(2) and (b)(1)). 

Example tt. (Sales agents ; leased ware¬ 
house facilities.) A US. corporation (X) sells 
Its products In continental Europe through 
independent sales agents In Europe, who also 
sell products of many other U S. corpora¬ 
tions. The agents are compensated strictly 
on a commission based on their gross sales 
of X’s products. X also employs salaried sales¬ 
men In the United 8tntes who periodically 
travel to Europe to make soles to X’s largest 
European customers. X does not maintain 
any permanent manufacturing or sales fa¬ 
cility In Europe. Under the foregoing facts 
X does not have AFNs in Schedule C. In 
addition. If In order to expedite deliveries to 
its European customers. X rents space in a 
warehouse In the Netherlands where a sub¬ 
stantial inventory Is maintained and orders 
from X’s Europeon customers are fllled from 
this Inventory, periodically being replen- 
iUhed by X, such operation would not con¬ 
stitute an AFN. Note that the result would 
be different If X owned the warehouse (as¬ 
suming the Inapplicability of f 304 (d)); In 
that case, the warehouse Itself would be an 
AFN. 

Example 12. ( U.S. based consulting serr- 
feet.) A 05. corporation (X) is engaged In 
rendering management consulting services. 
Many of Its clients ore unaffilated foreign 
corporations. During the course of a year. X’a 
salaried personnel, all of whom are perma¬ 
nent residents of the United States, travel to 
X’s foreign customers to render consulting 
services. They typically work at the head of¬ 
fices of the foreign companies for 1 to 2 
months at a time. X does not have any AFNs 
by virtue of the foregoing facts. 

Example 13. (Construction projects.) A UB. 
corporation (X) Is engaged In the construc¬ 
tion business. During the course of a year. 
X bids on numerous European construction 
projects and receives contracts on a small 
fraction thereof. X has a permanent office in 
France where a variety of personnel are em¬ 
ployed. principally to gather information 
concerning contemplated construction proj¬ 
ects and U> supervise and coordinate all proj¬ 
ects on which X is then working. In January 
1968, X received two contracts for construc¬ 
tion of factories In Ocrmany and Belgium. 
Soon thereafter. X transferred men and 
equipment to the project sites. Assuming the 
Inapplicability of I 304(d). each project site 
Is an unincorporated AFN of X, as ts X’s office 
In France (see 1304 (a)(3) add (b)(1)). 
(Note that the office In France Is an AFN 
without regard to the opening of the German 
and Belgian project sites.) 

Example 14. (Oil concessions and licenses 
for exploration.) A UB. corporation (X) ob¬ 
tains a concession from a Schedule B country 
to drill for oil adthln that country. X then 
enters Into a Joint venture agreement with 
two U8. and two foreign companies for the 
purpose of exploiting the concession. Under 
the terms of the agreement. X Lb entitled to 
receive 25 percent of any ensuing production. 
The oil exploration venture Is an unincorpo¬ 
rated AFN of X located in Schedule B < sec 
1 304 (a)(2) and (b)(1)). Note that the 
Joint venture will also be an unincorporated 
AFN of the other U8. corporations, and that 
X and the other U8. corporations are mem¬ 
bers or an ’’associated group." (See | 905.) 

Example 15. <Retail franchises.) A U3. 
corporation (X) operates, under a single 


trade name, a chain of quick-service res¬ 
taurants throughout the United 8tatcH X 
franchises an unaffiliated French corporation 
(C) to open a restaurant In France using 
X’s trade name. C agrees to purchase some 
of Its goods from X. maintain certain quality 
standards, and pay X a yearly royalty based 
on profits. X does not have an AFN in France 
by virtue of this franchise arrangement 

Example IS. (Break-even or loss venturer i 
Four 08. news-publishing corporations (V, 

W. X. and Y) establish a membership corpo¬ 
ration under New York law (Z), V, W. X, 
and Y each contribute 25 percent of the 
capital required by Z and each has 25 per¬ 
cent of the voting power in Z. Z la to gathvr 
news for the respective publications of V. W. 

X. and Y. In this connection. Z will estab¬ 
lish and staff various permanent news- 
gathering offices throughout the world Z is 
designed to operate on a break-even basU. 
The offices established by Z ore unincori 
rated AFNs of V. W. X. Y. and Z even though 
not themselves operated for profit, since thry 
are directly related to business activities that 
are for profit. 

B305—Direct Investor 

Section 305 defines the term “direct 
investor 0 ("DI") generally to mean any 
person within the United States (define i 
in 9 322) owning or acquiring (directly 
or indirectly) a 10 percent or greater in¬ 
terest in a corporation or partnership 
organized under the laws of a foreign 
country or In a business venture con¬ 
ducted within a foreign country (an 
"affiliated foreign national," defined In 
§304). 

A DI may be a multiple entity or sev¬ 
eral individuals treated as a single per¬ 
son under f 323 (international finance 
subsidiaries of a direct investor). § 903 
(affiliated groups), or §904 (family 
groups). The term also includes a person 
owning less than a 10 percent interest in 
a particular foreign corporation, part¬ 
nership or business venture, if (a) such 
person is a member of an associated 
group, as defined in 9 005. that acts in 
concert pursuant to an agreement or 
understanding to own or to acquire a 10 
percent interest in the foreign enterprise, 
or <b) such person owns a direct Inter¬ 
est in another DI and an election, con¬ 
sented to by such person, is made with 
respect to such other DI under 9 906 
(b)(1). 

A person within the United States first 
acquiring the requisite interest in a for¬ 
eign corporation, partnership, or busi¬ 
ness venture will be treated as having 
been a DI in the foreign enterprise 
immediately proceeding the acquisition 
Accordingly, Initial acquisition of the 
requisite interest will involve a 9 312(a) 

(1) transfer of capital <see also $ 313(d * 

(2) ). Thus, for example, if a US. corpo¬ 
ration <X>. owning no interest in a 
French corporation (C), acquires 10 per¬ 
cent or more of the outstanding voting 
stock of C from an unafflliatcd foreign 
national for $1 million In cash, X will 
be treated as a DI in C immediately prior 
to the closing of such acquisition and 
will, therefore, be treated as having 
made a $1 million transfer of capita¬ 
te C. 

Although acquisition or ownership of 
a 10 percent voting interest in a foreign 
corporation, or a 10 percent profits Inter¬ 
est In a foreign partnership or business 
venture, is ordinarily required to const i- 
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tute the foreign enterprise an AFN of a 
person within the United 8tates. the 
regulations provide that a foreign en¬ 
terprise In which a lesser interest is held 
may nevertheless be deemed an AFN 
(8 304(b)(4)). For example, such dis¬ 
cretionary authority might be exercised 
if a UJB. person were to acquire a contin¬ 
gent 10 percent interest in the voting 
.securities of a foreign corporation, or a 
10 percent present interest in the capital 
or earnings of a foreign corporation 
without voting rights. As a general rule, 
however, such determination would not 
be made by OFDI unless the UU. person 
actually participates in and exercises a 
controlling influence over the affairs of 
the foreign enterprise and transfers 
funds or other property to the foreign 
enterprise exceeding $200,000 during any 
year commencing with 1968. 

B306—Direct Investment 
§ R306-1 Introduction. 

Section 306(a) defines the term “direct 
Investment’* for purposes of the regula¬ 
tions. Direct Investment, which may be 
positive or negative, means the sum of a 
DI's net transfer of capital to incorpo¬ 
rated and unlcorporated AFNs (de¬ 
fined In 9 313(c)) and the DI's share of 
reinvested earnings of incorporated 
AFNs (defined In 9 306(b)) during any 
period, usually a calendar year (see 
9 321). A DI governed by the 9 503 mini¬ 
mum allowable will calculate direct in¬ 
vestment on a worldwide basis. A DI 
governed by the 9 504(a) historical 
allowable or the 9 504(b) earnings allow¬ 
able will calculate direct Investment on 
a schedular basis. 

Section 306(e) (1) permits deduction 
of available proceeds of long-term foreign 
borrowing (defined in 8 324(d)) that are 
“allocated” on the DI's books and records 
os an offset to positive direct Investment. 
Prior to July 1, 1972. available proceeds 
that were actually expended by a DI in 
making transfers of capital to AFNs 
were deducted under 8 313(d) <1) in cal¬ 
culating the net transfer of capital. 

§ H306-2 Summary. 

In addition to defining the term “di- 
rect investment.” 9 306 deals with calcu¬ 
lation of “reinvested earnings” and sets 
forth a number of rules to be followed 
in calculating the DI's share of such 
earnings as a component of direct 
investment. 

The major topics covered in 8 306 are: 
Basic definition of direct Investment 
(8 306(a)); definition of reinvested earn¬ 
ings (9 306(b)); calculation of AFN 
earnings or losses (8 306(c)): branch 
AFN earnings deemed remitted (9 306(d) 
(l)); definitions and rules for dividends 
<8 306(d) (2)), and allocation of proceeds 
of long-term foreign borrowing (8 306 
(e)>. 

§ H306-8 Relation of g 306 lo oilier 
wetknu. 

Direct Investment as defined In 8 306 
consists of a number of components. The 
way in which these various components 
enter into the calculation of direct in¬ 
vestment Is Illustrated by the following 
diagram: 


§ 11306—i Application of § 306. 

The 8 306(a) definition of direct in¬ 
vestment applies to calculations in all 
scheduled areas during 1965-66 as well 
as for subsequent years. 

The rules for calculating direct invest¬ 
ment are modified In 9 504(e). A DI gov¬ 
erned by one of the 8 504 allowables is 
required to disregard total losses of 
Schedule C incorporated AFNs in cal¬ 
culating direct Investment in that sched¬ 
uled area. Note that in 1969. if the AFNs 
of a DI governed by the 9 503 minimum 
allowable had an aggregate annual loss, 
the DI was required to disregard such 
aggregate annual loss in calculating di¬ 
rect investment. See former 9 503(b). 
which has been revoked for 1970 and 
succeeding years. 

§ B306—5 Italic definition and calcula¬ 
tion of direct investment. 

Section 306(a) defines direct Invest¬ 
ment during any period as the sum of 
(a) net transfer of capital (defined in 

8 313(c)) and (b> the DI's share in the 
reinvested earnings of all incorporated 
AFNs (defined in 9 306(b)). If the sum 
of DI's net transfer of capital and DI's 
share of reinvested earnings is greater 
than zero. DI has made “positive direct 
investment”; if the sum is less than zero. 
DI has made “negative direct invest¬ 
ment.” 

Direct Investment is an aggregate con¬ 
cept. It does not refer to individual trans¬ 
actions. but to the net effect of all 
transactions during a reporting period. 

Direct investment is also a schedular 
concept. It docs not apply to individual 
AFNs or countries, but to ail AFNs of a 
DI located In each scheduled area. Since 

9 503 provides a worldwide allowable, 
however, a DI governed by this section 
will report direct investment on a con¬ 
solidated. worldwide basis. 

Direct investment in Canada Is ex¬ 
cluded from the computation of direct 
investment under 9 306<a). (See 99 1103- 
1104.) 

The following examples illustrate cal¬ 
culation of direct investment under 
8 306(a): 

Example t. DI has several wholly owned 
Incorporated AFNs In Schedule A. (The num¬ 
ber of Individual AFNa Is not Important.) 
DI has no other AFN*. During 1969 the AFNs 
together earn *800.000 and pay dividends of 
*200.000 to DI. DI’s share In reinvested 
earnings, therefore. Is *800.000. DI also makes 
a I 313(a) net transfer of capital to the AFNs 
of *500,000. DI has made positive direct In¬ 
vestment In Schedule A for 1969 of *1.100.- 
000 . 

In 1970 the same AFNs earn *600.000 and 
pay no dividends. During that year, however. 


the AFNs Jointly loaned DI *700.000. result¬ 
ing In a negative net transfer of capital In 
that amount, by operation of 11312(b)(1) 
and 313(a). Accordingly. DI has made nega¬ 
tive direct investment or *100.000. 

Example 2. DI's only AFNs are two wholly 
owned Incorporated AFNs In Schedule B: X 
and Y. During 1969 X earns *400,000. and Y 
has looses of *200.000. No dividends are paid, 
and DI makes no net transfer of capital. 

DI’s shore of reinvested earnings is 
*200.000. Positive direct Investment for 1069 
Is also *200,000, since the net transfer of 
capital was zero. 

During 1970. X has earnings of *100,000, 
and Y has looses of *300.000 X pays DI a 
dividend of *50.000. Reinvested earnings are 
negative In the amount of *250.000 (total 
losses and dividends). DI's net transfer of 
capital to Schedule B under 1313(a) Is 
*600.000. Positive direct Investment for 1970 
Is. therefore. *350,000 (*600,000 positive net 
transfer of capital less the *250.000 negative 
reinvested earnings). 

If X and Y had been located In Schedule 
C and DI had elected a f 604 allowable. I 504 
(e) would have required the total losses of 
*200.000 to be omitted from calculation of 
direct Investment. Direct investment would 
then have been *560,000. 

Example 3. DI has a group of wholly owned 
Incorporated AFNs In Schedule C that have 
subsidiaries (also AFNs of the DI) In Sched¬ 
ules A and B. In 1969 the Schedule C AFNs 
have earnings of zero and pay no dividend*. 
DI makes no transfers of capital. However, 
the Schedule C AFNs receive dividends of 
*300.000 from their subsidiaries In Schedules 
A and B. As a result, DI has made positive 
direct investment of *300.000 In Schedule C 
consisting entirely of reinvested earnings. 
(Reinvested earnings In a given scheduled 
area are increased by dividends received by 
AFNs from AFNs in other scheduled areas, 
and reinvested earnings are reduced In tho 
scheduled area from which the dividends ore 
paid (see | 306(b).) 

§ B306-6 Reinvented earning* of incor¬ 
porated AFN*. 

To compute a DI's share in the rein¬ 
vested earnings of all incorporated AFNs 
In a scheduled area during any year, it is 
first necessary’ to determine the DI’s 
share of the total earnings (or total 
losses) of such AFNs during the year 
as defined in 9 306(c). Total earnings or 
losses consist of the aggregate earnings 
or losses of each of the incorporated 
AFNs in a particular scheduled area. Re¬ 
invested earnings are then found by ad¬ 
justing total earnings to take Into 
account dividends to the DI and intcr- 
schedular dividends and profit remit¬ 
tances. 

(i) Total earnings .—Earnings or losses 
of each incorporated AFN should be com¬ 
puted in accordance with accounting 
principles generally accepted in the 
United States and consistently applied 
by the DI in financial reports for pres- 
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rotation to stockholders. Any material 
change In accounting procedures Iol¬ 
io wed by a DI should be disclosed on the 
reporting form filed with OFDI for the 
period In which the change was made, 
together with an indication of the ef¬ 
fects of such change. 

In calculating total earnings of in¬ 
corporated AFNs, the following consid¬ 
erations merit particular attention: 

Adfustments and eliminations arising dur¬ 
ing the process of consolidation: Journal 
entries made during consolidation for tbs 
purpose of correcting AFN accounting data 
In accordance with generally accepted U.8. 
accounting principles applied by the DI in 
reports for presentation to its stockholders 
or to adjust depreciation rates or other bases 
of amortization to those employed by the DI 
(adjusting entries) shall be used In comput¬ 
ing AFN earnings. Journal entries made dur¬ 
ing consolidation for the purpose of com¬ 
bining the separate entries into one (elimi¬ 
nation entries) or equivalent Journal entries 
made to change the carrying value of Invest* 
ment accounts under the Equity Method of 
Investment accounting, generally shall not 
be used in computing AFN earnings. The 
following are Illustrations of accounting en¬ 
tries that shall be used In computing AFN 
earnings where consistently applied by the 
DI in reports to shareholders under generally 
accepted U5. accounting principles: 

(1) Restatement of depreciation or amor¬ 
tization. substituting methods or rates ap¬ 
plied by the DI fox those used by the AFN: 

(2) Capitalization and amortization of 
research and development expenses written 
off as a current year expense by the AFN; 
and 

(3) Restatement of lease operations of 
AFNs as sales or purchases. 

The following are illustrations of elimina¬ 
tion entries that may not be used in com¬ 
puting AFN earnings : 

(1) Elimination of profit arising from in¬ 
tercompany sales when the goods sold are 
in the Inventory of the purchaser; 

(2) Elimination of intercompany mer¬ 
chandise sales; and 

(3) Elimination of profits and adjustments 
to depreciation on Intercompany sales of de¬ 
preciable assets. The elimination of profit 
arising from intercompany sales between 
AFNs. upon consolidation or under the Equity 
Method of investment accounting. In ac¬ 
cordance with principles of accounting gen¬ 
erally accepted In the United States and 
consistently applied by a DI In reports to 
shareholders, shall be used in computing AFN 
earnings, however, provided such sales or© 
made In the ordinary oourse of business pur¬ 
suant to arm's-length terms and the obliga¬ 
tions arising upon any extension of credit In 
connection with such sales will in fact be 
paid within 12 months after extension of the 
credit. (8ee | 806(b).) 

Thus, for example, if an AFN sells mer¬ 
chandise to the DI for resale, the earnings of 
the AFN arising from the Intercompany sale 
should not be reduced by any amount of un¬ 
realized profit in Inventory that is eliminated 
in the consolidation of net income of the 
AFN and DI. However, if the AFN sells mer¬ 
chandise to another AFN for resale on such 
terms that the extension of credit In con¬ 
nection with the intercompany sale does 
not Involve a transfer of capital pursuant 
to 1508(b). the earnings of the first AFN 
arising from the sale of merchandise to an¬ 
other AFN should be reduced by any amount 
^realized profit in inventory that is elim¬ 
inated In consolidating net income of the 
AFNs and DI for presentation in reports to 
shareholders. 


Exchange gain or loss arising from the 
translation of foreign currency financial 
statements tnto VJS. dollars ; Unrealized ex¬ 
change gain or loss ^arising upon translation 
Into U.S. dollars of assets, liabilities, and 
earnings of an AFN expressed in foreign cur¬ 
rency should be Included in computing AFN 
earnings if such gain or loss is recognised by 
the DI In preparing financial reports for 
presentation to stockholders. Unrealized ex¬ 
change gain or loss should n*>v be Included 
in AFN earnings when recognition of such 
gain or loss Is deferred by the DI through 
the creation of a reserve. If the DI defers 
translation looses under accounting princi¬ 
ples generally accepted in the United 8tatea 
and consistently applied, such losses shall 
be recognized as a factor in computing AFN 
earnings as the deferred amounts are amor¬ 
tized in future periods. 

Dividends: Dividends received by an Incor¬ 
porated AFN from another incorporated AFN, 
whether in the same or another scheduled 
area, should not be Included In calculating 
earnings of the recipient AFN. (See f 306(c).) 

Profit interest fa unincorporated AFN of 
the DI: If an Incorporated AFN has an inter¬ 
est in a partnership or business venture In 
another scheduled area that la a separate un¬ 
incorporated AFN under I 304. the incorpo¬ 
rate AFN's share in any profits of the unin¬ 
corporated AFN should not be included in 
calculating earnings of the incorporated 
AFN. whether or not any such profits are 
actually remitted. (See f 306 (c) and (d) 

CD.) 

Interests fn United States: If an incorpo¬ 
rated AFN has an Interest In a VS. corpora¬ 
tion. partnership, or business venture that 
would be a separate AFN of the DI If such 
U8. enterprise were a foreign national, 
neither dividends received from such corpo¬ 
ration nor the share In profits of such part¬ 
nership or business venture (whether or not 
any such profits are actually remitted) 
should be Included In calculating earnings of 
the incorporated AFN. 

Foreign taxes: Earnings of incorporated 
AFNs should be computed net of foreign 
taxes on Income or net worth. Foreign with¬ 
holding taxes on dividends paid or branch 
profits distributed should not. however, be 
deducted except for withholding taxes on 
dividends received by an incorporated AFN 
from AFNs In the same scheduled area. (See 
1306(c).) 

Charge for intangibles: No deduction for 
amortization of any like charge against earn¬ 
ings should be made with respect to an In¬ 
tangible owned by an AFN. if transfer of the 
Intangible by the DI to the AFN was made on 
or after January 1, 1966. and was not con¬ 
sidered a transfer of capital by virtue of 
1312(0(11). 

Blocked earnings: Earnings that aro 
•'blocked" because of exchange controls or 
other like restrictions imposed by the gov- 
ermaant of a foreign country should never¬ 
theless be included In earnings. Under cer¬ 
tain conditions, OFDI may grant appropriate 
relief (pursuant to 1801) In these circum¬ 
stances. 

Reserve requirements: No deductions from 
earnings should be made because of reserves 
for reinvestment, asset revaluation, or legal 
reserve requirements, whether or not locally 
required, if they would not be proper charges 
to Income under generally accepted VS. ac¬ 
counting principles consistently applied. 

Extraordinary gains and losses; Extraordi¬ 
nary gains and losses of an incorporated AFN 
(including gains or losses resulting from liq¬ 
uidation sales by the AFN or sales by the 
AFN of interests In other AFNs). casualty 
insurance proceeds to the extent that they 
exceed the value of the assets lost or dam¬ 
aged and proceeds of business interruption 
Insurance should generally be Included In 


earnings. However, gains or losses realized 
by a DI resulting from sale of an Interest in 
an AFN are not included In reinvested earn¬ 
ings under I 306(b) In any scheduled ares; 
rather, the transfer of funds or other prop¬ 
erty to the DI in exchange for the equity in¬ 
terest in an AFN constitutes a transfer of 
capttal to the DI under 1312(b)(6). (Sec 
If B312-15(lv) and B312-I6.) 

The following example illustrates cal¬ 
culation of total earnings of Incorporated 
AFNs In a given scheduled area, pursu¬ 
ant to S 306(c) : 

Example 4. DI has three wholly-owned iub- 
sidltuiee in Schedule C. One subsidiary (D) 
has a branch (W) In Scheduls A and s 
branch (X) in Schedule C; W is a separate 
AFN of the DI, but X is not. (See I 304(a)). 
Another subsidiary (E) has a wholly-owned 
subsidiary (Y) in Schedule D and another 
wholly-owned subsidiary (Z) In Schedule C 
The third subsidiary (F) has no branches or 
subsidiaries. 

The following occurs during 19C9: D gams 
$1,700,000, $200,000 of which is attributable 
to earnings of W and $500,000 to earnings of 
X. Y earns $500,000 and pays a dividend of 
$300,000 to E. Z earns $200,000 and pays a 
dividend of $100,000 to E. E earn* $2,400,000, 
including the dividends from Y and Z F in¬ 
curs a loea of $400,000. 

Under f 306(c). total earnings of DI a s in¬ 
corporated Schedulo C AFNs (D. E, and Ft 
are $3,300,000, computed as follows (000 
omitted): 

Earnings of D under 1306(e) (Ws 
earnings of $200 are excluded, 
since W la in another scheduled 
area. X s earnings of $800 are not 
excluded, because X Is not a sepa¬ 
rate AFN) __ $1,500 

Earnings of E under K 306(e) (Divi¬ 
dends of $300 from Y and $100 

Prom Z are excluded) _ ...._ 2.000 

Earnings of Z under 1306(C) 
(Dividend of $100 to E la not 

deducted) __ 200 

Loss of . (400) 


Total earnings __ 3.300 

(11) DI's share of total earnings. A DI’s 
share In the total earnings (or losses) 
of incorporated AFNs In a given sched¬ 
uled area is the sum of the DI's percent¬ 
age interest In total earnings (or losses) 
of each such AFN In that scheduled 
area. Note that while a person’s benefi¬ 
cial ownership of voting stock determines 
such person's ownership interest in a 
foreign corporation, it may not determine 
that person's share in earnings of the 
corporation. A DI's share in earnings 
attributable to fixed dividend nonvoting 
preferred stock (or other nonvotim: 
stock) should be added to such person s 
share in earnings attributable to voting 
stock in determining the DI's share of 
total earnings. 

Example 5. DI has three Incorporated AFN* 
In Schedule C (companies D. E, and F). PI 
owns 50 percent of tho stock of D. 60 per¬ 
cent of the stock of E and 80 percent of the 
stock of F. D has a branch (W) in Schedule 
A and a branch (X) in Schedule C; W Is s 
separate AFN of DI. but X is not (See 
1304(a) (1) (ill).) Ehasa wholly owned sub- 
sldiary (Y) in Schedule B and another 
wholly owned subsidiary (Z) in Schedule C. 

The following occurs during 1969: D earn* 
$1,700,000, $200,000 of which is attributable 
to earnings of W and $ 600,000 to earnings 
of X. Y earns $800,000 and pays a dividend 
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of 0300.000 to E. Z earns #200.000. a portion 
of which U attributable to sale of mer¬ 
chandise to D. and peya a dividend of 
$1 oo.000 to B. E earns #2.400.000 including 
the dividends from T and 2. F incun a loss 
of MOO.OOO. 

DI's share in the total earning* of incorpo¬ 
rated Schedule O AFNs U #1.760.000 com¬ 
puted aa follow*, pursuant to I 300(c) (see 
table in Example 4 for treatment of earning* 
of the AFNs* branches or subsidiaries): 

AFN earning i DVs share 

(000 omitted) (000 omitted) 

Earning* of D (#1.500 x 50%)- #750 

Earning* Of E (#2,000X60%)-1.200 

Earning* of Z (#200X60%)- 120 

l/i** of F (#400 X 30%).. (320) 


DI's share of total earning*... 1.760 

It should be stressed that in Examples 
4 and 5 above, only earning# of DI’s 
Schedule C incorporated AFNs were the 
subject of consideration. Y’s earnings 
would be included in the calculation of 
reinvested earnings for DI’s Schedule B 
incorporated AFNs under 3 306(b), and 
trie profits of W would be included in 
DI’s net transfer of capital to unincorpo¬ 
rated AFNs in Schedule A under 3 313 

Total earnings should always be care¬ 
fully distinguished from reinvested 
earnings and from earnings of unincor¬ 
porated AFNs. 

(Ui) Reinvested earnings .—After 
computing total earnings of incorpo¬ 
rated AFNs and DI’s share thereof, the 
next step in calculating direct invest¬ 
ment is to find the DI’s share of rein¬ 
vested earnings. Tl*e method of deter¬ 
mining reinvested earnings of incorpo¬ 
rated AFNs in any scheduled area during 
a year is set forth in 3 306(b). The DI’s 
shore of reinvested earnings in a sched¬ 
uled area will generally equal the DI’s 
share of total earnings of such AFNs 
for the year, less all dividends paid dur¬ 
ing the year by the AFNs to the DI and 
to AFNs in other scheduled areas, plus 
dividends received from incorporated 
AFNs in other scheduled areas and prof¬ 
its remitted from unincorporated AFNs 
in other scheduled areas. 

Under 3 306(d)(1), profits of an un¬ 
incorporated AFN during the year are 
deemed to have been remitted to the ex¬ 
tent that profits exceed the net increase 
in the net assets of such AFN during 
the year; if there lias been no change, 
or a decrease, in such net assets during 
the year, all profits for such year are 
deemed to have been remitted.-Divldends 
paid by incorporated AFNs to the DI or 
other AFNs are reported before deduction 
of foreign dividend withholding taxes; 
dividends and other profit distributions 
received by AFNs from AFNs in other 
scheduled areas are reported after de¬ 
duction of foreign dividend withholding 
taxes. 

For purposes of the regulations, divi¬ 
dends Include all cash dividends, whether 
paid out of current or accumulated 
earnings. Stock dividends or dividends 


in kind do not qualify as dividends 
under the regulations. (See 3 306(d) (2).) 
Distributions in complete or partial 
liquidation will qualify as dividends, but 
only to the extent the corporation being 
liquidated has current or accumulated 
earnings properly allocable to the dis¬ 
tributions. Payments to a DI of amounts 
previously taxed under the provisions of 
33 551 through 558 and 051 through 981 
of the Internal Revenue Code (1954 > will 
qualify as dividends. 

Dividends paid by one AFN to an¬ 
other AFN in the same scheduled area 
do not enter into any of Ui© calculations 
required by 5 306. They are not included 
in determining earnings of the recipient 
AFN. they are not deducted in calculat¬ 
ing total dividends paid by the recipient 
AFN. and they are not Included as divi¬ 
dends in calculating total dividends paid 
by the paying AFN. However, any for¬ 
eign withholding taxes Imposed on the 
payment of such dividends should be 
deducted in calculating total earnings of 
incorporated AFNs in the scheduled area 
involved. For example. DI has a wholly 
owned subsidiary (X) In Schedule C. that 
in turn has a wholly owned subsidiary 
(Y) In Schedule C. X and Y each earn 
$100,000. Y pays a $50,000 dividend to X 
on which there is imposed a #15,000 for¬ 
eign withholding tax, and X pays a 
#50.000 dividend to DI on which there 
is also imposed a foreign withholding 
tax of $10,000. Total earnings of DI’s 
Schedule C Incorporated AFNs are $185.- 
000 (i.e^ $200,000 minus the $15,000 tax 
on dividend from Y to X) and DI’s 
share in reinvested earnings of all such 
AFNs is $135,000 (i.e., $185,000 minus 
the $50,000 dividend (excluding the 
$10,000 lax paid by X to DI>. 

A dividend will generally be considered 
as having been paid or received when 
it first becomes payable on demand. This 
will ordinarily coincide with the dividend 
payment date, but in some cases it may 
coincide with the declaration date. Note 
that a dividend declared but not paid 
by an AFN when due is treated as having 
been paid (thus reducing the DI’s shore 
in reinvested earnings of the AFN) and 
then loaned back to live AFN (resulting 
in a transfer of capital by the DI to 
the AFN); subsequent payment of the 
amount due by the AFN will then be 
treated as a transfer of capital by the 
AFN to the DL The same attribution of 
transfers of capital is applicable to divi¬ 
dends declared by an AFN that are not 
paid when due to AFNs In another 
scheduled area. 

It should be noted that a DI may 
elect, on its original Base Period Report 
(Form FDI-101), to treat dividends re¬ 
ceived from AFNs within 60 days after 
the end of any compliance year as having 
been paid during such year; such elec¬ 
tion. if made, must also bo reflected in 
the calculation of direct investment dur¬ 
ing the base period years, and cannot 
be changed without permission of 
OPDI. 


The following formula may be helpful 
In applying the 8 306(b) definition of re¬ 
invested earnings: 

RE -TE-1 (DP i dp) - (dr-f-pr) 1 

RE = DI's shore of reinvested earning* of 
all incorporated AFN* In a scheduled 
area. 

TE — DI's share of total earning® of all 
Incorporated AFN* In the scheduled 
area. 

DP=Dlvldends declared by AFNs In the 
scheduled area that are paid or pay¬ 
able to DI. 

dp — DI*s share of dividends declared by 
AFNs In the scheduled area that 
are paid or payable to AFNs In other 
area*. 

dr-DI’s share of dividends that are paid 
or payable to AFN* In the sched¬ 
uled area by AFNs In other area*. 

pr — DI * share of profits remitted to AFN* 
in the scheduled area from unin¬ 
corporated AFNs in other area*. 

Example 6. DI has two wholly owned and 
two 60-percent-owned subsidiaries In Sched¬ 
ule C. One wholly owned subsidiary (D) has 
a branch (V) In Schedule A The second 
wholly owned subsidiary (E) has a 50-per¬ 
cent-owned subsidiary (W) in Schedule A. 
One 00-percent-owned subsidiary (F) has a 
branch (X) In Schedule A The branches V 
and X In Schedule A are separate AFNs 8ee 
1304(a) (1)(1U). The other 60-percent- 
owned subsidiary (G) has a whoUy owned 
subsidiary <Z) In Schedule A; DI also has 
a wholly owned subsidiary (H) in Schedule 
A 

In 1W9 D earns #800.000 and pay* a divi¬ 
dend of #500.000 to DI. Of D’s earnings, 
I COO .000 is attributable to profit* of V. which 
had an Increase In net asset* of #100,000. E 
earns #500,000 and pay* no dividends to DL 
Of E*s earnings. #200,000 Is attributable to a 
dividend received from W. which itself earn* 
#600.000. F earns #1 million and pays a divi¬ 
dend of #200.000 to DL Of P's earnings. #200.- 
000 is attributable to profits of X. which had 
no change In Us net asset*. O earns #2 mil¬ 
lion and pays a dividend of #600.000 to DL 
Of O'* earnings, #400,000 is attributable to a 
dividend received from Z. which Itself earns 
#900.000. H earns #1.600.000 and pays a divi¬ 
dend of #1 million to DL Reinvested earn¬ 
ings of DI’s Incorporated AFNs arc computed 
aa follows: 

Schcdulo C reinvested earnings (R8|: 

DI’s share in the total reinvested earnings 
of Its Incorporated Schedule C AFNs (D. E. 
F. and O) U #1,800,000 computed as fallows 
(000 omitted): 


Tot at earnings (TE): 

DI's share of earnings of D; #800 less 

profits of V (#300)_ #500 

DI’s share of earnings of E: #500 leas 
dividend received from W (#200).. 300 

DI’s share of earnings of P: #600 less 

profits of X (#200x60^). 480 

DI’s share of earlUngs of O: #1.200 
leas dividend received from Z 
(#400 x 60%) . 960 


DI’s share of total earning*_2. 240 

Dividends paid to DI (DPI: 

By D- 500 

By E- 0 

By F - 200 

By O.. 500 

Total -1.200 
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Dividends paid to AFNs In other areas 

ItfPl. 0 

Dividends received and profits remit¬ 
ted |dr-f prj: 

DI's share of profits deemed remit¬ 
ted by V to D under 1306(d)(1): 
Earnings ($300) lees net Increase 

in assets ($100). 300 

DI's share of dividends received by 

K from W.—. 200 

Dr* share of profits deemed remit¬ 
ted by X to F under I 306(d)(1) 

($200X60%) —. 120 

DI's share of dividend received by O 

from Z ($400X60%).- 240 


DI's share of all dividends received 

and proflu remitted- 760 

Applying the formula RE=TE— ((DP 
+dp)-(dr+pr) J: 

RE= $2,240 l $1,200 —$760) r= $1,800 

Schedule A reinvested earnings (RE|: 

DI's share in the total reinvested earnings 
of its Incorporated Schedule A AFNs (H, W. 
and Z) is $900,000 computed as follows (000 
omitted): 


Total earnings JTKJ: 

DI’s share of earnings of H.. $1. 500 

DI's share of earnings of W ($600 x 

50 percent)...._ 300 

DI's share of earnings of Z ($900 x 
60 percent)_........... 540 


DI’s share of total earnings,.. 2.340 
Dividends paid to DI and DI's share of 
dividends paid to AFNs in other 
areas (DP ) dpi: 


Dividends paid by H to DI- 1.000 

DI's share of dividend paid by W to 

E.. 200 

DI's share of dividend paid by Z to 

O ($400 x 60 percent)- 240 


Total .—. 1,440 


Dividends received and proflu remit¬ 
ted (dr-fprj. 0 

Applying the formula RE TE - | (DP 
•fdp) — <dr-f pr) J: 


RE - $2,340 - ($1,440-01 =$900 

Example 7. Assume the same facts as in 
Example 6 above, except that H incurs a loss 
of $1 million and pays no dividend. DI's 
share In the total reinvested earnings of 
Schedule A AFNs is a negative $600,000. com¬ 
puted as follows (000 omitted): 


Total earnings |TE|: 

DI's share of loss of H--(1.000) 

DI's share of earnings of W- 300 

DI's share of earnings of Z- 540 


DI's share of total earnings,. (160) 
DI's share of dividends paid (dp): 

W to E-.... 200 

Z to 0. 240 


Total ... 440 

RK=TE— ((DP-f dp) — (dr + pr)) 

RE = -$160 -|(0+ $440) -01 = -$600 


§ B306-7 Deduction from positive direct 
investment: Allocated proceeds of 
long-term foreign borrowing. 

Under 9 306(e). the amount of posi¬ 
tive direct investment charged to a DI 
may be reduced by allocating available 
proceeds of long-term foreign borrow¬ 
ing (see { 324(d). Positive direct Invest¬ 
ment may also be reduced by allocating 
proceeds of long-term foreign borrowing 
that were expended in making a transfer 
of capital to another scheduled area 
prior to July 1. 1972 (see 9 203(d)(2)), 
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and by reallocating proceeds previously 
allocated to a transfer of capital or posi¬ 
tive direct investment in another sched¬ 
uled area (see 9 203(d)(3)). (Sec also 
9 B324-10.) 

An allocation to reduce 1973 positive 
direct investment must be made as of 
December 31.1973 or, alternatively. Feb¬ 
ruary 28,1974. The allocation will be sub¬ 
ject to the following conditions: 

The allocation must be reflected on the 
books and records required to be maintained 
by the DI under SI 203(b) and 601. 

The allocation and reduction of positive 
direct investment must be reported on the 
DI's Form FDI-102P covering the year In 
which the reduction Is made (1973). 

If the allocation is made as of Decem¬ 
ber 31. 1973. proceeds that were so allocated 
may not at the close of December 31. 1972 
and at all times thereafter be held, directly 
or indirectly. In the form of foreign balances 
(see 1203(a)(1)). securities of foreign na¬ 
tionals, or any other foreign property, except 
that such proceeds may at any time on or 
after July I. 1972 be expended in making 
transfers of capital to AFNs. 

If tho allocation is mode ss of February 
28. 1974. proceeds that were so allocated may 
not at the close of February 28. 1974 and at 
all times thereafter be held, directly or In¬ 
directly. in the form of foreign balances (see 
I 203(a) (1)), securities of foreign nationals, 
or any other foreign property, except that 
such proceeds msy at any time on or after 
July 1, 1972 be expended in making transfers 
of capital to AFNs without any deduction 
from net transfer of capital. 

Thus, a DI may reduce positive direct 
investment made during 1973 by allo¬ 
cating available proceeds of any long¬ 
term foreign borrowing that is outstand¬ 
ing on February 28, 1974. Such borrow¬ 
ing may be made during January or 
February 1974, or may have been made 
by the DI during 1973 or a prior year. 
The 12-month maturity test for long¬ 
term foreign borrowing will, of course, 
apply to any borrowing of which avail¬ 
able proceeds are allocated, i.e., the bor¬ 
rowing, as refinanced, must be continu¬ 
ously outstanding for at least 12 months. 

It should be noted by DIs that they 
may allocate to positive direct invest¬ 
ment made during 1973 any proceeds 
that are available for allocation on De¬ 
cember 31, 1973, notwithstanding the re¬ 
payment of the underlying long-term 
foreign borrowing during January or 
February 1974. Such repayment will in¬ 
volve a transfer of capital during 1974. 

Allocation is illustrated in the fol¬ 
lowing example: 

Example 9. In 1973 DI makes s net transfer 
of capital to Its AFNs in Schedule A In the 
amount of $4 million, and its share of rein¬ 
vested earnings of incorporated AFNs in 
Schedule A is $3 million. DI has made posi¬ 
tive direct Investment under I 306(a) of $7 
million. If DI makes a $1 million long-term 
foreign borrowing in February 1974 and does 
not hold proceeds of such borrowing In any 
form of foreign property as of February 28. 
1974 (except any amount that may have 
been expended in making a transfer of capi¬ 
tal to an AKN), DI may allocate $! million 
of such proceeds to Its 1973 positive direct 
investment in Schedule A and reduce the 
amount of such investment to $6 million. 
The allocation and reduction must be re¬ 
flected on DI's books and records and on 
Form FDI-102P for 1973. 


In addition to 9 306(c), two other pro¬ 
visions of the regulations relate to de¬ 
ductions for use of proceeds of long-term 
foreign borrowing, and a third provision, 
revoked on July 1. 1972. relates to such 
deductions in connection with expendi¬ 
tures of proceeds prior to that date. Sec¬ 
tion 203(d) (2) and (3> are analogous to 
9 306(e) insofar as they allow deduc¬ 
tions from positive direct Investment for 
allocation of proceeds. Section 203(d) (2) 
allows a DI to allocate proceeds that 
were expended in making transfers of 
capital to AFNs prior to July 1. 1972 (or 
were allocated to such transfers during 
1968) to a new scheduled area, thus ob¬ 
taining a deduction from positive direct 
investment in the new area (with a cor¬ 
responding 9 312(a) transfer of capital 
to the prior area). Section 203<d><3> 
allows a DI to reallocate to a new sched¬ 
uled area proceeds previously allocated 
under 9 306(e) wdth a corresponding’ 
9 312(a) transfer of capital to the prior 
area). 8ection 313(d) (l) was revoked on 
July 1, 1972; prior to that date, it pro¬ 
vided for mandatory deduction from net 
transfers of capital of the amount of 
proceeds actually expended in making 
transfers of capital to AFNs. 

For a more detailed analysts of long¬ 
term foreign borrowing, see 9 B324 

Section 306(e)(3) provides for the 
schedular apportionment of deductions 
for allocations of borrowings to positive 
direct investment calculated on a world¬ 
wide basis under 9 503 or calculated on a 
combined schedular basis under 9 507 (as 
in effect during 1970, 1971 and 1972 > as 
to Schedules B and C. Section 306<e><3« 
is applicable only if the DI elects a 
schedular allowable and in the same year 
incurs a repayment charge or make? a 
reallocation with respect to a borrowing 
previously allocated to worldwide or 
combined schedular investment under 
9 503 or 9 507. For example, if the DI 
takes a l 306(e) deduction from world¬ 
wide positive direct investment under 
9 503 and then repays the borrowing in 
a year in which 9 504 is elected, the re¬ 
payment charge to each scheduled area 
for purposes of 9 312(a) (7) is established 
by 9 306(e) (3). Similar treatment is pro¬ 
vided for borrowings that were allocated 
to combined Schedules B/C under 9 507 
and are subsequently repaid in a year 
of electing 9 504. Schedular apportion¬ 
ment of an aggregate deduction must 
also be made under I 306(e) (3) if the DI 
Intends subsequently to reallocate be¬ 
tween scheduled areas. 

The rule of 9 306(e) (3> does not apply 
to a deduction under 9 313(d)(1). which 
is recognized in the scheduled area 
where the transfer of capital was made 
with available proceeds. 

(i) Recalculation of ivorldwide posi¬ 
tive direct investment under 9 503 and 
combined Schedules B/C positive direct 
investment under 9 507.—Section 306(0 
<3) deems a 9 306(e) deduction to have 
been made in proportion to the amount 
of positive direct investment in each 
scheduled area (negative direct invest¬ 
ment being treated as zero for this pur¬ 
pose). DI should, therefore, recalculate 
direct investment for each schedule. 


FEDERAL REGISTER, VOL. 38, NO. 179—MONDAY, SEPTEMBER 17, 1973 




























RULES AND REGULATIONS 


25923 


taking Into account all Interschedul&r 
transfers <1 505), dividends and profit 
remittances. Treatment of aggregate 
annual losses (former I 503(b)) In recal¬ 
culating 1069 direct investment by sched¬ 
uled area is discussed below in para¬ 
graph (ill) of this section. 

Example 9. DI elected 1603 for 1060 and 
mod* pooltlvo direct Investment worldwide 
of $2 mUllon. To comply with the regula¬ 
tions, DI made a long-term foreign borrow¬ 
ing of $1 million and allocated the proceeds 
to positive direct Investment, under | 306 
<•)(!). 

Assume that DI recalculates 1969 direct In¬ 
vestment by scheduled area as follows (9000 

omitted): 



Scheduled area 


A 

B C 

Direct Invt+tmiMit. 

1,000 

(509) 1.500 

I’tcporttonalft amount.. 

40% 

0% §9% 


DI‘s deduction under 1306(e) (1) is 
deemed by 1 306(e)(8) to have been made 
a* follows: Schedule A—$400,000 ($1,000,- 
000X40%): Schedule B —0; and Schedule 
C 4600,000 ($1,000,000 X 60%). 

Complete or partial repayment of the bor¬ 
rowing will be charged under 1312(a)(7) 
to each scheduled area In the same propor¬ 
tions (Schedule A—40%; Schedule B—0%; 
and Schedule C—60%). The DI may also 
relocate to other scheduled areas on the 
baais of the amounts apportioned to each 
area under f 306(e) (3). 

rj eampU 10. Same facts as In Example 9. 
For 1070 DI elects | 607 and makes positive 
direct investment of $1,200,000 In Schedules 
B C consisting of $480,000 (40%) In Sched¬ 
ule B and $720,000 (60%) In Schedule C. 
1)1 reallocates under 1203(d)(3) to Sched¬ 
ules B C $200,000 of the $400,000 deemed al¬ 
lotted to Schedule A In 1969. The realloca¬ 
tion to combined positive direct investment 
In Schedules B/C under 1 203(d)(8) is 
deemed by 1306(e)(3) to have been made 
a* follows: Schedule B (40%)—$60,000; and 
Schedule C (60%)—$ 120 , 000 . 

In 1971 DI elects I 604 and repays the bor¬ 
rowing in full. For purposes of 1312(a)(7), 
deductions In each area are as follows: 
Schedule A—$200,000 ($400,000 deemed al¬ 
located In 1969 lees $200,000 reallocated In 
1970); Schedule B—$80,000 ($80,000 deemed 
allocated in 1970): and Schedule C—$720.- 
0G0 ($600,000 deemed allocated in 1969 plus 
1120.000 deemed allocated In 1970). Trana- 
trn of capital under f 312(a)(7) on account 
of the repayment will be charged to each 
area In the same amounts. 

(Ill Relation to J 313(d) (i) deduc¬ 
tions ,—if the DI expended proceeds 
of the borrowing In making a transfer 
of capital prior to July 1. 1972, the 
» 313(d)(1) deduction will be recognized 
in the scheduled area where the trans¬ 
fer of capital was made. In addition to 
deductions deemed made in such area 
by 1 306(e)(3), as illustrated by the 
following example: 

Example If. DI elected I 503 in 1969. Dur¬ 
ing 1969. DI borrowed $1,500,000 and ex¬ 
panded $500,000 in making transfers of capi¬ 
tal to Schedule A. taking a deduction thcro- 
for under 1313(d)(1). DI also transferred 
$500,000 each to Schedules A and B and 
$1 million to Schedule C. To comply with 
the regulations, DI allocated the $1 million 
of remaining available proceeds to worldwide 
P°*IUve direct Investment, taking a deduc¬ 
tion under | 806(e) (i). DI* total deductions 


for purposes of f 312(a) (7) are: Schedule A— 
$750,000; Schedule B— $250,000, and Sched¬ 
ule C—$500,000. computed as follows ($000 
omitted): 

SrhaduWd VM 


transferred $1 million to Schedule B. where 
IU AFNa had losses of $1 mUllon. No divi¬ 
dends were paid. DI had aggregate annual 
losses of $600,000 end positive dtrect invest¬ 
ment worldwide under 1603 of $1,600,000. 
calculated as follows ($000 omitted): 


Scheduled arm 


(c) FcalUradUscUnvaatQMot under 

I 30000.. 

(d) I 300(a)(1) deduction. 

(S) i 305(e)(1) deduction apportion¬ 
ed under 1305(e)(3) on oasis of 
Hne («)...... 

(f) Total deductions (Lines (b) and 

M ....~ 


1.000 

&00 

500 

0 

i,a» 

0 


A 

B 

World* 

wide 

600 

500 

1.000 

RrJnvmtrd corning*.. 

N«* transfer of capita]. 

PoslUve direct invr»ixn«it on- 

Add Lek aggregate annual 
loans.. 

800 

0.900) 

(600) 


(*) 

*•*— 

000 

1.000 

1.000 

0 

1.600 

LOGO 

250 

250 

500 



500 

750 

SO 

600 

Positive direct Investment an- 
d-r | 503. 



1.000 


»1,000 worldwide 

Complete or partial repayment of the bor¬ 
rowing In a subsequent year will be charged 
as follows if i 504 is elected: Schedule A — 
60 percent; Schedule B—16% percent; and 
Schedule C—33% percent. If | 507 Is elected, 
the apportionment of the transfer of capital 
would be: Schedule A—60 percent; Sched¬ 
ules B and C, 60 percent. 

Note, however, that If the $500,000 deduc¬ 
tion taken under 1313(d)(1) had been on 
account of a separate borrowing, repayments 
of that borrowing would bo charged in full to 
Schedule A; and repayments of the borrow¬ 
ing allocated under 1306(e) would be 
charged only on the baais of the | 306(e) de¬ 
ductions os shown on line (s) of the above 
table (l.e.. Schedule A—26 percent; Sched¬ 
ule B—25 percent; and Schedule C—60 per¬ 
cent). An allocation under 1203(d)(2) 
would be made on the basis of the amount 
shown on line (b) of the table and reallo¬ 
cations under 1203(d) (2) or (3) on the 
basis of Una (•). 

(IU) Treatment of aggregate annual 
losses in recalculating 1969 direct invest¬ 
ment under f 503 by scheduled area.— 
Section 503(b) in effect for 1969 required 
DIs to disregard aggregate annual losses 
in calculating worldwide direct invest¬ 
ment under the $1 million minimum 
allowable; l.e., the amount of such losses 
was to be added back to aggregate direct 
Investment for all scheduled areas calcu¬ 
lated In accordance with 1306. See 
IB503-3CU). In recalculating 1969 posi¬ 
tive direct Investment for purposes of 
1306(e)(3), the effect of the S 503(b) 
adjustment must be apportioned for each 
scheduled area. If a DI had aggregate 
annual losses for purposes of 5 503(b) 
in 1969. direct investment should first be 
calculated for each scheduled area pur¬ 
suant to $ 306(a), taking all losses into 
account. Then the DI should add to di¬ 
rect investment in each scheduled area 
In which annual earnings (5 504(b) (4)) 
were negative such scheduled area* 
share of aggregate annual losses, to be 
determined by multiplying aggregate an¬ 
nual losses by a fraction, the numerator 
of which Is such area’s negative annual 
earnings under 5 504(b)(4) and the 
denominator of which is the sum of 
negative annual earnings for all areas 
where annual earnings were negative. 
See line (d) of the table in Example 13 
below. 

Example 12. DI elected | 603 for 1969. DI 
had only Incorporated AFNa in Schedules A 
and B. DI transferred $500,000 to Schedule 
A. where Ita AFNa earned $600,000; and DI 


For purposes of the scheduler recomputa¬ 
tion. aggregate annual leases are added to 
direct Investment in the area where annual 
earnings were negative (Schedule B) in pro¬ 
portion to such area* share of all negative 
annual earnings (Schedule B—100%) . There¬ 
fore. DI* 1306(e)(1) deduction wUl be ap¬ 
portioned on the basis of $1 million positive 
direct Investment In Schedule A and $600,000 
positive direct Investment In Schedule B. 

Example 13. DI elected | 603 In 1969. DI 
had only Incorporated AFNa In Schedules A 
and B and unincorporated AFNs in Schedule 
C. DI made transfers of capital of $1 million 
to Its AFNs In Schedule A and $3 mUllon to 
Its AFNs in Schedule B DI* AFNs In Sched¬ 
ule A earned $600,000; the Schedule B AFNs 
lost $600,000. and the Schedule C AFNs lost 
$400,000 but had an increase In net assets of 
$100,000. DI* aggregate annual losses under 
I 603(b). therefore, were $500,000. There were 
no dividends or profit remittances. DI* 
worldwide positive direct investment was 
$4,600,000. 

Tho following table Illustrates the recalil¬ 
lation by scheduled area of 1969 direct in¬ 
vestment ($000 omitted): 


S ) Reinvested tamings.. 

) N*i Intmlor ©( capital. 

(e) Dined investment under | 305 

(a). 

(d> Adjustment Kir agxrmta an¬ 
nual Msecs for purposes of 1305(a) 

($>.-.-. 

(a) Dlnel Investment far purposes 
0l| 300(e)(3)...... 


Bchednlml area 


A 

B 

G 

Is 

(000)_ 

3.000 100 

1.500 

*400 

100 

6 

*>» 1 200 

1,500 

*700 

300 


1300X4100+i.ono~3ft& 

» 600X000 ♦ uooo-aoa 

A deduction made under g 306(e). then, la 
deemed apportioned to the scheduled areas 
as follows: one-third to Schedule A; three- 
fifths to Schedule B; and one-fifteenth to 
Schedule C. 


(iv> Apportionment by other meth¬ 
ods. —If a DI Is unable to recompute di¬ 
rect investment by scheduled area, the 
Office may. upon application, permit de¬ 
ductions to be apportioned on some other 
reasonable basis. 

§ B 306-8 (lairulsiton of direct invest¬ 
ment during year of acquisition or 
disposition of Interesl in an AFN. 

By operation of i 312(c)(1), acquisi¬ 
tion by a DI of a debt or equity interest 
In an AFN from a person within the 
United States acting for Its own account 
does not give rise to a transfer of capital. 
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If the acquisition Is of an equity interest 
from a DI in the AFN and the divesting 
and acquiring DIs file Form FDI-107. the 
divesting Drs direct investment in the 
AFN during the year of acquisition and 
in 1965-66 will be Imputed to the ac¬ 
quiring DI in proportion to the interest 
acquired, as will the divesting DI*s share 
in earnings or losses of the AFN prior to 
acquisition. If the acquisition is of an 
equity interest in an AFN from a person 
within the United States that was not 
a DI in the AFN (or from a DI but Form 
FDI-107 was not filed by both DIs). the 
acquiring DI <and also the divesting DI) 
must reflect a pro rata share of reinvest¬ 
ed earnings in computing direct invest¬ 
ment during the year of such transfer, 
based on the DTs share of total earnings 
multiplied by the fraction of the year 
during which the interest was held. 

If a DI disposes of an AFN < other than 
by a transaction covered by $ 312(c) (1)), 
the sale does not afreet any transfers of 
capital between the DI and the AFN 
preceding the date of disposition. Thus, 
for example, if DI makes a $1 million 
transfer of capital to an AFN in January 
and sells the AFN in October to a for¬ 
eign national for $900,000. DI would be 
charged with a $100,000 net transfer of 
capital during the year with respect to 
such AFN. 

If a DI acquires an interest in an in¬ 
corporated AFN from a foreign national 
or sells such an interest to a foreign na¬ 
tional during a year, the DI must reflect 
a pro rata share of reinvested earnings 
in computing direct investment, based on 
the DI’s share of total earnings multi¬ 
plied by the fraction of the year during 
which the interest was held. 

Example 14. DI reports on a calendar year 
basis. On April 1. 1060. DI acquires from a 
foreign national a 100 percent interest in an 
incorporated AFN that earns $200,000 for the 
entire year and pays a 150.000 dividend on 
March 1 and a $75,000 dividend on Sep¬ 
tember I. DI’s shore of total earnings Is 
$150,000 ($200.000 X\). DIs share of rein¬ 
vested earnings is $75,000 ($150.000-$75,000). 
Note that the dividend paid prior to DI's 
acquisition is not reflected in the calculation 
of DI’s reinvested earnings. 

Example IS. During 1969. DI acquires from 
a foreign national the following interests in 
an AFN: 25 percent on January 1, an addi¬ 
tional 30 percent on March 1 and an addi¬ 
tional 20 percent on September 1. The AFN 
earns $1,200,000 during i960 and pays no divi¬ 
dends. DI’s share of reinvested earnings In 
the AFN for 1969 is $680,000: 

$1.200.000X (12/12) X25% equals.. $300,000 
$1.200.000X (10/12) X30% equals.. 300.000 
$1,200.000x< 4/12) X20% equals.. 80.000 


Total . 080.000 

B312— Transfers of Capital 
§ 11312— 1 Introduction. 

Direct investment is defined in $ 306 
(a) as the sum of a DI’s net transfer of 
capital and the DI’s share of reinvested 
earnings of incorporated AFNs. Compu¬ 
tation of a DI’s net transfer of capital 
(defined In I 313) is based upon the com¬ 
putation under f 312 of all transfers of 
capital from the DI to AFNs and all 
transfers of capital from AFNs to the 
DI. Section 312 sets forth rules and defl- 


RULES AND REGULATIONS 

nltlons for determining whether a given 
transaction constitutes a transfer of 
capital. 

In general, a transfer of funds or other 
property that increases a DI’s equity or 
debt investment in an AFN (or decreases 
an AFN’s equity or debt investment in a 
DI) Is a "positive” transfer of capital, 
i.e., a transfer by the DI to the AFN. 
Conversely, a transfer of funds or other 
property that decreases a DI’s equity or 
debt investment in an AFN (or increases 
an AFN’s equity or debt investment in a 
DI» is generally a "negative” transfer of 
capital. I.e.. a transfer by the AFN to the 
DI. 

§ R312—2 Summary. 

Under $ 312, transfers of capital by a 
DI to an AFN are defined in subsection 
(a), transfers of capital by an AFN to 
a DI are defined in subsection <b>, cer¬ 
tain transactions that are not considered 
transfers of capital are described in sub¬ 
section <c). and the definition of ”dcbt 
obligation” or "debt interest” Is set forth 
in subsection (d). Generally, transac¬ 
tions occurring during base period years 
and transactions occurring after the ef¬ 
fective date of the regulations arc treated 
similarly in determining whether a 
transfer of capital has been made. 

Under 5 312(a), any transfer of funds 
or other property < without regard to the 
situs of the property) by. on behalf 
of, or for the benefit of a DI, directly 
or indirectly to, on behalf of. or for the 
benefit of an AFN, is a transfer of capital 
by the DI to the AFN. Also, any trans¬ 
action or occurrence as a result of or in 
connection with which a DI directly or 
indirectly acquires or increases a debt 
or equity interest in an AFN, or the AFN 
directly or indirectly disposes of or re¬ 
duces a debt or equity interest in the DI, 
is generally a transfer of capital by the 
DI to the AFN. 

Under 1312(b), certain enumerated 
transactions or occurrences as a result 
of or in connection with which an AFN 
directly or indirectly acquires or in¬ 
creases a debt or equity interest in a 
DI, or tiie DI directly or Indirectly 
disposes of or reduces a debt or equity 
interest in the AFN, are defined as 
transfers of capital by the AFN to the DI. 

The language of subsection (a) of 
9 312 is substantially broader than that 
of subsection <b). Also, the specific trans¬ 
actions enumerated in subsection (a) as 
transfers of capital by a DI to an AFN 
do not purport to be all-inclusive; the 
transactions listed in subsection (b). 
however, are the only transactions which 
are considered transfers of capital by an 
AFN to a DI, 

A transaction between a DI and an 
AFN involving immediate cash payment 
for goods sold or services rendered is not 
a transfer of capital. However, if a DI 
sells goods on credit or renders services 
on account to an AFN. DI has made a 
transfer of capital to the AFN, since DI’s 
debt Investment in the AFN is increased. 
Subsequent payment on account by the 
AFN Is a transfer of capital by the AFN 
to DI, since DI’s debt investment in the 
AFN is thereby decreased. (But see 


9 B312-22 for a discussion of the export 
credit exemption system.) 

Aggregate transfers of capital by a DI 
to all AFNs in a scheduled area durme 
a year, less aggregate transfers of capital 
by such AFNs to the DI during the year, 
is the "net transfer of capital” by DI to 
the scheduled area during such year 
(See 9 313.) A DI electing to be governed 
by schedular allowables under 9 504 will 
report net transfers of capital on a 
schedular basis. A DI electing to be gov¬ 
erned by the minimum allowable under 
9 503 will report net transfer of capital 
on a worldwide basis. A DI’s net transfer 
of capital may be a positive or negative 
amount; It will be a positive amount if 
the aggregate of transfers of capital by 
DI to AFNs exceeds the aggregate of 
transfers of capital by AFNs to DI. 

Particular transactions constituting 
transfers of capital during a year are 
not independently restricted under the 
regulations. A transfer of capital has 
significance only with respect to the com¬ 
putation, on an annual basis, of a DI’s 
net transfer of capital and direct 
investment. 

If proceeds of long-term foreign bor¬ 
rowing have been expended In making 
transfers of capital to AFNs prior to 
July 1. 1972, or allocated to positive di¬ 
rect investment, repayment of the bor¬ 
rowing will be a transfer of capital by 
the DI (see 9 312(a) (7) >. Positive direct 
investment attributable to such a trans¬ 
fer of capital may be authorized by 
9 1002, with the effect set forth in 9 1003. 
provided the certification requirement 
of 9 1002 have been met. 

Since positive direct investment In 
Canada is generally authorized without 
limitation as to amount (see 9 1102>. 
transfers of capital by a DI to Canadian 
AFNs may be made in unlimited 
amounts without contravening the regu¬ 
lations. However, a transfer of funds or 
other property by a Canadian AFN to a 
non-Canadian AFN of the DI will, under 
certain circumstances, be treated as a 
transfer of capital by the Canadian AFN 
to the DI, and as a further transfer of 
capital by the DI to the non-Canadum 
AFN. (See 9 505.) Furthermore, If an 
interest is acquired in a Canadian AFN 
from another AFN. the transfer of capi¬ 
tal is deemed to have been made by a 
DI to the latter AFN; and If a DI 
acquires a Canadian AFN from any for¬ 
eign national (other than another AFN •, 
an appropriate portion of the transfer 
of capital by DI will be allocated among 
any non-Canadian second-tier AFNs 
owned by the Canadian AFN. 

The net transfer of capital by a DI 
to unincorporated AFNs in any sched¬ 
uled area during any period generally is 
computed in the manner set forth in 
9 313(b). 

Transfers of funds or other property 
between AFNs of a DI are governed by 
9 505. In general, a transfer by one AFN 
to another AFN Is treated as a transfer 
of capital by the transferor AFN to the 
DI, and a further transfer of capital in 
the same amount by the DI to the trans¬ 
feree AFN. provided that (a) at least 
one of the AFNs is an affiliate of the 
DI <i.e., the DI owns, alone or with other 
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affiliates, a greater than SO percent direct 
interest In the AFN > and (b) the trans¬ 
fer of funds or other property would bo 
a transfer of capital under $ 312(a) if 
actually made by the DI. (See f 505(a).) 
Extension of a trade credit for less than 
1 year by one AFN to another AFN In 
the ordinary course of business normally 
will not Involve a transfer of capital, 
provided neither AFN is Canadian. 
See S3 505(b) and 1103(c).) 

§ B312—3 Valuation of Irantfcr* of cap¬ 
ital. 

The amount of transfer of capital is 
ordinarily determined in accordance 
with generally accepted U.8. accounting 
principles consistently applied by the DI 
in financial reports to stockholders. In no 
event, however, will the amount be less 
than the value of the transferred prop¬ 
erty at the time of the transfer as shown 
on the books and records of the trans¬ 
feror for financial reporting purposes. 
Thus, for example, if a transfer involves 
an export credit sale by a DI to an AFN, 
the amount of the transfer will ordi¬ 
narily be the intercompany billing price. 
If transfers of property are valued by a 
DI at amounts that differ materially 
from the intercompany billing price or 
the export declaration value of the prop¬ 
erty (if applicable), the DI’s annual re¬ 
port including the transfers should 
contain a note to such effect and an 
appropriate explanation of the basis 
therefor. 

A transfer of capital arising from re¬ 
payment of a foreign curency loan from 
a DI to an AFN or from an AFN to a DI 
must be reported In U.S. dollars at the 
rate of exchange prevailing at the time 
o.' repayment, regardless of intervening 
devaluation or revaluation of the foreign 
currency. Likewise, a transfer of capital 
arising from repayment by the DI of an 
APN’s foreign currency borrowing pur¬ 
suant to the DI’s guarantee thereof, or 
a transfer of funds by the DI to the AFN 
to enable the latter to repay a foreign 
currency borrowing, will be reported in 
U S. dollars at the rate of exchange pre¬ 
siding at the time of repayment. On 
the other hand, a transfer of capital 
arLsing from repayment by a DI of its 
own foreign curency long-term foreign 
borrowing will be charged at the dollar 
equivalent on the date of the borrowing 
regardless of intervening devaluation or 
revaluation of the foreign currency. The 
effect of currency revaluation or devalu¬ 
ation on proceeds of long-term foreign 
borrowing is discussed in 3 B324-13. 

§11312—1 Acquisition of intrrrM in an 
AFN. 

Acquisition of an equity or profit in¬ 
terest in a foreign corporation, partner¬ 
ship or business venture (defined in 
5 304 > by a person within the United 
States (defined in 4 322 > will Involve a 
«°* Cft Pttal by such person under 
1312(a)(1), or will be included in the 
calculation of the net transfer of capital 
unincorporated AFNs under * 313(b), 

The person from whom the acquisition U 
mod* is a foreign national (defined in I 302), 


Including the foreign corporation, partner¬ 
ship. or business venture In which the Inter¬ 
est is acquired; and 

The person making the acquisition Is at 
the time of the acquisition, a DI in the for¬ 
eign corporation, partnership, or business 
venture, under 11305, 005(b)(1) (members 
of an associated group treated as separate 
DIsi or 005(b)(3) (owners of a DI electing 
to be treated themselves as DIs), or becomes 
a DI as a result of or In connection with 
the acquisition. 

If the acquisition is from a person 
within the United States acting for its 
own account, no transfer of capital is in¬ 
volved (§ 312(c) (1)). ALso. a specific au¬ 
thorization may be granted, under cer¬ 
tain conditions, for positive direct in¬ 
vestment attributable to creation of a 
DI-AFN relationship by acquisition of a 
foreign corporation's assets in exchange 
for property (e.g.. stock) of the new DI. 
where the foreign corporation is to be 
liquidated in a related transaction by 
distribution of the property received 
(eg., stock of the DI purchasing the as¬ 
sets) to persons within the United 
States. 

If acquisition of an equity interest 
involves a transfer of capital by the DI, 
the transfer of capital will generally be 
deemed to have been made to the AFN 
in which the interest Is acquired. There 
are, however, two exceptions to this rule. 
First, if the interest Is acquired from an¬ 
other AFN of the DI. tiie transfer of 
capital will be deemed to have been made 
to the selling AFN. Second. If (a) the In¬ 
terest Is acquired from an unaffiliated 
foreign national after December 31, 1967. 
<b» the AFN In which the Interest is ac¬ 
quired first becomes an AFN as a result 
of the acquisition, and (c) such AFN 
has Interests In other foreign corpora¬ 
tions, partnerships or business ventures 
that become separate AFNs of the DI as 
a result of the acquisition, the transfer of 
capita) will be allocated among the sep¬ 
arate AFNs in a manner reasonably re¬ 
flecting the respective values of each di¬ 
rect and indirect interest acquired. As 
a general rule, on allocation based 
on the respective net asset values of the 
foreign corporations, partnerships, and 
business ventures Involved will be ac¬ 
ceptable. In calculating such respective 
net asset values, there should be ex¬ 
cluded from liabilities all equity interests 
in and debt obligations of each AFN that 
are held by other AFNs of the DI, and 
there should be excluded from assets all 
equity interests in and debt obligations 
of other AFNs of the DI that are held 
by each AFN. 

Example l. On June 1, 1060. a U8. citizen 
and resident (X), who owns no voting stock 
in a foreign corporation, purchases 10 per¬ 
cent of the outstanding voting stock of a 
French corporation (C) from a c It been and 
resident of the United Kingdom for 01 mil¬ 
lion cash. C has no subsidiaries or branches 
In Schedule A or B that would constitute 
separate AFNs under | 304. 

(a) Under the facts as presented. X has 
mode a 91 million transfer of capital to C 
under 1312(a)(1). 

(b) If X had purchased only 9 percent 
of the voting stock of C, no transfer of cap¬ 
ital would be Involved unless or until (l) 
additional stock acquisitions give rise to a 


DI-AFN relationship or (11) OFDI determines 
that such relationship does. In foot, exist. 
(See If 305. 313(d) (2); see also I 304(b) (4) .) 

(c) If X purchased only 9 percent of the 
voting stock of C. but X was a member of an 
adulated, associated, or family group, and an¬ 
other member or members of the group 
owned or acquired an additional l percent 
or more of the voting stock of C. X‘s acqui¬ 
sition would have involved a transfer of 
capital. (See ff 903 905.) 

(d) If X had purchased only 9 percent of 
the voting stock of C. but X acquired an ad¬ 
ditional 1 percent or more of the voting stock 
of C between June 2. 1969. and May 31. 1970. 
X*s net transfer of capital to Schedule C In 
1909 or 1970 (depending on when the addi¬ 
tional stock was acquired) would be In¬ 
creased by the 91 million expended In pur¬ 
chasing the 9-percent Interest on June 1. 
1969. (See 1313(d)(2).) 

(e) If X had purchased 10 percent of C*s 
outstanding preferred stock that has no vot¬ 
ing rights (other than contingent voting 
rights not presently exercisable j , Instead of 
10 percent of the voting stock. X would not 
have made a transfer of capital to C. (See 
1 304(b) (2) (l).) 

(f) If X purchased 10 percent of the vot¬ 
ing stock of C and subsequently purchased 
non voting preferred stock of C for 91 mil¬ 
lion. purchase of the preferred stock would 
involve a 91 million transfer of capital to C. 
(See 1312(a)(1).) 

(g) If X purchased nonvoting preferred 
stock of C for 91 mlUlon and subsequently, 
within a 12-month period, purchased 10 per¬ 
cent of the voting stock of O, X’s net trans¬ 
fer of capital to Schedule C during the year 
when the voting stock was acquired would be 
Increased by the 91 million expended In pur¬ 
chasing the preferred stock. (See 1313(d) 
( 2 ).) 

(b) If X had purchased C's voting stock 
from Its Panamanian AFN (P). instead of 
from the nonAmilated United Kingdom resi¬ 
dent. the purchase would involve a transfer 
of capital to P, since acquisition of an equity 
interest In an AFN from another AFN of the 
acquiring DI Is treated as a transfer of capital 
to the selling AFN. 

(I) If C had a wholly-owned subsidiary In 
the United Kingdom (B) with net asset* of 
9600.000. and a branch In Brazil (A) with net 
assets of 9400,000 (calculated In accordance 
with I 913(b)), and C itself had net assets of 
91 million (exclusive of debt and equity In¬ 
terest* In B and A). X’s purchase of 10 per¬ 
cent of C’s voting stock from the United 
Kingdom resident for 91 mlUlon would in¬ 
volve a transfer of capital required to be al¬ 
located among A. B. and C. The 91 million 
transfer of capttal made by X might be al¬ 
located 9500.000 to C (lo., 50 percent of 91 
million). 9300.000 to B (I.#.. 30 percent of 91 
million), and 9200.000 to A (1*.. 20 percent 
of 91 million), or might be allocated among 
C. B. and A In any other manner fairly re¬ 
flecting the Interests acquired In C, B. and A. 

(J) If C had a wholly-owned subsidiary in 
the United Kingdom (B) with net assets of 
9600.000. and a branch In Brazil (A) with net 
assets of 9400.000. and C Itself had net asset* 
of 9! million (exclusive of Its interests In A 
and B), X’s purchase of 10 percent of Cs vot¬ 
ing stock from a Panamanian AFN (P) for 
91 million would Involve a 91 million trans¬ 
fer of capital to P, since no allocation among 
AFNs Is mado when the acquisition Is from 
another AFN of the acquiring DI. 

(k) If X had Inherited 10 percent of the 
outstanding voting stock of C or had re¬ 
ceived the stock as an inter vlvoe gift from 
a relative residing in the United Kingdom. 
X would not have made a transfer of capital, 
since he would not have transferred funds or 
other property tn connection with the ocqui- 
sion of the equity Interest in C. 
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<1) If X. aftmr acquiring 10 percent of the 
outstanding voting stock of C, transfers 
equipment and machinery valued at 120.000 
to C In exchange for additional stock of C P 
X has made a $20,000 transfer of capital to 
C. (See 1312(a)(1).) 

(i) Equity financing ,—A DI's acquisi¬ 
tion of an AFN from an unafllliated for¬ 
eign national In exchange for stock of 
the DI involves a transfer of capital to 
the AFN In the amount of the value of 
DI‘s stock on the date of the acquisition. 
Deferral, in whole or in part, of a charge 
to DFs allowables for positive direct in¬ 
vestment attributable to such transfer 
of capital may be specifically authorized 
by OFD1 under certain circumstances 
and subject to certain conditions. (See 
3 B301.) 

(ID Contingent consideration .—In 
connection with a DFs acquisition of an 
AFN (other than through equity financ¬ 
ing as described in < 1) above), to the ex¬ 
tent a payment by the DI is subject to 
the occurrence of a bona fide future con¬ 
tingency, such payment will Involve a 
transfer of capital at the time when it is 
actually made. If the payment consists 
of stock or other property of the DI. the 
amount of the transfer of capital will be 
the value of the stock or other property 
at the time of the transfer, 

(111) Unincorporated AFNs. —Acquisi¬ 
tion of an Interest In an unincorporated 
AFN will be reflected as an Increase In 
DFs share of the AFN’s aggregate net as¬ 
sets, and will have significance under the 
regulations only insofar as It contributes 
to yearend positive net transfer of capi¬ 
tal or postive direct investment. Acquisi¬ 
tion of an interest In an incorporated 
AFN will be reflected as a transfer of 
capital under (312(a)(1); similarly. It 
will have significance only insofar as a 
positive net transfer of capital or positive 
direct investment results. Although earn¬ 
ings and losses of incorporated AFNs arc 
reflected as reinvested earnings and not 
in the determination of a DI's net trans¬ 
fer of capital, while earnings and losses 
of unincorporated AFNs are taken Into 
account in determining a DFs net trans¬ 
fer of capital, the disparity arising from 
this difference in treatment of incorpo¬ 
rated and unincorporated AFNs is mini¬ 
mized under the program, since direct 
Investment is the sum of the net trans¬ 
fer of capital plus reinvested earnings. 

The following instances of similar or 
identical treatment of unincorporated 
and incorporated AFNs in transactions 
involving transfers of capital should be 
noted: 

The same rules regarding valuation of the 
interest acquired apply, whether the AFN Is 
unincorporated or incorporated. 

The same rule and exceptions thereto ap¬ 
ply to determination of the AFN to which the 
transfer of capital will be deemed made, 
whether the acquisition Is of an equity In¬ 
terest or of a profit interest. Normally, the 
transfer of capital wUl be to the acquired 
AFN. However. If the acquisition Is made 
from another AFN, the transfer of capital 
will be to the selling AFN. Thus. DI's acqui¬ 
sition of an unincorporated AFN from an 
incorporated AFN will be reflected as a trans¬ 
fer of capital to the incorporated AFN, and 
not as an Increase in the DI's share of the 
unincorporated AFN s aggregate net assets. 


Nevertheless, for future transactions the DI 
will be deemed to hare the share in such 
AFN s net assets as was acquired on the date 
of acquisition Also, if (l) the interest In the 
AFN is acquired after December 31. 1937, (U) 
the Interest Is not acquired from another 
AFN. (Ul) the AFN In which the interest is 
acquired Is not, at the time of acquisition, an 
AFN of DI but becomes an AFN as a result 
of or in connection with the acquisition, and 
(iv) such AFN owns an interest or Interests 
In other foreign entitles that become sepa¬ 
rate AFNs of DI as a result of or in connec¬ 
tion with the acquisition, the transfer of 
capital will be allocated among all of the 
separate AFNs In a manner reasonably re¬ 
flecting the respective values of each direct 
and Indirect interest acquired. 

§ B312—5 Acquisition of an 4FV» d«*l»! 
obligation. 

Acquisition by a DI of an AFN's debt 
obligation, regardless of the nature of 
the transaction or occurrence giving rise 
to the obligation (e g., a loan or advance 
by the DI to an AFN on open account or 
otherwise). Involves a transfer of capital 
by the DI to the AFN in an amount equal 
to the amount of the obligation so ac¬ 
quired. If, however, a debt obligation of 
an AFN is acquired by a DI from another 
AFN. a transfer of capital will be deemed 
to have been made by the DI to the sell¬ 
ing AFN in an amount equal to the cost 
of the obligation to the selling AFN; any 
gain or loss realized by the selling AFN 
will be included In calculating earnings 
of that AFN for the period involved. The 
exemptions provided in (312(c)(1) (re¬ 
lating to acquisitions from persons with¬ 
in the United States) and (312(c)(ID 
(relating to transfers of intangibles) are 
applicable to acquisitions of debt obliga¬ 
tions as well as to acquisition of equity 
interests. 

Example 2. The foregoing concepts are Il¬ 
lustrated by the transaction* considered be¬ 
low. In each instance, assume the DI has 
a 50-perccnt interest In a Mexican AFN (A). 

(a) DI lends A $500,000 against A*s 3-year 
note and advance* an additional $500,000 
to A on open account, DI has made two 
$500,000 transfers of capital to A under 
1312(a)(1). Repayment* of each Indebted¬ 
ness by A will Involve transfers of capital 
from A to DI under 1312(b)(3), In the 
amounts repaid. 

(b) DI licenses A to manufacture and sell 
certain products for a royalty of 5 percent of 
A's gross sales of such products. Any accrual 
of unpaid royalties wUl Involve a transfer of 
capital under I 312(a)(1). 

(c) A foreign bank lends $100,000 to A 
agalust A's 3-year note bearing Interest at 
the prevailing rate. DI's acquisition of the 
note from the bank for $95,000 will involve 
a $95,000 transfer of capital by DI to A under 
I 312(a)(1). Repayment of the note by A will 
involve a $100,000 transfer of capital by A to 
DI under | 312(b) (3). 

(d) A declares a dividend to DI that Is not 
actually remitted on the date payable. DI 
has acquired a debt obligation of A. and has 
made a transfer of capital to A under 
I 312(a)(1). Actual payment of the dividend 
will be a transfer of capital by A to DI under 
f 312(b) (3). Note that for purposes of calcu¬ 
lating reinvested earnings, however, the divi¬ 
dend is deemed to have been paid on the date 
It becomes payable. (8ee f 306(d) (2).) 

(e) Renewal of a loan from DI to A In a 
previous year wlU not Involve a transfer of 
capital, since renewal is not deemed repay¬ 
ment of the old obligation or creation of a 
new obligation. However, accrual of unpaid 


Interest on the loan will Involve a transfer 
of capital to A under (312(a)(1). Suter. 
quent payment of such accrued inter**,: will 
be a transfer of capital by A to DI untw 
(312(b)(3). 

(f) DI sends A certain equipment to Nj 
repaired by A and returned to DI. No trans¬ 
fer of capital la Involved. 

(g) SemlproccRsed goods or raw materials 
are shipped by DI to A for processing or test¬ 
ing, and such goods or materials (title to 
which Is retained by DI) will be returns to 
DI after processing or testing. No tranafrr ot 
capital is involved. Payments by DI for iht 
services rendered by A will not Involve trans¬ 
fers of capital, but may be reflected m earn¬ 
ings of A. 

Commencing January 1, 1973, acquisi¬ 
tion by a DI of an AFN’s qualified debi 
obligation does not involve a transfer of 
capital until such obligation has been 
outstanding for a period longer than the 
applicable arm’s-length term See 
( B312-22. 

g 11312-6 Contribution* by a DI lo <«|>. 
ital of AFN*. 

Section 312(a) (2) is intended to cover 
a transfer of funds or other property by 
a DI to an AFN that is not reflected on 
the books and records of the DI or the 
AFN as either an acquisition of an equity 
Interest by the DI or creation of a debt 
obligation from the AFN to the DI. Thus, 
for example, if no stock Is Issued and no 
debt obligation Is created in return for 
machinery shipped by a DI for use of an 
AFN. the DI wiU be deemed to have made 
a contribution of capital to the AFN a 
transfer of capital under (312(a)(2 ) 
in the amount of the value of the 
machinery. 

If marketable securities owned by an 
AFN increase in value, or fixed asset of 
an AFN are reappraised to increase their 
value, no transfer of capital to the AFN* 
will result. Similarly, no transfer of capi¬ 
tal will result if an Incorporated AFN 
capitalizes retained earnings. 

Expenses incurred by a DI In render¬ 
ing services primarily for the benefit of 
an incorporated AFN will not resun in 
transfers of capital, under (312<a> ( 2' 
or otherwise, provided such expend are 
charged to the DI under generally ac¬ 
cepted U.S. accounting principles con¬ 
sistently applied. If such expen.se> are 
charged to the AFN and the DI is no* 
compensated therefor, transfers of capi¬ 
tal under 5 312(a) (1) or (2) will result, 

§ U3I2-7 Rcp*ymrnt of DP* Indrbb J- 
n«* lo an AFN. 

Any repayment by a DI of indebted¬ 
ness to an AFN will Involve a trailer 
of capital by the DI to the AFN under 
fi 312(a)(3). 

If indebtedness is created in a transi¬ 
tion involving a transfer of capital from 
an AFN to a DI under (312(b) CD, 

Is repaid by the DI during the same com¬ 
pliance period, no net transfer of capita 
will result. 

§ 113 12-8 Reduction of on AFV» ctpiiir 
mtrrr»t in a DI. 

Under (312(a)(4), reduction of an 
AFN’s equity interest in a DI as a result 
of a redemption of stock, liquidating ad¬ 
dend (whether or not any part is alloca¬ 
ble to earnings of the DI>. or Ulce 
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transaction is a transfer of capital to 
the AFN. Thus, for example, if an AFN 
purchases stock of a DI from the DI for 
$1 million and the DI subsequently 
redeems the stock for $1 million, the 
AFN’s purchase Involves a $1 million 
transfer of capital to the DI under f 312 
(b)(1) and the DI’s redemption involves 
a $1 million transfer of capital to the 
AFN under ( 312(a) (4). 

§B312— 9 Disposition of an equity or 
debt interest in a DI held by an AFX 

Whereas 1312(a)(4) encompasses 
those cases where an equity interest in a 
DI held by an AFN is reduced or liqui¬ 
dated by virtue of a redemption, liquidat¬ 
ing dividend or like transaction, f 312(a) 
(5) covers those cases where such an 
equity or debt interest of a DI is sold 
or otherwise transferred by an AFN to 
another person. Such disposition will in¬ 
volve a transfer of capital by the DI to 
the AFN only if (a) the interest is sold 
back to the DI, or (b) the selling AFN is 
an affiliate of the DI (as defined in f 903 
(a>), or (c) the interest is sold to an¬ 
other AFN that is an affiliate of the 
DI. (See (312(c)(2).) For example, an 
AFN that is an affiliate of a DI pur¬ 
chases stock of the DI from the DI for 
$1 million and subsequently sells the 
stock to an unaffiliated foreign national 
for $1.2 million. The AFN's purchase In¬ 
volves a $1 million transfer of capital 
from the AFN to the DI under f 312(b) 
(1). Subsequent sale of the stock involves 
a $1 million transfer of capital to the 
AFN under (312(a)(5), and a $200,000 
capital gain to be reflected in calcula¬ 
tion of the AFN’s earnings. 

§ B312— 10 DI’s satisfaction of an AFN*i 
drbt obligation. 

Under ( 312(a) (6). any payment by & 
DI to satisfy an obligation in respect of 
which an AFN is the primary obligor will 
involve a transfer of capital by the DI 
to the AFN. Thus, for example, payment 
by a DI of an AFN’s rent, salary ex¬ 
penses, advertising expenses, legal fees, 
auditing fees, or other expenses will in¬ 
volve transfers of capital to the AFN. 
Similarly, if a DI guarantees an obliga¬ 
tion owed by an AFN to another person. 
Payment by the DI of any part of the 
principal amount of such obligation and 
payment of interest with respect thereto 
that has accrued prior to the AFN being 
relieved of or defaulting upon the obliga¬ 
tion, will involve a transfer of capital by 
the DI to the AFN. 

The making of a guarantee by a DI 
does not Itself involve a transfer of capi¬ 
tal. (See (312(c)(7).) However, a Dl’a 
assumption of an AFN’s obligation in a 
transaction in which AFN Is relieved of 
liability will Involve a transfer of capital 
by the DI to the AFN, while subsequent 
payments of the obligation will not in¬ 
volve transfers of capital. Payment by 
a DI of interest on the obligation of an 
AFN after the DI lias become primarily 
liable for the obligation does not Involve 
^if an5fcr of <*Pital by the DI to the 
AFN. (See (312(c)(8).) 

In addition to involving a transfer of 
capital, a DI’s assumption of an AFN’s 


obligation in a transaction in which the 
AFN is relieved of liability is deemed a 
borrowing by the DI from the former 
creditor of the AFN. Such borrowing by 
the DI may, depending on the facts and 
circumstances, qualify as long-term for¬ 
eign borrowing under (324(a). Special 
provisions of the regulations cover the 
assumption by a DI of an obligation in¬ 
curred by its OFS in connection with 
overseas borrowing (see ( 1407). 

§B312—11 Hr payment of a Ol'i long¬ 
term foreign borrowing. 

Repayment by a DI of a long-term 
foreign borrowing involves a transfer of 
capital by the DI under f 312(a)(7), If 
proceeds of the borrowing were: 

Expended by the DI In milking a transfer 
of capital during the period January 1. 1966 
through June 30. 1972; or 

Allocated to a transfer of capital made by 
the DI during 1968; or 

Allocated to positive direct Investment 
made during any year commencing with 1969. 

A transfer of capital under ( 312(a) (7) 
is deemed to have been made to the 
scheduled area in which proceeds of the 
DI’s borrowing were expended (prior to 
the revocation of | 313(d)(1) on July 1, 
1972) or are allocated at the time of 
repayment. Positive direct investment 
attributable to a transfer of capital un¬ 
der ( 312(a) (7) is generally authorized 
by ( 1002(a), subject to compliance by 
the DI with the certification require¬ 
ments of ( 1002(b). (See ( B324-11.) 

Repayment by an AFN of a DI’s long¬ 
term foreign borrowing is a transfer of 
capital by the DI under (312(a)(7) to 
the same extent and in the same manner 
as if the repayment had been made by 
the DI. Such repayment by an AFN also 
involves a transfer of capital by the 
AFN under (312(b)(6). If a portion of 
the proceeds of long-term foreign bor¬ 
rowing has been expended prior to July 1, 
1972, or allocated, while the remainder 
constitutes available proceeds, a partial 
repayment by an AFN of such long-term 
foreign borrowing shall be treated first as 
a reduction of available proceeds (until 
the available proceeds are reduced to 
zero) and then as a transfer of capital 
under ( 312(a) (7). See § B324-11. To the 
extent that any repayment by an AFN 
of a DI’s long-term foreign borrowing 
reduces available proceeds, the transfer 
of capital by the AFN under ( 312<b) (6) 
will exceed the transfer of capital by the 
DI under (312(a)(7) Involved in such 
repayment. 

It should be noted that the transfer 
of capital under ( 312(b) (6) is from the 
scheduled area in which the AFN making 
the repayment is located, while the 
transfer of capital under (312(a)(7) Is 
deemed to have been made to the sched¬ 
uled area(s) in which proceeds of the 
DI’s borrowing were expended or allo¬ 
cated at the time of the repayment. 
Thus, If a DI made a long-term foreign 
borrowing of $5 million and expended 
$3 million of the proceeds in a loan to 
a Schedule C AFN. a $4 million repay¬ 
ment of such borrowing by a Schedule A 
AFN would reduce available proceeds 


from $2 million to zero and would involve 
two transfers of capital: a transfer of 
capital in the amount of $4 million from 
Schedule A under (312(b)(6), and a 
transfer of capital in the amount of S2 
million to Schedule C under ( 312(a) (7). 

§ B312—12 Lease of property by a DI to 
an AFN. 

Under ( 312(a) (8), a lease of property 
by a DI to an AFN is considered a trans¬ 
fer of capital to the AFN if the property 
has a useful life at the time of the lease 
of 1 year or more, and Is not required or 
expected to be returned to the DI in less 
than l year. (A charter of a vessel is 
treated as a lease of property.) This rule 
recognizes that long-term leases are sub¬ 
stantially similar in economic effect to 
outright transfers. Accordingly, such 
long-term leases of property by a DI to 
an AFN will be considered transfers of 
capital (in the amount of the market 
value of the property at the time of 
lease), without regard to the nature of 
expected use of the property, while a 
transfer of capital from the AFN to the 
DI will be recognized under § 312(b) 
when the property is returned to the DI 
In the amount of the market value of the 
property at such time. 

Payment of current rentals under such 
a long-term lease wil not be considered 
a transfer of capital by the AFN to the 
DI ((312(c)(9), since rental payments 
are deducted In calculating the AFN’s 
earnings. 

A sublease by a DI to an AFN of prop¬ 
erty that was leased by the DI from an 
unaffiliated foreign national involves a 
transfer of capital only to the extent that 
the annual rental paid by the AFN to the 
DI is less than that that paid by the DI to 
the lessor. See ( B312-12. Example 4. On 
the other hand, a sublease to an AFN 
of property leased by the DI from a U S. 
person is treated in the same manner as 
a lease by the DI to its AFN. i,e.. the sub¬ 
lease is treated as a transfer of capital to 
the AFN (in the amount of the market 
value of the property at the time of the 
sublease) If the property has a useful 
life at the time of the sublease of 1 year 
or more and is not required or expected 
to be returned to the DI In less than 1 
year. n 

Example J. DI leases machinery and equip¬ 
ment to an Incorporated AFN (X) for a 10- 
year term for a rental of 11.000 per year. The 
machinery and equipment have an aggregate 
value of $12,000 at the time the lease U made 
At the end of xo years, the machinery and 
equipment will be returned to DI, at which 
time it wUl have a value of $2,000. DI haa 
made a $12,000 transfer of capital to X at the 
time of the lease and X will make a $2,000 
transfer of capital to DI when the property to 
returned. The $1,000 annual rental payments 
will not constitute transfers of capital Troni 
X toDI. 

Example 4. On January !, 1970. DI leases 
an office building in Germany from an un- 
afAllated foreign national for a term of 5 
years at an annual rental of $30,000. On the 
same date DI subleases the property to Its 
Oerman AFN (C> for the same term at an 
annual rental of $20,000. DI has made a 
transfer of capital to C of $10,000 for 1970. 
DI will be charged with a transfer of capital 
In the same amount for each remaining year 
of the sublease. 
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Commencing January 1.1973. a trans¬ 
fer of property pursuant to a "qualified 
export lease", or the return of property 
so transferred, does not Involve a trans¬ 
fer of capital. See $ 312(c) (14). This 
provision is part of the general export 
credit exemption that is discussed com¬ 
prehensively In i B312-22. 

The treatment of leases or subleases 
between AFNs Is Illustrated in I B505-5. 

g 11312—13 Indurntu'iiU for loan* to a 
DI or to an AFN. 

Under f 312<a> <9>, a DI’s pledge, hy¬ 
pothecation. or transfer of foreign bal¬ 
ances (defined In } 203(a)(1), or of 
equity securities of a foreign corpora¬ 
tion (other than equity securities of an 
AFN). will involve a transfer of capital 
by the DI if the pledge, hypothecation 
or transfer is made to or with a foreign 
national in connection with a loan to an 
AFN or a loan to the DI that qualifies as 
long-term foreign borrowing and the 
proceeds of which are invested in an 
AFN. The amount of the transfer of 
capital for purposes of $ 312(a) (9> is the 
lesser of <a> the value of the foreign 
balances or equity securities or <b) the 
amount borrowed by or invested in the 
AFN. The transfer of capital occurs as of 
the date the funds arc borrowed by or 
invested in the AFN. 

For purposes of i 312(a) <9>. proceeds 
of long-term foreign borrowing are 
deemed invested in an AFN If such pro¬ 
ceeds were expended in making a trans¬ 
fer of capital to such AFN prior to July 1, 
1972. or are allocated to positive direct 
investment in any one or more scheduled 
areas. 

A pledge or hypothecation constitut¬ 
ing a transfer of capital under 1312(a) 
(9) will, upon release, be considered a 
transfer of capital to the DI under 5 312 
(b) in the amount of the DFs initial 
transfer of capital. If. on the other 
hand, the property pledged or hypothe¬ 
cated Is not released but Is applied to 
payment of the secured indebtedness, no 
additional transfer of capital by the DI 
will result therefrom. 

Example 5. DI depoclts $1 million <c*&h 
or otcurltiea) with a foreign bank as an 
inducement (or collateral) for an $300,000 
loan by the bank to an AFN (X). The deposit 
is an $800,000 transfer of capital by DI to 
X. If cash was deposited, only the $200,000 
excess over the amount of the loan would 
constitute a Uquld foreign balance (see 
I B203-4). The result would be the same If 
the deposit were made as collateral for an 
$800,000 long-term borrowing by DI from the 
foreign bank and the proceeds of the borrow¬ 
ing were allocated by the DI under I 308(e). 
No transfer of capital under 1812(a) (9) 
would be lnrolved If the pledge or deposit 
were made as collateral for a short-term 
borrowing by DI. 

Example 6 In September 1970. DI pledges 
$1 million of equity securities of a foreign 
corporation with a foreign bank as collateral 
for a $1 million long-term foreign borrowing 
by DI from such bank. For the year 1970. DI 
allocates $400,000 of the proceeds of such 
borrowing to positive direct investment In 
Schedule C and $300,000 to Schedule B un¬ 
der 1308(e). DI repatrlatee the proceeds 
as of yeareud in accordance with 1308(a). 
Under 1312(a)(9). DI has made a transfer 
of capital of $400,000 to Schedule C and $300,- 
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000 to Schedule B. When the pledge Is with¬ 
drawn. DI will report a negative transfer of 
capital from Schedule C of $400,000 and from 
Schedule B of $300,000. When DI repay* the 
borrowing, there will be transfers of capital 
of $400,000 to Schedule C and $300,000 to 
Schedule B. 

Example 7. DI deposits $1 million with the 
home office of a domestic bank, as security 
for a $1 million loan by a foreign branch 
of the bank to an AFN (X). The deposit Is 
not a transfer of capital, since It was not 
placed with a foreign national, but does 
constitute a guarantee by DI of X*s borrow¬ 
ing. See f B1001-3. (In this connection, 
positive direct investment attributable to a 
subsequent transfer of capital pursuant to 
DFs guarantee (under 1312(a)(6)) will be 
authorized by f 1002(a) (6). provided DI has 
compiled with the certification requirements 
of | 1003(b).) 

Example 8. DI pledges equity securities of 
U-S- corporations, together with equity se¬ 
curities of an AFN. with a foreign bonk as 
collateral for a loan by the bank to another 
AFN (X) or, alternatively, as collateral for 
a long-term borrowing by DI from the for¬ 
eign bank. The pledge is not s transfer of 
capital in either Instance, since the secu¬ 
rities pledged are not those of on unaflhlated 
foreign national. (However, the pledgo of 
securities as collateral for the loan to X 
would be considered a guarantee by DI of 
X'a obligation.) 

Example 9. DI deposits $1 million alth a 
foreign bank pursuant to an arrangement 
whereby the bank lends $1 million to an 
AFN (X). The deposit constitutes a $1 mil¬ 
lion transfer of capital by DI to X. whether 
or not the bank has a legal right to resort 
to the deposit should there be default by X. 
However. If DI*s deposit was a deposit In the 
ordinary course of business, there would be 
no transfer of capital, in the absence of an 
agreement that the funds would stay on de¬ 
posit while the loan was outstanding, and 
the funds on deposit would constitute a 
liquid foreign balance 

An AFN’s pledge, hypothecation or 
transfer of foreign balances or equity 
securities of a foreign corporation (other 
than securities of an AFN) in connection 
with a loan by a foreign national to 
another AFN of the same DI will involve 
a transfer of capital to the DI by the 
AFN making the plelge, hypothecation 
or transfer and a transfer of capital by 
the DI to the AFN receiving the loon, 
if either AFN is an affiliate of the DL 
See § 505. The amount of both trans¬ 
fers of capital will be the lesser of 
(a) the value of the foreign balances or 
equity securities or <b> the amount bor¬ 
rowed by the second AFN. Thus, if DI’s 
wholly-owned AFN in Scheduled Area C 
pledges $800,000 with a foreign bank to 
secure a borrowing in the amount of $1 
million by an AFN of the DI located In 
Scheduled Area A. the pledge will involve 
a transfer of capital from Scheduled Area 
C to the DI in the amount of $800,000 
and from the DI to Scheduled Area A in 
the same amount. 

§ B312—14 Indirect transfer* by a DI to 
an AFN, 

It is important to recognize that i 312 
(a) focuses on the substance rather than 
the form of transactions. Transactions 
that do not come precisely within the 
language of any of the subparagraphs of 
i 312(a), but nevertheless arc undertaken 
by a DI for the benefit of an AFN, may 


involve a transfer of capital by the DI 
to the AFN even though the transaction^ 
are effected through nominees, financial 
conduits or other intermediaries. While 
the outcome of each transaction will de¬ 
pend on the specific facts and circum¬ 
stances involved, DIs should recogn!/ 
the general rule that transactions ef¬ 
fected indirectly with an AFN will be 
treated under the regulations as if ef¬ 
fected directly by the DI. 

§ B312-15 TriiMffrs of capital by an 
AFN to a DI. 

The provisions of $ 312(b), relating tu 
transfers of capital by an AFN to a DI. 
are roughly parallel to the provisions of 
* 312(a> (l>-<6). relating to transfers 
from a DI to an AFN Thus, with certain 
exceptions, any transaction that would 
involve a transfer of capital by a DI 
to an AFN under subparagraphs il> 
through (6) of 1312(a) will involve ft 
transfer of capital by the AFN to the DI 
under ) 312(b) if the position of the par 
ties is reversed (e.g.. the AFN. rather 
than the DI. is the lender). Paragraph 
(c) of I 312, however, describes several 
transactions which do not constitute 
transfers of capital under paragraph fa> 
or (b> notwithstanding the provisions of 
the latter paragraphs. Paragraph Cc> 
(and i B312-18 of this bulletin dealing 
with paragraph (c)) should therefore be 
consulted in connection with each trans¬ 
action described in paragraph <b). The 
following points deserve specific mention 

(l) Acqutoifion bp AFN of Interest in 
Dt .—Under $ 312(a)(1) . acquisition of 
an equity or debt Interest in an AFN will 
ordinarily Involve a transfer of capita! 
by the DI. regardless of the identity of 
the person from whom the interest is ac¬ 
quired: the only exception is an acquisi¬ 
tion from a person within the United 
States acting for Its own account. Under 
§ 312(b), however, acquisition by an AFN 
of an equity or debt interest in a DI in¬ 
volves a transfer of capital by the AFN 
only if the person from whom the interest 
is acquired to the DI itself (* 312(c) (3'' 
Thus, for example, if an AFN lend- 
$100,000 to a DI. a $100,000 transfer of 
capital from the AFN to the DI is in¬ 
volved under 5 312(b)(1). If the loan 
were made to the DI by a bank and the 
AFN subsequently acquired the debt ob¬ 
ligation. no transfer of capital to the DI 
would be involved; however, satisfaction 
of the obligation by the DI would Involve 
a $100,000 transfer of capital to the AFN 
under I 312(a) (3). 

<ii) Export-related credit.— In accord¬ 
ance with the Federal Reserve Foreign 
Credit Restraint Program ("FRFCRP 1 
guidelines, certain export-related trans¬ 
fers of funds by financial institutions 
subject to the FRFCRP <"U.8. financial 
institutions") are not charged against 
the FRFCRP ceilings of such institu¬ 
tions. Where such a nonchargeal le 
transfer of funds or other property to 
made directly or indirectly to a DI or 
an AFN in connection with a transac¬ 
tion that would otherwise be a transfer 
of capital from the AFN to the DI 
1312(c)(4) or I 312(c) (12) -generally 
will operate to defer recognition of the 
transfer of capital until the debt obli- 
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gallon acquired by the U.8. financial in- 
tUtuUon In connection with the trans¬ 
action is repaid. (Sec I B312-18(tv) and 

{ B312-18<xil>.) 

Commencing January 1, 1973, satis¬ 
faction of a qualified export obligation 
of an AFN. or the transfer of such an 
obligation by a DI to a UjS. financial 
institution, will not involve a transfer 
of capital, except to the extent that 
a transfer of capital by the DI was 
previously recognized with respect to 
such obligation in 1973 or thereafter. 
If a transfer of capital was previously 
so recognized, the satisfaction by an AFN 
of its obligation held by the DI will In¬ 
volve a transfer of capital, or, if the 
DI has transferred the obligation to a 
U S. financial institution, recognition of 
a transfer of capital in connection with 
the AFN's debt obligation that has been 
so acquired by a U5. financial institu¬ 
tion will be deferred, as described above. 
See 5 B313-22. 

(Hi) Accounts receivable . —If an AFN 
transfers accounts receivable, notes or 
other debt obligations of an unafflliated 
person in exchange for the debt obliga¬ 
tion of the DI or in satisfaction of a debt 
obligation of the AFN held by the DI. 
a transfer of capital to the DI will not 
be recognized under 1312(b)(3) until 
the debt obligations arc paid by the un- 
aflMated person to the DI or are sold 
by the DI to an unaflUiated foreign na¬ 
tional (or sold to a domestic bank or 
nonbank financial institution subject to 
the FRPCRP but only to the extent of 
the charge made against the ceiling of 
such institution under the FRFCRP). 

See also 8 312(0(12) and 8 B312-18 
<xil).> 

Commencing January 1, 1973. if ac¬ 
counts receivable of an unafflllatcd per¬ 
son are transferred by an AFN to the 
DI in satisfaction of a qualified export 
obligation, such transaction will not in¬ 
volve a transfer of capital, except to 
the extent that a transfer of capital by 
the DI was previously recognized with 
respect to such obligation in 1973 or 
thereafter. To the extent of such pre¬ 
viously recognized transfer of capital, 
fl transfer of capital will be recognized 
when the accounts receivable are paid by 
the unaflUiated person to the DI or sold 
by the DI to an unafflliated foreign na¬ 
tional, or, if the DI sells such accounts 
receivable to a XJB. financial institution, 
a transfer of capital wUl be recognized 
as described in paragraph (ii). above. 
See 8 B312-22. 

«i») Disposition by DI of interest 
in AFN .— Disposition by an AFN of an 
equity or debt interest In a DI involves 
a transfer of capital by the DI under 
1312(a) (5) if the selling AFN Is an 
“affiliate" (defined in 8 803(a)), or If 
tbe transferee is the DI or another AFN 
that is an aflUlate of the DI. Under 
1312(b)(5), however, disposition by a 
DI of an equity or debt interest in an 
AFN Involves a transfer of capital to 
the DI only if the transferee is either (a) 
ft foreign national or (b) a financial in¬ 
stitution (bank or nonbank financial in¬ 
stitution) subject to the FRFCRP and 
the transfer Is charged against the ceil- 
h)g of such financial institution under 
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the FRFCRP (8 312(c)(4)). Where the 
transferee is a foreign national, however, 
no transfer of capital is recognized if 
a domestic bank or other financial in¬ 
stitution. without charging its ceiling 
under the FRFCRP. transfers funds or 
other property to such foreign national 
in connection with its acquisition of the 
debt obUgatlon of an AFN. (See 88 312 
(c)(4)(b), 312(c) (12) and B312-18 

<xll>.) 

Commencing January 1, 1973, dispo¬ 
sition by a DI of a qualified export obli¬ 
gation of an AFN will not involve a 
transfer of capital, except to the extent 
that a transfer of capital by the DI was 
previously recognized with respect to 
such obligation in 1973 or thereafter. Sec 
paragraph (li), above, and 8 B312-22. 

When a DI disposes of a debt or equity 
interest in an AFN to a foreign national 
funder circumstances constituting a 
transfer of capital to the DI under 
1312(b)(5)). the transfer of capital to 
the DI is the full value of consideration 
received therefor, whether the transac¬ 
tion results in a gain or a loss to the DI. 
When the DI disposes of a debt or equity 
interest in an AFN to a financial insti¬ 
tution subject to the FRFCRP. the 
transfer of capital is the amount charged 
against the FRFCRP ceiling of such 
institution. 

Thus, if a DI lends $100,000 to an AFN 
(resulting in a $100,000 transfer of cap¬ 
ital to the AFN) and discounts the 
AFN’s note for $98,000 with a XJJS. finan¬ 
cial Institution, a $98,000 transfer of 
capital by the AFN to the DI will result 
if the financial institution is subject to 
the FRFCRP and the amount transferred 
is charged against the financial institu¬ 
tion’s ceiling under the FRFCRP. 

If the DI’s disposition of the obliga¬ 
tion of an AFN does not Involve a trans¬ 
fer of capital under 8 312(b) (5) because 
of the operation of 8 312(c) (4). satisfac¬ 
tion of the obligation by the AFN (other 
than a qualified export obligation or 
qualified export lease) will Involve a 
transfer of capital to the DI. To deter¬ 
mine whether f 312(c) (4) Is applicable 
to a transfer of an AFN debt obligation 
to a U8. financial Institution, the DI 
should inquire whether such institution 
incurs a charge under its FRFCRP ceil¬ 
ing with respect to such transfer, and 
the result of such inquiry should be re¬ 
tained in the books and records of the 
DI. (Sec 8 B312-18(iv) and see also 
8 312(0(12) and 8 B312-18(xil).) 

A transfer of capital under 5 312(b) 
(5) will generally be deemed to have been 
made to the DI by the AFN that issued 
the debt or equity interest disposed of. 
There arc. however, two exceptions to 
this rule. First, if the debt or equity In¬ 
terest in an AFN is sold by a DI to an¬ 
other AFN, the transfer of capital Is 
deemed to have been xnade to the DI 
by the latter AFN. Second, if an equity 
interest in an AFN is both acquired from 
and sold to unafflliated foreign nationals 
after December 31. 1967, and at the time 
of the disposition the AFN involved has 
subsidiaries or branches in other sched¬ 
uled areas that are separate AFNs under 
8 304. the transfer of capital to the DI 
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should be allocated among all such AFNs 
in a manner fairly reflecting the respec¬ 
tive values of all direct and indirect In¬ 
terests in the AFNs disposed of. (See 
8 B312-4.) 

Sale of an AFN to an unafflliated for¬ 
eign national during a year does not af¬ 
fect any transfers of capital between the 
DI and the AFN preceding the date of 
disposition. Thus, if a DI makes a $1 
million transfer of capital to an AFN in 
the beginning of the year and in Decem¬ 
ber sells ail equity interest in the AFN to 
an unafflliated foreign national for 
$900,000 in cash, the DI has made a posi¬ 
tive net transfer of capital of $100,000 to 
the scheduled area of the AFN (assum¬ 
ing no other relevant transactions dur¬ 
ing such year). 

(v) Breach of warranty ,—Payments to 
a DI resulting from breach of warranty 
or representations made by an unafflli¬ 
ated foreign national seller in connection 
with the acquisition by the DI of an 
AFN are deemed to involve transfers of 
capital by the AFN to the DI. 

§ 11312—16 Sale of an AFN to an unaflil- 
iated forripn national with deferred 
payment. 

IX a DI receives a debt obligation of an 
unafflliated foreign national as consider¬ 
ation for an interest in the AFN dis¬ 
posed of, no transfer of capital to the DI 
will result from the disposition until the 
obligation is paid or is sold by the DI to 
another unafflliated foreign national for 
cash or other property (other than a debt 
obligation), or to a domestic bank or 
nonbank financial institution subject to 
the FRFCRP and the transfer is charged 
against the celling of such bank or Is 
treated as a covered asset of such institu¬ 
tion under that program. 

Example to. DI sells 60 percent of the stock 
of a wholly owned Prench corporation (C) 
to an unaflUiated foreign national (F) for 
$1 million in cash C haa no auhnidlarles or 
branches outside Schedule C, DI had origi¬ 
nally acquired all of the stock of C for 
$100,000. 

(a) Under the facta as presented, the sole 
involves a $1 million transfer of capital from 
C to DI. pursuant to f 322(b) (5). 

(b) If F had given DI a note for $1 million 
Instead of cash, the transfer of capital from 
C to DI would oocur when the note la paid 
or Is sold by DI to another unaflUiated for¬ 
eign national for cash or other property 
(other than a debt obligation). 

<c) If F had been an AFN of DI located In 
Schedule B. the sale of C for cash would 
involve a $1 million transfer of capital from 
F to DI 

(d) If F had been an AFN of DI located in 
Schedule B and paid DI with a note for 
$1 million. DI’s exchange of stock In C for a 
debt obligation of F would not involve a 
transfer of capital. Howevor, payment of the 
note by F would involve a transfer of capital 
from P to DI. pursuant to I 312(b) (3). 

(•) If O had a subsidiary In Schedule A 
(X), a branch In Schedule B (Y) that was 
a separate AFN of DI. and a subsidiary In 
Schedule C (Z), the transfer of capital to DI 
Involved In a cash sale of C to an unaflUiated 
foreign national would be allocated among 
C, X, Y. and Z in a manner reasonably re¬ 
flecting the respective values of each direct 
and Indirect Interest disposed of by DI. If O 
were sold to another AFN for cash, no alloca¬ 
tion of the transfer of capital to DI would 
be made among the second-tier AFNs; the 
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transfer of capital under 1312(b)(5) would 
be from the acquiring AFN to DI. 

(f) The fact that DI had originally ac¬ 
quired C with prooeedJ of a long-term 
foreign borrowing would not alter any of the 
above remit®. 

§ 11312—17 Triangular and parallel 
financing. 

Triangular loan arrangements are gen¬ 
erally those In which a loan by a DI to 
an unafflliated foreign national is the 
basis for, or Is otherwise associated with, 
a loan by. such foreign national to an 
AFN. Parallel loan arrangements are 
generally those in which a loan by a DI 
to a UJS. subsidiary of an unafflliated 
foreign national Ls the basis for. or Is 
otherwise associated with, a loan by such 
foreign national to an AFN. 

As stated in the instructions for spe¬ 
cific authorizations Issued May 24. 1973. 
each such type of arrangement will gen¬ 
erally give rise to a transfer of capital 
by the DI to the AFN at the time and In 
the principal amount of the foreign loan 
to the AFN. However, such Instructions 
indicate that relief will be available, sub¬ 
ject to certain conditions, in the form of 
a specific authorization to exclude the 
current charge against allowable result¬ 
ing from such transfer of capital. See 
also Revenue Ruling 72-299, 1972 Int 
Rev. Bull. No. 24, at p. 12. pertaining to 
exclusion from Interest Equalization Tax 
based upon the direct investment excep¬ 
tion. 

§ 11312-18 Cert, in t run **cl inn % not in¬ 
volving a transfer of ••npital; 

§ 312(c). 

Section 312(c) sets forth particular 
transactions not deemed to involve 
transfers of capital although technically 
encompassed by the language of 3 312 
(a) or (b). 

(I) Under 3 312(c)(1). acquisition by a 
DI from a person within the United 
States acting for its own account, of a 
debt or equity interest in an AFN (as de¬ 
scribed in 3 312(a)(1)) will not be 
deemed to Involve a transfer of capital. 

The transfer of an interest In an AFN 
by a person within the United States to a 
DI may occur (i) In connection with the 
acquisition of such Interest from a per¬ 
son within the United States that is not a 
DI in the AFN immediately prior to the 
sale, or (li> In connection with the ac¬ 
quisition of such interest by one DI from 
another DI. or (ill) in connection with 
some form of combination of two or more 
DIs or a DI and a person within the 
United States. The acquisition of an in¬ 
terest in an AFN by one DI from a per¬ 
son within the United States is treated 
under I 312(c) < 1) (!): the combination 
of two or more DIs or a DI and a person 
within the United States is treated under 
3 312(c)(1)<ii>. Neither the acquisition 
nor the combination involves a transfer 
of capital, although the reporting re¬ 
quirement will vary depending upon the 
type of transaction. 

When a DI acquires an equity interest 
in an AFN from a person within the 
United States that was not a DI in the 
AFN immediately prior to the sale, there 
is no transfer of capital and Form FDI- 


107 may not be filed by the acquiring DL 
The acquiring DI is not responsible for 
any transfer of funds made by the seller 
prior to the transaction. In computing 
direct Investment for the year of acqui¬ 
sition. however, the DI must reflect a pro 
rata share of earnings reinvested In the 
AFN based on the DI’s share of total 
earnings multiplied by the fraction of the 
year during which the interest was held. 
Dividends paid to the person within the 
United States shall not be deemed to 
have been paid to the DI. 

When a DI acquires an equity interest 
in an AFN from another DI, there is no 
transfer of capital by either of the DIs. 
and the filing of Forms FDI-107 (for¬ 
merly revised Forms FDI-101 and FDI- 
102F for the preceding year) by the ac¬ 
quiring and divesting DIs Is required 
only if the DIs determine to transfer 
base period direct investment and prior 
years* annual earnings corresponding to 
the interest in the AFN being trans¬ 
ferred. A condition for the transfer of 
such historical Investment experience 
from the divesting to the acquiring DI 
is that all direct investment in the year 
of acquisition that corresponds to the 
interest transferred is deemed to hare 
been made by the acquiring DI. 

Form FDI-107 is a short form and 
contains the entries that are necessary 
to transfer historical investment experi¬ 
ence and related allowables that may be 
available to the DIs under 33 504 and 
506. It should be used in connection with 
f 312(c) (1X1) acquisitions occuring on 
or after June 1. 1971. 

If historical investment experience 
corresponding to the interest transferred 
is to be transferred from the divesting to 
the acquiring DI, Form FDI-107 must 
be filed by each DI on or before the end 
of the month following the close of the 
calendar quarter during w hich the trans¬ 
fer occurred. Whether or not Forms FDI- 
107 are filed, the acquiring and divesting 
DIs are required to report the change in 
owncrslilp interest in an AFN on Supple¬ 
ment B to the next Form FDI-102 or 
FDI-102F filed by each DI. 

As set forth In 3 312(0(1)Cl), the re¬ 
sult of filing Forms FDI-107 Is that di¬ 
rect investment in the base period and 
the entire year of the acquisition which 
corresponds to the interest transferred 
Is deemed to have been made by the 
acquiring DI, and annual earnings in 
the preceding year which correspond to 
the interest transferred are attributed to 
the acquiring DL Deeming the direct 
Investment In the base period to have 
been made by the acquiring DI effec¬ 
tively transfers, along with the interest 
in the AFN. the amount of historical al¬ 
lowable (3 504(a)) that is based on such 
interest. Similarly, attributing annual 
earnings during the preceding year to 
the acquiring DI effectively transfers, 
along with the interest in the AFN. the 
amount of earnings allowable (3504‘b)) 
and possible adjustment to historical al¬ 
lowable (3 504(c)) that are based on 
such interest. In addition, the attribution 
to the acquiring DI of annual earnings 
in 1966 and 1967 corresponding to the 
interest transferred will affect the calcu¬ 


lation of incremental earnings allow¬ 
ables (3 506) that may be available to 
the acquiring and divesting DIs. 

The filing of Form FDI-107 in the case 
of an acquisition of an interest in an 
AFN by one DI from another DI does not 
affect the following calculations : the 
amount of liquid foreign balances that 
may be held by either DI (3 203(c)); 
carryforward and Schedule C reinvest¬ 
ment allowables <3 504(d), (e) and (f)). 

In determining the amount of direct 
Investment that corresponds to an equity 
interest In an AFN that is acquired by a 
DI from another DI. no deduction (under 
3 203(d) (2) or <3). 5 306(e)(1), or 

5313(d)(1)) for expenditure of proceeds 
of long-term foreign borrowing during 
the base period, or expenditure (prior to 
July 1. 1972) or allocation of such pro¬ 
ceeds during the year of transfer, shall 
be made unless the acquiring DI a&sumrs 
the obligation to repay the borrowing Tf 
the acquiring DI does assume such ob¬ 
ligation. the deduction in computim: 
direct investment is limited to the 
amount assumed by the acquiring DI. 
and the subsequent repayment of the 
borrowing will involve a transfer of capi¬ 
tal under 5 312(a) (7) by the acquiring 
DI. It should be noted that the repay¬ 
ment of borrowing after the obligation 
Is assumed by an acquiring DI will In¬ 
volve a transfer of capital by such DI 
under 5 312(a) (7). whether or not Forms 
FDI 107 are filed, to the extent that de¬ 
ductions were made during any period 
by tlie divesting DI in respect of such 
borrowing. 

If an acquiring DI assumes an obliga¬ 
tion to reyay long-term foreign borrow¬ 
ing in connection with Its acquisition of 
an interest in an AFN from another DI. 
the borrowing h not deemed to have been 
repaid but the acquiring DI must file a 
certificate on Form FDI-106 in ord»:r 
for positive direct investment resulting 
from the subsequent payment of the ob¬ 
ligation being assumed to be authorized 
under 5 1002<a>. Such certificate should 
be filed with OFDI on or before the end 
of the month following the close of the 
calendar quarter during which the ac¬ 
quisition took place (together with Form 
FDI-107 if such form is filed) and should 
identify the original certificate being re¬ 
placed and indicate that it is being filed 
in connection with a 5 312(c) <1> trans¬ 
action. The information in Items II 
through V of Form FDI-106 filed by the 
acquiring DI, Including the date of the 
borrowing, will presumably remain the 
same ns on the original certificate In 
Item VI, the acquiring DI should certify 
on the basis of its own position with re¬ 
spect to the regulations and allbwables 
thereunder. 

When Forms FDI-107 have been filed 
by the acquiring and divesting DIs in 
connection with the transfer between 
them of an equity interest in an AFN. 
dividends that correspond to the interest 
that was transferred are reported as 
follows: Such dividends that were paid 
to the divesting DI during the base pe¬ 
riod are reported by the acquiring DI on 
Form FDI-107 In accordance with the 
manner in which the divesting DI 
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elected to report dividends. Such divi¬ 
dends that were paid during the first 
60 days of the year of transfer to a 
divesting DI which made the 60-day 
dividend election are reported by the 
divesting DI on Form FDI-102F for the 
preceding year. 8uch dividends that 
were paid during the first 60 days of the 
year of transfer to a divesting DI which 
did not make the 60-day dividend elec¬ 
tion are reported by the acquiring DI as 
having been paid during the year of 
transfer, whether or not the acquiring 
DI made the 60-day dividend election. 
Such dividends that were paid to the 
divesting DI after the first 60 days of 
the year of transfer are reported for such 
year by the acquiring DI. Such dividends 
that were paid to the acquiring DI dur¬ 
ing the year of transfer are reported by 
the acquiring DI in accordance with the 
manner in which the acquiring DI 
elected to report dividends. 

If Forms FDI-107 are not filed within 
the prescribed period by both DIs in con¬ 
nection with the acquisition of an equity 
interest in an AFN by one DI from an¬ 
other DI, such acquisition will still not 
Involve a transfer of capital and there 
will be no transfer of historical invest¬ 
ment experience corresponding to the 
interest transferred. Earnings of the 
AFN during the year of transfer that 
correspond to the interest transferred 
should be prorated between the DIs on 
the basis of the fraction of the year dur¬ 
ing which the Interest was held by each 
DI. Dividends are reported by the DI to 
which they were paid by the AFN in 
accordance with the manner in which 
such DI has elected to report dividends. 
Each DI should report the net transfer 
of capital that was actually made by it to 
the AFN during the year of transfer. 

Prior specific authorizations issued to 
acquiring and divesting DIs will continue 
to be applicable except in cases where a 
{ 312(c) U) (I) transaction affects the 
amount of a specific authorization as the 
result of a change In a DI's Subpart E 
allowables. In such instances. OFDI 
should be consulted as to the continuing 
applicability of the specific authoriza¬ 
tion. 

When two or more DIs, or a person 
within the United States and a DI. com¬ 
bine by merger, consolidation, reorga¬ 
nization or otherwise, no transfer of 
capital Is Involved and the surviving DI 
is required to file Form FDI-107 on or 
before the end of the month following 
the close of the calendar quarter during 
which the combination occurs. The ac¬ 
quisition (from a person within the 
United States acting for its own ac¬ 
count) by a DI. or by a person within the 
United States that was not a DI prior to 
the acquisition, of a DI which thereby 
becomes an affiliate as defined in 6 903<a) 
Is a combination within the meaning of 
I 312(c) (1) (11). In the following discus¬ 
sion, all the members of the combina¬ 
tion. whether or not they were DIs prior 
to combination, are referred to as 
“merging DIs". and a DI that results 
from a combination is referred to as the 
“surviving Dr*. 
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On Form FDI-107, the surviving DI 
shall report the aggregate amount of 
direct investment made by the merging 
DIs during the base period, the aggregate 
amount of annual earnings of AFNs at¬ 
tributed to the merging DIs during 1966, 
1967. and the year preceding the year in 
which the combination occurs, and the 
amount of liquid foreign balances held 
by the merging DIs during 1965. 1966, 
and 1967. Historical earnings and incre¬ 
mental earnings allowables that arc 
available to the surviving DI. and the 
amount of liquid foreign balances that 
may be held at the end of any month by 
the surviving DI, will be based on the 
aggregate figures reported on Form FDI- 
107. In addition, carryforward and 
Schedule C reinvestment allowables that 
would have been authorized under 
l 504 td». (e> and <f) to the merging 
DIs during the year in which the com¬ 
bination occurs will be authorized to the 
surviving DI if it elects 6 504 allowables. 

A borrowing made by a merging DI and 
assumed by the surviving DI is not con¬ 
sidered to have been repaid as a result 
of the com bination. A new certificate on 
Form FDI-106 with respect to long-term 
foreign borrowing or overseas borrowing 
is not required to be filed by the surviving 
DI in order for positive direct Investment 
resulting from repayment to be author¬ 
ized under i 1002ia>. The repayment by 
the surviving DI of a borrowing in con¬ 
nection with which deductions were made 
by the merging DIs (under 5 203(d) (2) 
or (3), $ 306(e) (1) or 1313(d)(1)) will 
involve transfers of capital under 1312 
(a)(7) as though such deductions had 
been made by the surviving DI. Repay¬ 
ment charges incurred under 6 1003 by 
the merging DIs are deemed to have been 
incurred by the surviving DI, and cor¬ 
responding reductions in the allowables 
of the merging DIs that would have been 
made in the year In which the combina¬ 
tion occurs shall Instead be made In the 
allowables of the surviving DI. Transfers 
of capital that would have been recog¬ 
nized by the merging DIs in the year in 
which the combination occurs as the re¬ 
sult of conversions in the preceding year 
shall be recognized and Included in cal¬ 
culating direct investment by the sur¬ 
viving DI. 

Dividends paid by AFNs to merging 
DIs during the base period arc reported 
by the surviving DI on Form FDI-107 in 
accordance witlvthc manner in which the 
respective DIs which received such divi¬ 
dends elected to report them. Dividends 
paid during the first 60 days of the year 
In which the combination occurs by an 
AFN to a merging DI that made the 60- 
day dividend election are reported by 
such merging DI on Form FDI-102F for 
the preceding year. Dividends paid dur¬ 
ing the first 60 days of the year in which 
the combination occurs by an AFN to a 
merging DI that did not make the 60- 
day dividend election, and all dividends 
paid by AFNs to merging DIs after the 
first 60 days of such year, are reported for 
such year by the surviving DI, whether 
or not the surviving DI is deemed to have 
made the 60-day dividend election. 
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Dividends paid by an AFN to the sur¬ 
viving DI during the first 60 days of the 
year in which the combination occurs arc 
reported for the preceding year by the 
merging DI in respect to whose former 
interest such dividends were paid, pro¬ 
vided such merging DI made the 60-day 
dividend election. All dividends paid to 
the surviving DI by AFNs during the first 
60 days of the year in which the combi¬ 
nation occurs in respect to former inter¬ 
ests of a merging DI which did not make 
the 60-day dividend election, and all 
dividends paid by AFNs to the surviving 
DI after the first 60 days of such year, 
are reported for such year by the surviv¬ 
ing DI. whether or not the surviving DI 
is deemed to have made the 60-day divi¬ 
dend election. 

The surviving DI shall be deemed to 
have elected to report dividends in the 
manner that was elected, and (for the 
year preceding the year during which 
the combination occurred) to have made 
the election of allowables urider 5 502(a) 
that was made (for such preceding year), 
by the merging DI which has made the 
largest amount of aggregate positive 
direct investment since the effective date 
of the program (January 1, 1968). Such 
deemed election of allowables shall be 
binding on the surviving DI in the year 
in which the combination occurs and 
thereafter to the extent provided under 
6 502 <b), (c) and (d>. For the purposes 
of this paragraph, aggregate positive di¬ 
rect investment shall be calculated by 
adding net transfers of capital plus rein¬ 
vested earnings of incorporated AFNs. 
without deductions for the expenditure 
or allocation of proceeds of long-term 
foreign borrowing. 

OFDI should be consulted as to the 
applicability of any outstanding specific 
authorizations (and conditions thereto) 
that were issued to merging DIs prior to 
the combination. Also, DIs are advised 
that violations of the regulations by 
mergtng DIs will ordinarily be treated 
by OFDI as having been committed by 
the surviving DI, and compliance reme¬ 
dies that have been imposed but not sat¬ 
isfied when a combination occurs will 
be invoked against the surviving Dr. 

If a DI acquires a debt obligation of an 
AFN from another DI in the same AFN. 
no transfer of capital Is involved and no 
transfer of historical investment experi¬ 
ence between the DIs may be made. 

(ii) Pursuant to $ 312(c) (2), disposi¬ 
tion of an equity or debt interest in a DI 
by an AFN Involves a transfer of capital 
by the DI to the AFN under $ 312<a) (5) 
only if (a) the interest is sold back to 
the DI. or (b) the selling AFN is on affili¬ 
ate of the DI. or (c) the interest is sold 
to another AFN that is an affiliate of 
the DI. 

(Ill) Pursuant to 1312(c)(3), acquisi¬ 
tion by an AFN of on equity or debt 
interest in a DI is not a transfer of capi¬ 
tal to the DI under 6 312(b)(1) unless 
the acquisition is from the DI. 

(iv) Pursuant to 6 312(c)(4). transfer 
by a DI or an equity or debt Interest in 
an AFN 1$ not a transfer of capital by the 
AFN to the DI under I 312(b) (5) unless 
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the transfer (a) is made to a foreign na¬ 
tional or is charged under the FRFCRP 
celling of a financial institution subject 
to such program, and (b) constitutes a 
transfer of capital after application of 
(312(c) (12) (which became effective 
July 1, 1972). See ( B312-18<xll). Com¬ 
mencing January 1, 1973. 5 312(c) (4) 
does not apply to the transfer by a DI of 
a qualified export obligation, except to 
the extent that a transfer of capital by 
the DI was previously recognized with 
respect to such obligation in 1973 or 
thereafter. See 5 B312-22. 

(v) Under (312(c)(5), increase of 
equity interest in an Incorporated AFN 
resulting from reinvestment of the 
AFN’s earnings does not involve a trans¬ 
fer of capital. Reinvestment of the DI’s 
share of an incorporated AFN's earnings 
does, however, constitute an element of 
direct investment, as defined in ( 306(a). 

(vi> Under ( 312(c) (6). increase or de¬ 
crease in the value of an AFN’s assets 
resulting from reappraisal of such assets 
does not involve a transfer of capital. 

(vii) Under (312(0(7), a DI’s guar¬ 
antee of borrowing by an AFN does not 
itself Involve a transfer of capital. (For a 
definition of the term “guarantee”, see 
( 1001(c).) However, payments pursuant 
to a guarantee may Involve transfers of 
capital under (312(a)(6) or (b)(6). 
Positive direct investment attributable 
to a DI’s performance under a guarantee 
of an AFN’s obligation will be authorized 
in excess of applicable allowables, pro¬ 
vided that in the case of a guarantee 
made on or after January 1, 1968, the DI 
has complied with applicable certification 
requirements of ( 1002(b). 

(viii) Under (312(c)(8), payment by 
the primary obligor of interest currently 
due. or fees or commissions in connection 
with borrowings, does not involve a 
transfer of capital. Prepayments of in¬ 
terest pursuant to customary lending 
practices or commercial transactions 
likewise do not involve transfers of cap¬ 
ital. (The fees or commissions referred 
to above include commitment and ter¬ 
mination fees, premiums, underwriters' 
commissions, original issue discounts, 
broker-dealer fees, legal and accounting 
fees, and other like items.) Thus, for 
example, an AFN’s payment of interest 
on a loan from a DI. or vice versa, does 
not involve a transfer of capital if the 
Interest Is paid when due. If not paid 
when due, however, an additional debt 
obligation will be created, involving a 
transfer of capital from the obligee to 
the obligor under 1312(a)(1) or (b)(1) 
and a transfer of capital in the opposite 
direction under (312(a)(3) or (b)(3) 
when the additional obligation is paid. It 
should be noted that the exemption 
under (312(c)(8) applies only to the 
primary obligor. Thus, payments by a 
DI. pursuant to a guarantee of an AFN’s 
borrowing, of interest, commissions and 
fees ow'ed by the AFN, are transfers of 
capital to the AFN under (312(a)(6). 
(See 5 B312-10.) 

(lx) Under 5 312(c)(9), payment of 
rental currently due under a lease, or 
prepayment of rental if customary under 
leases of the type involved, does not in¬ 
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volve a transfer of capital. However, a 
lease of property by a DI to an AFN 
may Involve a transfer of capital under 
(312(a)(8). 

(x) Under (312(c) (10), payment of 
royalties currently due by a licensee does 
not involve a transfer of capital, absent 
circumstances Indicating that such pay¬ 
ments arc essentially equivalent to 
transfers of capital and are merely dis¬ 
guised as royalty payments. Likewise, 
prepayment of royalties will not be 
treated as transfers of capital if such 
prepayments are customarily made by 
licensees under similar license agree¬ 
ments. As In the case of interest pay¬ 
ments, the exemption tinder ( 312(c) (10) 
applies only to payments by a primary 
obligor. 

<xl) Section 312(c) (11) provides, as a 
general rule, that a transfer of any of the 
following items does not Involve a trans¬ 
fer of capital by a DI to an AFN. or vice 
versa: Patents, copyrights, trademarks, 
trade names, trade secrets, technology, 
proprietary processes, proprietary infor¬ 
mation. and similar intangibles, and any 
rights, interests, contracts or applica¬ 
tions relating to the foregoing items. 

“Trade secrets, technology, proprietary 
processes, proprietary information and 
similar intangibles” as used in f 312(c) 

(11 > means information or know-how In 
which the DI has a legally protected, 
proprietary right. The performance of 
services will not qualify under ( 312(c) 
(II) unless such services are ancillary to 
a transfer of property which qualifies 
under 5 312(c) (11). Generally, OFDI will 
consider a transfer of information or 
know-how to involve a transfer within 
the meaning of (312(0 01) if the in¬ 
formation or know -how would qualify as 
property for purposes of tax-free ex¬ 
change treatment under section 351 of 
the Internal Revenue Code (1954). 

The exemptions of (312(c) (11) are 
applicable regardless of the form of the 
transfer, or the consideration received 
in exchange therefor. However, DI’s 
transfer of any of the foregoing Intan¬ 
gibles to an AFN on or after January 1. 
1968. is considered a transfer of capital 
by the DI if (a) the transfer represents 
a substantial departure from a previously 
established practice of the DI with re¬ 
spect to exploitation of Intangibles of 
the type transferred, and (b) the intan¬ 
gible transferred was. prior to the trans¬ 
fer, a substantial source of royalty or 
other like fixed or determinable, annual 
or periodic, income. 

A two-step transaction in which a DI 
sells intangibles to an AFN for cash and 
thereupon purchases an equity interest 
in the AFN with the cash generated by 
the sale of intangibles; or the DI pur¬ 
chases an equity interest in the AFN for 
cash and the AFN thereupon purchases 
intangibles from the DI with the cash 
generated by the sale of its stock to the 
DI. shall be considered a transfer of the 
intangibles In exchange for the equity 
Interest. If the intangibles qualify under 
1312(c) (11). the transfer will not In¬ 
volve a transfer of capital by the DI. 

If a post-January 1. 1968, transfer of 
an Intangible does not Involve a transfer 


of capital because of the foregoing rule, 
no deduction for amortization or any 
like charge with respect to the intangible 
transferred may be made Against earn¬ 
ings in calculating the transferee AFN s 
earnings. Also, even if a transfer of in¬ 
tangibles does not involve a transfer of 
capital, a person within the United 
States making such transfer may become 
a DI if a 10-percent interest (as defined 
in ( 304) In the foreign enterprise is re¬ 
ceived in exchange for the transfer. 

The determination whether transfer 
of an intaugible represents a substantial 
departure from previously established 
practice and whether the intangible 
transferred was a substantial source of 
royalty or like income will depend on the 
facts and circumstances in each case. 

(xii) Commencing July 1, 1972. under 
(312(c) (12), a transaction that would 
otherwise involve a negative transfer of 
capital under ( 312(b) will not (with one 
exception) be a negative transfer of 
capital if the ultimate source of financ¬ 
ing of the transaction is a U.S. financial 
institution (i.e., a bank or nonbank 
financial institution subject to the Fed¬ 
eral Reserve Foreign Credit Restraint 
Program (FRFCRP)) which does not 
charge its FRFCRP ceiling. Commencing 
January l, 1973, however, (312(c) (12) 
does not apply to transactions involving 
qualified export obligations or leases. See 
( B312-22. 

The central principle of (312(c)(12) 
is that UJS.-source funds, derived from 
a U.S. financial institution but exempt 
from restraint under the FRFCRP. can¬ 
not be used to generate a negative trans¬ 
fer of capital under (312(b). With the 
exception regarding qualified export ob¬ 
ligations and leases, and the specific 
exception described below. (312(c) (12) 
provides that no transaction described 
in (312(b) will involve a transfer 
of capital if, in connection with such 
transaction, a U.3. financial institution, 
without charging its FRFCRP ceiling, 
acquires the debt obligation of a foreign 
national and transfers funds or other 
property to the DI or an AFN. or in¬ 
directly to a DI or an AFN through a 
foreign financial institution or through 
an unafflliated foreign national. Section 
312(c) (12) applies whether the trans¬ 
fer of funds or other property by the U.S. 
financial institution takes the form of a 
loan or other extension of credit, pur¬ 
chase of a debt obligation or a claim on 
a foreigner, or any other form, including 
Indirect transfers through intermedi¬ 
aries. 

Thus, where an AFN obtains funds or 
other property from a U.S. financial in¬ 
stitution free of the FRFCRP ceiling. as 
by borrowing or discounting the debt 
obligations of unafflliated foreign na¬ 
tionals under the FRFCRP export credit 
exemption, a transaction described in 
(312(b) that is accomplished by the 
use of such or equivalent funds will not 
constitute a negative transfer of capital 
as a result of ( 312(0(12). 

Section 312(c) (12) applies in all cases 
where funds or other property come from 
a U.8. financial institution under an 
FRFCRP exemption, including cases 
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where the funds are flowed through a 
foreign bank or other foreign intermedi¬ 
ary. Thus, when a U.S. financial institu¬ 
tion subject to the FRFCRP transfers 
funds or other property to a foreign bank 
(such as a foreign branch of a U.S. bank) 
in connection with the foreign bank’s 
loan to an AFN or its purchase from an 
AFN of the debt obligations of other 
foreign nationals. 5 312(c) <12> prevents 
the AFN’s use of the proceeds of such 
transaction from generating a negative 
transfer of capital under 0 312(b), such 
as by making payment to the DI in satis¬ 
faction of export-related debt (that is 
not a qualified export obligation as 
defined in 9 312(c)(13)01)) if the U.S.- 
source financing Is exempt from restraint 
under the FRFCRP. Similarly, through 
the interplay of 99 312(c)(4) and 312 
(c) (12), where the U.S. financial In¬ 
stitution makes such a transfer to the 
foreign bank in connection with the DI’s 
transfer of a debt obligation of an AFN 
or other foreign national to the foreign 
bank, no negative transfer of capital will 
be recognized if the U S.-source financ¬ 
ing is not charged against the U.S. fi¬ 
nancial institution’s FRFCRP celling. 
These results will obtain whether the U.S. 
financial institution, for example, lends 
the funds to the foreign bank or pur- 
rhases the AFN’s (or other foreign na¬ 
tional’s) debt obligations from the for¬ 
eign bank; in each case the U.S. financial 
institution transfers funds and acquires 
the debt obligation of a foreign national. 

However, 9 312(c) (12) will not affect 
established practices for financing the 
purchase of U.8. exports by unafflliated 
foreign nationals. Under the exception in 
subparagraph (tv), where an unafflliated 
foreign national itself obtains funds from 
a domestic financial institution for the 
purchase of U.S. exports from an AFN 
of a DI. the AFN’s use of such funds to 
pay down Its own debt to the DI <or its 
use otherwise in a transaction described 
in 1312(b)) is not affected by the pro¬ 
visions of $ 312(c) (12), to the extent that 
a FRFCRP-exempt export credit to the 
unafflliated foreign national is involved 
and is arranged without the intervention 
of the DI or an AFN in a manner that 
departs from their previously established 
practice*. It does not permit DIs and 
their AFNs to circumvent the purposes of 
8 312(c) (12) by Inducing unafflliated 
foreign nationals to shift from estab¬ 
lished financing sources to U.S. financing 
exempt from restraint under the 
FRFCRP export credit exemption. Ac¬ 
cordingly. if a DI or AFN intervenes with 
a U.Q. or foreign financial institution to 
arrange such U.S.-source financing for 
an unafflliated foreign customer of the 
AFN, 9 312(c) (12) will block recogni¬ 
tion of a negative transfer of capital un¬ 
less such intervention is in accordance 
with previously established practices of 
the DI or AFN. Intervention may be 
found notwithstanding the absence of 
an endorsement or guarantee by the DI 
or an AFN. 

In cases in which a negative trans¬ 
fer of capital is blocked under 1312(c) 
’!2)» a negative transfer of capital is 
recognized at the later time of repay¬ 


ment of the debt obligation by a foreign 
national (Including an AFN, a foreign 
bank, or an unafflliated foreign national, 
as the case may be) to a person within 
the United States (ordinarily the finan¬ 
cial institution which initially acquired 
the debt obligation of a foreign national 
under the FRFCRP export credit exemp¬ 
tion) . Commencing January’ 1.1973. how¬ 
ever. no transfer of capital will be 
recognized at any time in connection 
with the repayment by an AFN of its 
qualified export obligation, except to the 
extent that a transfer of capital by the 
DI was previously recognized with re¬ 
spect to such obligation in 1973 or there¬ 
after. See 9 B312—22. 

To assure compliance with 9 312(c) 
(12) and 9 312(c)(4). DIs transferring 
export-related debt obligations of AFNs 
or unafflliated foreign nationals to for¬ 
eign nationals (including foreign finan¬ 
cial institutions). and AFNs (a) borrow¬ 
ing from U.S. financial institutions or 
from foreign nationals to pay for ex¬ 
ports or (b) transferring export-related 
debt obligations of other AFNs or un¬ 
afflliated foreign nationals to U.S. finan¬ 
cial institutions or to foreign nationals, 
should make the following inquiries: (I) 
Where such transaction is with a foreign 
national, whether a transfer of funds or 
other property is or will be made by a 
U.S. financial Institution in connection 
with such transaction, and if so. whether 
the Uj 8. financial Institution charges 
such transfer under its FRFCRP ceiling: 
(2) where such transaction is directly 
with a U.S. financial institution, wheth¬ 
er the transfer of funds or other proper¬ 
ty by the financial institution is charged 
under its FRFCRP ceiling. The results of 
these inquiries should be retained in the 
books and records of the DI. (These in¬ 
quiries need not be made in connection 
with qualified export obligations or 
qualified export leases.) 

In all the examples below, it is assumed 
that the transactions do not involve qual¬ 
ified export obligations or qualified export 
leases (either because the DI has elected 
out of the export credit exemption sys¬ 
tem or because the goods exported are 
not United States goods as defined in 
9 312(c) (13) (ill)). that the U.S. financial 
institution's acquisition of a foreign na¬ 
tional's debt obligation and transfer of 
funds. In connection with the transaction 
in question, fall within the FRFCRP ex¬ 
port-credit exemption, and that there is 
therefore no charge against the financial 
institution’s FRFCRP ceiling. 

Example 11. DI export* good* on credit to 
an AFN. thereby acquiring a debt obligation 
of the AFN. AFN borrows funds from a US. 
bank to repay lu debt obligation held by tho 
DI. The U.S. bank has acquired the AFN’s 
debt obligation and transferred funds to it. 
By operation of |312(c)(12). no transfer of 
capital Is recognized under I 312(b) (3) untU 
the AFN’s debt obligation acquired by the 
US. bank Is repaid. 

Example 12. DI exports goods on open ac¬ 
count to an AFN. which In turn sella the 
goods on credit to an unafflliated foreign 
national. AFN sells the debt obligation of 
such unafflliated foreign national, with or 
without recourse, to a US. bank. The bank 
has acquired the unafflliated foreign nation¬ 


al's debt obligation, and has transferred 
funds to the AFN. The AFN’s repayment of 
its export debt to the DI Is not a transfer 
of capital under 9 312(b) (3) until the debt 
obligation acquired by the US. bank is re¬ 
paid by a foreign national. 

Example 13. DI exports goods on open ac¬ 
count to an AFN. which in turn sells such 
goods on credit to an unafflliated foreign na¬ 
tional. A US. bank lends funds to a foreign 
financial Institution, and the latter lends 
fvmds to the AFN which repays its export 
debt to the DI. The US. bank has acquired 
the debt obUgatkm of the foreign financial 
Institution. The AFN’s repayment of Its debt 
to the DX is not a transfer of capital tinder 
9 312(b) (3) until the foreign financial In¬ 
stitution's debt obligation to the US bank is 
repaid. The result is the same if the foreign 
financial Institution discounts the debt obli¬ 
gation of the AFN with the US. bank. 

Example 14. DI exports goods on open ac¬ 
count to an AFN. which In turn sells the 
goods on credit to an unaffillated foreign na¬ 
tional. A US. bank lends funds to a foreign 
financial Institution, which purchasea from 
the AFN the debt obligation of the un¬ 
afflliated foreign national. The AFN’s repay¬ 
ment or its export debt to the DI is not a 
transfer of capital under 1313(b)(3) until 
the foreign financial institution's debt obli¬ 
gation to the U.8. bank Is repaid. Similarly, 
the transfer of capital under f 312(b)(3) Is 
deferred if the foreign financial institution 
rediscounts the debt obligation of the un¬ 
afflliated foreign national with the US. bank* 

Example IS. DI exports goods on open ac¬ 
count to an AFN, thereby acquiring a debt 
obligation of the AFN. The DI discounts The 
AFN s debt obligation with a U.8, bank. Since 
the transfer by the DJ of a debt obligation 
of the AFN la neither to a foreign national 
nor to a domestic financial Institution which 
charges its FRFCRP ceiling, by operation of 
1312(c)(4)(a) no transfer of espial is rec¬ 
ognized under 1312(b)(5) until the AFN 
repay* it* debt obligation held by the U S. 
bank. 

Examine 18. DI exports goods on open ac¬ 
count to an AFN A US bank lends funds to 
a foreign financial institution, which pur¬ 
chases the debt obligation of the AFN from 
the DI As a result of || 312(c) (4) and 312(c) 
(12). no transfer of capital la recognized un¬ 
der 1312(b)(5) until the foreign financial 
Institution’s debt obligation to the US. bank 
Is repaid. Although the DI has transferred the 
AFN debt obligation to a foreign national 
within I 312(c) (4) (a) (I), the transaction 
does not constitute a transfer of capital after 
application of 1312(c) (12). since the US 
bank has acquired the debt obligation of the 
foreign financial institution and transferred 
funds to It without charging its FRFCRP 
celling: hence I 312(c) (4) <b) is not fulfilled. 
The result Is the same If the foreign financial 
Institution rediscounts the debt obligation of 
the AFN with a US. bank. 

Eiarnple 17. DI exports goods on open ac¬ 
count to an AFN. which In turn sells the 
goods to an unafflliated foreign national. 
Without the Intervention of the DI or the 
AFN. the unafflliated foreign national bor¬ 
row* funds from a US bank and pays the 
AFN. A negative transfer of capital is recog¬ 
nized under 1312(b)(3) when the AFN re¬ 
pays the DI. 

Example 18. DI export* goods on open ac¬ 
count to an AFN. which in turn sells the 
goods to an unafflliated foreign national 
Without the Intervention of the DI or the 
AFN. a US. bank lends funds to a foreign 
financial Institution, which in turn lends 
funds to the unafflliated foreign national to 
pay the AFN for the exported goods. The 
AFN'a repayment of its own export debt to 
the DI U a negative transfer of capital under 
1312(b) (8). The result is the same »f tho 
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foreign financial institution redlocounta with 
the U S. bonk the debt obligation IU has ac¬ 
quired from the unafflllated foreign national. 

Example 19. DI exports goods on open ac¬ 
count to an AFN, which sells the goods on 
credit to an un&miiated foreign wholesaler. 
The wholesaler In turn sells the goods on 
credit to on unafflllated foreign retailer. 
Without the Intervention of the DI or AFN. 
the foreign wholesaler sells the debt obliga¬ 
tion of the foreign retailer to a UB. bank, and 
repays the AFN which In turn repays the DI. 
The AFN’* repayment of its export debt to 
the DI is a negative transfer under f 312(b) 
(3). The result is the same If the foreign 
wholesaler sells the foreign retailer's debt ob¬ 
ligation to a foreign financial Institution, 
which purchases the retailers debt by bor¬ 
rowing from a UB. bank or by rediscounting 
the retailer's debt obligation with a UB. 
bank. 

Example 20. DI exports goods on open ac¬ 
count to an AFN. which in turn sells the 
goods on credit to an unamilated foreign 
national. Neither the AFN nor the DI has an 
established practice of arranging UB.-source 
financing of the AFN'a sales. With the as¬ 
sistance of the AFN or the DI. the unofflliated 
foreign national borrows from a foreign bank 
which discounts the debt obligation of the 
unafTUated foreign national with a UB. bank. 
The unofflliated foreign national repays the 
AFN, which In turn repays the DI. No trans¬ 
fer of capital under 1312(b)(3) may be 
recognized until the debt obligation held by 
the UB. bank is repaid. 

The following example Illustrates the 
Interplay between {312(c) (12) and 
{312(b)(3) as Interpreted In {B312- 
15<ill): 

Example 21. DI exports goods on open ac¬ 
count to an AFN. which In turn sells the 
goods on credit to an unofflliated foreign 
national. The AFN assigns the debt obliga¬ 
tion of the unofflliated foreign national to 
the DI. The assignment is treated on inter¬ 
company accounts os a satisfaction of the 
AFN's export debt obligation to the DI. but 
no transfer of capital under 1312(b)(3) 
results from suoh an assignment until the 
unofflliated foreign national's debt obliga¬ 
tion Is paid, or is sold by the DI to another 
unafflllated foreign national or to a UB. 
financial Institution which charges the trans¬ 
fer under IU FRFCRP ceding (see I B312-15 
(111)). If the DI seUs the debt obligation 
of the unafflllated foreign national to a for¬ 
eign financial institution which borrows 
equivalent funds from a UB. bank or re¬ 
discounts the unafflllated foreign national's 
debt obligation with a UB. bank 1312(c) 
(12) (Ul) blocks recognition of a transfer of 
capital under 1312(b)(3) until the debt 
obligation held by the UB. bank is repaid by 
a foreign national. 

§ B312—19 I’nrmimcratcd transactions 
not Involving a transfer of capital. 

Certain other transactions not enu¬ 
merated in { 312(c) will be deemed not 
to Involve transfers of capital between a 
DI and an AFN. even though a foreign 
enterprise may become or cease to be an 
AFN as a result of the transactions. 
However. If a foreign enterprise ceases to 
be an AFN as a result of any such trans¬ 
action. this will not change the amount 
of direct Investment chargeable to the DI 
during the base period in the appropriate 
scheduled area. The transactions refer¬ 
red to are as follows: 

Acquisition by a DI. from an AFN or un- 
afflllated foreign national, of stock or assets 
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of a foreign corporation, partnership, or busi¬ 
ness venture In exchange for stock of an 
AFN; 

Contribution by a DI of stock or assets of 
an AFN to capital of another AFN; 

Merger of one Incorporated AFN Into an¬ 
other incorporated AFN of the same Dr, or 
consolidation of AFNs of the same DL or 
merger or consolidation of an AFN Into or 
with the DI; 

Division of an AFN Into two or more en¬ 
titles; and 

Recapitalization of an AFN involving on 
exchange of stock for stock, debt for debt, 
stock for debt, or debt for stock. 

A DI will not be exempt from recog¬ 
nizing a transfer of capital In a stock- 
for-stock/assets acquisition as described 
In the first category above of the ex¬ 
change in effect results in an acquisition 
for cash. 

Example 22. During 1070. DI organizes an 
Incorporated AFN (A) In Schedule A and 
contributes 320 million cash to the capital of 
A. DI then enters into an agreement with 
X. a foreign national, whereby DI acquires 
from X all of the stock of a French corpora¬ 
tion (C) in Schedule C In exchange for all 
of the stock of A. Thereafter. X causes A to 
be dissolved and the assets of A (320 million 
cash) to be distributed to Itself. This trans¬ 
action Is not a bona fide exchange of stock 
for stock, exempt from 11312 and 503, but 
Is equivalent to an acquisition of C for cosh, 
and constitutes a transfer of capital from A 
to DI under I 312(b) and a transfer of capi¬ 
tal from DI to C under | 312(a) of 320 mil¬ 
lion. 

A DI will not be deemed to have made 
a transfer of capital to its AFN if the 
DI deposits funds with a foreign govern¬ 
ment or a foreign bank pursuant to an 
import deposit law. regulation or re¬ 
quirement of the foreign government in 
connection with exports made by the DI 
to the AFN. The foregoing rule applies 
only if the deposit is not returned or re¬ 
turnable to the AFN or otherwise carried 
on the books and records of the AFN as 
an asset or a debt obligation to the DL 

§ B312—20 International construction 
projects. 

Bid preparation expenditures in con¬ 
nection with international construction 
projects are to be excluded from compu¬ 
tation of a Dl's net transfer of capital, 
whether such expendtures have been in¬ 
curred by the DI or it has advanced 
funds for such purpose to an AFN. How¬ 
ever. such expenditures may not sub¬ 
sequently be deducted In computing 
earnings of Incorporated AFNs or ag¬ 
gregate net assets of unincorporated 
AFNs. Specific authorizations with re¬ 
spect to transfers of capital to foreign 
construction projects may also be granted 
in appropriate circumstances under 5 801. 

g B3 12-21 Expropriation. 

A DI which has had AFN property ex¬ 
propriated by a foreign government 
should apply for an interpretive opinion 
concerning application of the regulations 
to the particular facts of the case. Such 
an application may also request a specific 
authorization. See Part IV(J> of the Re¬ 
vised Instructions for Submitting Appli¬ 
cations for Specific Authorizations, 
dated May 24.1973. 


§ B312*22 Export credit. 

(1) Introduction .—Sections 312(c) 
(13). 312(c)(14). and 313(b) arc the key 
provisions constituting a general exemp¬ 
tion in connection with qualifying export 
transactions. The general approach of 
the new export credit exemption system 
is to exempt, from positive transfer of 
capital charge, an extension of qualified 
export credit by a DI to its AFN. unless 
and until the AFN fails to repay the 
credit within a time period that would 
be permitted if the DI and AFN were 
dealing at arm’s length. Under this ap¬ 
proach. a DI will generally age its receiv¬ 
ables for qualifying export credits that 
are outstanding at yearend. to determine 
which are ’’overdue” as measured by the 
applicable arm's-length terms and there¬ 
fore give rise to transfer of capital 
consequences. 

In keeping with the balance of pay¬ 
ments objectives of the regulations, the 
exemption system rests on the assump¬ 
tion that DIs will continue to cause their 
AFNs to maintain repayments of export 
credits that were outstanding at yearend 
1972 at a rate consistent with past prac¬ 
tice. (Such repayments in 1973 may be 
attributed in part to credits extended in 
1973. rather than to prior-year credits, 
as set forth in paragraph (iv) below > 
Where a DI causes its AFNs to curtail 
their repayment of such prior-year cred¬ 
its. in an attempt to take undue advan¬ 
tage of the exemption system, such ac¬ 
tion may be treated as an evasion of the 
regulations under { 204. Increases in the 
level of outstanding export credit not 
related to increased levels of exports may 
similarly be viewed as evidence of such 
evasion. Such a DI also may be deemed 
to have elected out of the exemption 
under { 312(c) (13) (vi). Further, the in¬ 
definite extension or forgiveness of ex¬ 
port credits may be deemed a contribu¬ 
tion to the capital of the AFNs involved 
DIs will continue to be required to report 
export and export credit information on 
quarterly and annual reports. 

The exemption system will not affect 
the computation of positive direct In¬ 
vestment during the base period. 1965- 
1966. Forms FDI-101, on which base pe¬ 
riod calculations are reported, should not 
be refiled to exempt export credits. 

(ii) General explanation. —Under the 
regulations in effect through 1972, the 
acquisition by a DI of an obligation of 
an incorporated AFN attendant to an 
export sale of goods or services to the 
AFN by the DI was a positive transfer 
of capital under I 312(a) (1); repayment 
of the obligation by the AFN. or transfer 
of the obligation by the DL was a nega¬ 
tive transfer of capital under I 312(b) (3> 
or (5). The provisions applicable to un¬ 
incorporated AFNs produced the same 
result. The newly adopted export credit 
exemption provisions of the regulation* 
({{ 312(c) (13), 312(c) (14). 313(b)). ef¬ 
fective for transactions on or after Jan¬ 
uary 1. 1973. In general block all positive 
and negative transfers of capital in con¬ 
nection with qualifying export trans¬ 
actions. 

Section 312(0(13) Is the principal 
provision governing the treatment of ob- 
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ligations of incorporated AFNs acquired 
by DIs in connection with qualified ex¬ 
port sale transactions. For such trans¬ 
actions 5 312(c) (13) establishes excep¬ 
tions to the general definitions of posi¬ 
tive and negative transfers of capital set 
forth in $$ 312(a) and 312(b). Provisions 
in 8 313(b), governed by the definitions 
set forth in 8312(c)(13), provide the 
same substantive treatment with respect 
to unincorporated AFNs. Section 312(c) 
(14) provides an exclusion with respect 
to the transfer or return of property 
pursuant to qualified export leases by DIs 
to incorporated AFNs. 

Under 9 312(c) (13). no transfer of 
capital is recognized in connection with 
an acquisition by a DI on or after Jan¬ 
uary 1, 1973. of a debt obligation of an 
incorporated AFN attendant to a sale by 
the DI to the AFN of U.S. goods or U.S. 
services, until the obligation has been 
outstanding for a period longer than the 
arm’s-length term applicable to the 
transaction. A positive transfer of cap¬ 
ital In the amount of the debt obliga¬ 
tion is charged w hen the credit becomes 
overdue as measured by the arm's-length 
term if the DI holds the obligation at 
that time. Commencing January 1, 1973 
no negative transfer of capital will be 
recognized In connection with any repay¬ 
ment of a qualified export obligation by 
an AFN. or transfer by a DI of such an 
obligation, except to the extent that a 
positive transfer of capital has been 
previously recognized in 1973 or there¬ 
after with respect to the obligation. (It 
>hould be noted that this rule applies to 
the repayment or transfer after 1972 of 
qualified export obligations that were ac¬ 
quired by the DI in 1972 or earlier.) 
Moreover commencing January 1. 1973. 
no negative transfer of capital is recog¬ 
nized for the repayment by or in behalf 
of an AFN of a qualified export obliga¬ 
tion held by a financial Institution sub¬ 
ject to the Federal Reserve Foreign 
Credit Restraint Program C’FRFCRP”' 
even though such repayment would have 
been deemed a transfer of capital by the 
AFN under the proviso to 9 312(c) <4) or 
i 312(c)(12). 

The substantive rules applicable to 
unincorporated AFNs produce the same 
net result. Ordinarily the liability of an 
unincorporated AFN to a DI Is excluded 
in calculating the net assets of the AFN 
under 8 313(b). Thus, a sale of goods 
by the DI to the AFN on credit resulted 
prior to 1973 in an Increase in the AFN s 
net assets by increasing its assets with¬ 
out increasing its abilities. This had the 
effect of a positive transfer of capital, 
commencing January 1. 1973. the llabili- 
hes of unincorporated AFNs to the DI 
which represent qualified export obliga¬ 
tions arc not excluded from the calcula¬ 
tion of net assets, until such obligations 
nave been outstanding for periods of 
time longer than the arm’s-length terms 
applicable to them. When such obliga¬ 
tions become overdue as measured by the 
arm’s-length term, they must be ex¬ 
cluded in the net asset calculation; this 
increases net assets and has the effect of 
a positive transfer of capital. Payment 
made to the DI from AFN assets, eliml- 
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nating the excluded liability, reduces 
net assets and has the effect of a nega¬ 
tive transfer of capit&L 

A qualified export obligation which Is 
acquired and then satisfied or trans¬ 
ferred within the same year has no net 
effect under the regulations, whether 
or not It Is repaid or transferred within 
the arm's-length term applicable to the 
transaction. But where the debt obliga¬ 
tion remains outstanding at yearend. 
and is at that time overdue as measured 
by the arm's-length term, the DI will 
incur a positive transfer of capital charge 
in that year. The DI can recognize a 
negative transfer of capital in the year 
in which such obligation is repaid or 
transferred. 

Sections 312(c)(4) and 312(c) (12) as 
amended effective January 1, 1973 arc 
not applicable to qualified export obliga¬ 
tions. Thus, where a DI transfers a quali¬ 
fied export obligation to an institution 
subject to the FRFCRP. or an AFN ob¬ 
tains funds from such an Institution to 
repay a qualified export obligation to the 
DI. 99 312(c)(4) and 312(c) (12) have no 
effect on the treatment of such transac¬ 
tions, regardless of whether the institu¬ 
tion charges its ceiling under the FRF 
CRP in connection with the transaction. 

The provisions of 99 312(c) (13) (per¬ 
taining to Incorporated AFNs) and 313 
<b) (1), (2) (pertaining to unincorpo¬ 
rated AFNs) apply to sales transactions. 
Separate provision is made in 9 312(c) 

(14 > to exempt the transfer of property 
to an incorporated AFN pursuant to a 
qualifying export lease and the return of 
property so transferred. The effect of 
these provisions is described In para¬ 
graph (ix). below. 

Hie provisions constituting the export 
credit exemption system do not affect the 
treatment of acquisitions of export obli¬ 
gations of AFNs which are not qualified 
export obligations as defined in 8 312(c) 
(13). Acquisitions of such nonqualified 
obligations continue to constitute posi¬ 
tive transfers of capital under 9 312(a) 
(1). or, in the case of unincorporated 
AFNs. increase in net assets under 8 313 
(b) (by exclusion of the Imputed debt 
obligation). at the times the obligations 
arc acquired; repayment of the obliga¬ 
tions by the AFN or transfers of them 
by the DI continue to constitute nega¬ 
tive transfers of capital under 9 312(b) 
(3) or (5) or a decrease in net assets 
under 9 313(b) (unless recognition of the 
negative transfer of capital or reduction 
in assets is blocked by 9 312(c)(4) or 
9 312(c) (12)). Also. 9 312(0(14), which 
provides an exemption for qualified lease 
transactions, does not affect the treat¬ 
ment of nonqualified leases. It should be 
carefully noted that these rules apply re¬ 
gardless of whether the nonqualified ob¬ 
ligation or lease arose before 1973. 

Because of the differing treatment 
that is provided for qualified and non¬ 
qualified export obligations and leases. 
DIs (except DIs which elect out of the 
exemption system In accordance with 
8 312(c) (13) (vl)) should segregate on 
their books and records those AFN obli¬ 
gations which are qualified export obliga¬ 
tions and those lease transactions which 
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constitute qualified export leases. DIs 
are also required to determine which of 
the AFN obligations held as of the end 
of the year 1972 were qualified export 
obligations and which leases outstanding 
were qualified export leases, since repay¬ 
ment of such qualified export obligations 
and returns of property under such 
leases are not negative transfers of 
capital. 

Such segregation of AFN debt to the 
DI that was outstanding at yearend 
1972 many be unduly difficult for many 
DIs which recorded a variety of miscel¬ 
laneous transactions. In addition to quali¬ 
fied export obligations, through general 
Intercompany accounts with their AFNs. 
Where such is the case, a DI may segre¬ 
gate yearend 1972 outstanding debt, with 
respect to any general intercompany ac¬ 
count, by certifying In good faith, on its 
form FDI-102F filed for 1973, that at 
least a certain percentage of the out¬ 
standing balance due from the AFN at 
yearend 1972 was attributable to items 
which were not qualified export obliga¬ 
tions. The percentage certified may not 
exceed 15 percent. Such segregation of 
the yearend 1972 balance of a general in¬ 
tercompany account Into qualified export 
obligations and other items by certifica¬ 
tion shall be binding for all purposes of 
the regulations. The certification is. of 
course, subject to audit. No certification 
may be made with respect to post-1973 
transactions. 

Example 23 .—In 1972 DI maintained a gen¬ 
eral intercompany account with Ita AFN. 
The large majority of the Items accounted 
for in this account were acquisitions of 
qualified export obligations of the AFN and 
repayments of such obligations by the AFN. 
However, the account also recorded sales 
of non-U.S. goods to the AFN, certain royalty 
payments overdue from the AFN and other 
Items. At yearend 1972 the account reflected 
a balance of MOO.OOO due from the AFN. DI 
has not computed exactly what portion of 
this 1972 amount was attributable to Items 
other than qualified export obligations, but. 
based on iU general knowledge of 1U deal¬ 
ings with the AFN and the use of the Inter¬ 
company account. It believes hi good faith 
that at least 7 percent of the account rep¬ 
resents such Items. DI may certify this per¬ 
centage on lt« form FDI-102F filed for 1973. 
Accordingly. DI may recognize up to 428.000 
(7 percent x MOO.OOO) of 1973 repayments 
applied against this outstanding balance as 
negative transfers of capital. Of course, DI 
acquisitions In 1973 of AFN obligations other 
than qualified export obligations will give 
rise to positive transfers of capital. There¬ 
fore. the net Increase or net decrease In the 
nonqualifying portion of the account over 
the year, beginning with the #28,000 vearend 

1972 balance, will equal the net positive or 
net negative transfer of capital resulting 
from acquisitions and satisfactions of AFN 
obligations other than qualified export obli¬ 
gations. But. by virtue of the certification, 
any amount In excess of #28,000 repaid In 

1973 Applicable to the 1972 ending intercom¬ 
pany account balance will be considered 
repayment of qualified export obligations for 
which no negative transfer of capital is rec¬ 
ognizable 

The amendments are described in 
greater detail as follows: 

(ill) Definitions.— (a) Qualified export 
obligation. Under 8 312(c) (13) (ID (A), 
the term ’’qualified export obligation*' 
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means a debt obligation of an AFN ac¬ 
quired by a DI In any year (including 
any year before 1973) attendant to a 
sale of UB. goods or U.S. services. There 
are two exceptions: 

(1) In no event is a qualified export 
obligation recognized in connection with 
n transaction that is in substance a con¬ 
tribution to capital. Where a transfer 
of goods or services is recorded on a 
DI’s books and records as a credit sale, 
and timely payment is subsequently for¬ 
given in whole or in part, the transac¬ 
tion may be deemed a contribution to 
capital in the year the goods or services 
were transferred. (However, where 
changed circumstances give rise to a 
legitimate business reason for forgiving 
the Indebtedness attendant to a trans¬ 
action previously treated in good faith 
as a credit sale, the amount of the debt 
forgiven will be treated as a transfer of 
capital In the year of forgiveness.) Tilts 
rule applies to unincorporated AFNs os 
well as Incorporated AFNs. Thus, where 
a DI ships goods to an unincorporated 
AFN or performs services for it with the 
arrangement that the AFN will make 
full payment for the goods or services, 
the DI may treat the transaction as a 
sale to the unincorporated AFN. If the 
other requirements arc met, such a sale 
gives rise to a qualified export obliga¬ 
tion. However, If the DI does not antici¬ 
pate full payment for the goods or 
services, or foregoes payment, the trans¬ 
action may be coasidered a contribution 
to capital, which does not give rise to a 
qualified export obligation. 

(2) In no event does a qualified export 
obligation arise In connection with an 
installment sale unless the terms of the 
sale require installment payments at an 
arm’s-length rate, taking into account 
the time and amount of each payment 
to be made. For example, if a DI sells 
equipment to an AFN for a total price 
of $60,000. and the sale agreement re¬ 
quires three semiannual payments of 
$10,000 and a final semiannual payment 
of $30,000, the sale does not require pay¬ 
ments at an arm’s-length rate. If an 
arm’s-length rate of payment would re¬ 
quire four semiannual payments of 
$15,000. If. on the other hand, the agree¬ 
ment requires an initial semiannual in¬ 
stallment of $30,000 and three additional 
semiannual payments of $10,000, the 
sale would give rise to qualified export 
obligations since the rate of payment re¬ 
quired is faster than the arm’s-length 
rate. The arm’s-length rate of payment 
for these purposes is the rate that would 
have been provided at the time the trans¬ 
action was entered into. In independent 
transactions with or between unrelated 
parties under similar circumstances, con¬ 
sidering all relevant factors except the 
credit standing of the AFN. The AFN is 
considered to be an average or typical 
credit risk, not an unusually good or a 
poor one. See paragraph (v) below. 

Each payment due under an install¬ 
ment sale which gives rise to a qualified 
export obligation is deemed to be a 
separate qualified export obligation. 
Thus, in the last example in the preced¬ 
ing paragraph, the transaction would 
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give rise to one qualified export obliga¬ 
tion of $30,000 and three qualified export 
obligations of $10,000 each, due at suc¬ 
cessive semiannual intervals. 

(b) United States goods .—The ex¬ 
emption of 9 312(c) (13) is applicable to 
sales of “United States goods”, which 
are defined In § 312(c) (13) (ill) to be 
tangible property meeting two require¬ 
ments. It must be grown, produced or 
manufactured in the United States, and 
It must be exported from the United 
States by the DI. 

Property is considered grown, pro¬ 
duced or manufactured in the United 
States only if it may be classified as 
’’domestic” for purposes of a Depart¬ 
ment of Commerce Shipper’s Export 
Declaration on Commerce Department 
Form 7525-V. This is the form that must 
be completed and submitted by all ex¬ 
porters shipping domestic goods from 
the United States. With regard to classi¬ 
fication of goods shipped as ’’foreign” or 
’’domestic”, article IV of the form pro¬ 
vides as follows: 

Exports of domestic merchandise include 
commodities which are the growth, produce, 
or manufacture of the United States Exports 
of foreign merchandise Include commodities 
of foreign origin which entered the United 
8tates as imports, and which, at the time 
of exportation, are In the same condition as 
when Imported. Commodities of foreign 
origin which havo been changed In the 
United States from the form In which they 
were Imported, or which hare been enhanced 
in value by further manufacture In the 
United States, are considered aa “domestic** 
commodities. 

(c> United States services .—Sales of 
services will qualify for the 9 312(c) (13) 
exemption only if they are “United States 
services”, as defined in 9 312(c) (13) (iv), 
which must be services performed for an 
AFN by the DI. Services performed by a 
DI through one of Its AFNs for another 
AFN are not considered performed by the 
DI. Services subcontracted to another 
party for performance on behalf of the 
DI are not considered performed by the 
DI. 

<d> Arm's-length term —The regula¬ 
tions provide that the acquisition by a DI 
of a qualified export obligation is exempt 
from recognition only during an arm’s- 
length term of obligation. TTiis is ex¬ 
plained in paragraphs (v) and (vl). be¬ 
low. 

(iv) Overdue qualified export credit .— 
Under the regulations in effect through 
1972, a positive transfer of capital was 
recognized upon the acquisition of an 
AFN obligation by a DI in connection 
with any credit sale to the AFN, and a 
negative transfer of capital was recog¬ 
nized upon repayment of the obligation 
by the AFN or transfer of it by the DL 
Under 9 312(c) (13) (i). no positive trans¬ 
fer of capital is recognized in connection 
with an acquisition on or after January 1. 
1973 of a qualified export obligation of an 
incorporated AFN until the obligation, 
held by the DI, has been outstanding for 
a period longer than the arm’s-length 
term applicable to it. Thus, if the obliga¬ 
tion is not “overdue” as measured by the 
arm's-length term, no positive transfer of 


capital arises. The repayment or other 
satisfaction of a qualified export obliga¬ 
tion by an incorporated AFN, or transfer 
by a DI of a qualified export obligation 
does not constitute a negative transfer of 
capital if effected within the period of 
the arm’s-length term. If. however, the 
obligation becomes overdue and is held 
by the DI so that a positive transfer of 
capita) is recognized with respect to it 
(on or after January 1, 1973), such re¬ 
payment or satisfaction or transfer does 
constitute a negative transfer of capital 

The rules provided in f 313(b) apply¬ 
ing to unincorporated AFNs produce the 
same net result as the rules for incor¬ 
porated AFNs. Where a qualified export 
obligation of an unincorporated AFN Is 
acquired by a DI. the liability of the APN 
is Included in calculating the net as¬ 
sets of the AFN under 9 313(b) until the 
obligation has been outstanding for a 
period longer than the arm’s-length 
term applicable to It. This AFN liability 
either offsets the exported asset (result¬ 
ing in no change In the net asset posi¬ 
tion) or. where payment for services is 
expensed, produces a reduction in net 
assets. 

Where payment or satisfaction of the 
qualified export obligation is made be¬ 
fore the obligation becomes overdue as 
measured by the arm’s-length term, there 
is a reduction in assets and a corre¬ 
sponding reduction In liabilities, produc¬ 
ing no change in net assets. The net 
result of the credit sale and subsequent 
payment within the arm’s-length term 
Ls either (1) no change In net assets 
If an asset is recognized (as for the pur¬ 
chase of goods or capitalized services), 
or. (2) a reduction in net assets if the 
item purchased Is expensed (as for the 
purchase of expensed services). 

But when the obligation becomes over¬ 
due under the arm’s-length term the lia¬ 
bility must then be excluded in calculat¬ 
ing net assets under 9 313(b), resulting 
in an increase In net assets. The net 
change attendant to the sale on credit 
and subsequent failure to pay within the 
arm’s-length term Is an Increase in net 
assets where an asset is recognized (as 
for the purchase of goods or of capital¬ 
ized services) . or no change in net assets 
where the item purchased is expensed (as 
for the purchase of expensed services*. 
Repayment by an AFN of an “overdue'* 
qualified export obligation results in a 
reduction in net assets as computed 
under 9 313(b), since cash is expended to 
pay the obligation but the liability elimi¬ 
nated is an excluded liability. 

Under } 313(b) (2) any reduction in net 
assets resulting from a repayment of a 
qualified export obligation acquired by 
the direct investor prior to 1973 is dis¬ 
regarded in computing the increase or 
decrease in net assets of the AFN. 

For any year commencing with 1973. 
the DI will compute positive transfers of 
capital related to qualified export obliga¬ 
tions (of either an incorporated or an 
unincorporated AFN) on the basis of 
the qualified export obligations of the 
AFN acquired on or after January 1.1973 
that are overdue at yearend as measured 
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by the arm's-length term. When such 
overdue obligations are repaid by the 
FS in a subsequent year, a negative 
nsfer of capital will be recognized. 

Example 24 —On March 15. 1973. DI Mila 
■l OO© worth of UB. goods to an Incorpo- 
r.v.ed AFN. On October 31. 1973. the DI Mila 
5 000 worth of UB. goods to tha AFN. The 
-m* length term applicable to both trans- 
tjons Is 9 months. As of December 31. 1973. 
i cither qualified export obligation has been 
• paid. A positive transfer of capital of $50.- 
000 is recognised la connection with the first 
: ^uLdtkm on December 15. 1973, the date 
the obligation became overdue aa measured 
t the 9-month arm's-length term applicable 
to V Since the obligation baa not been re¬ 
paid by yenrend 1973. there la no offsetting 
negative, and the positive transfer of capital 
must be charged for 1973 Program compli¬ 
ance. No transfer of capital la recognized, 
however. In connection with the second 
qualified export obligation, since at yearend 
11*73 the obligation has been outstanding 
fnr a period less than the 9-month arm's- 
imnh t*rm applicable to it. 

On January 31. 1974. the AFN repays both 
obligations ($125,000). A negative transfer 
of capital of only $50,000 Is recognized In 
• >nnectloD with the repayments, ainoe a posi¬ 
tive transfer of capital of only $50,000 was 
previous# recognized as a result of ocqutsl- 
•*nn of the obligations. 

Example 25 .—Same facts as In Example 2. 
pxrept that the AFN Involved Is unlnoorpo- 
rnt*d. As of December 31. 1973, the net assets 
of the AFN have been Increased by $50 000 
m n result of the first purchase, since the 
exported goods are Included os AFN assets, 
-title the liability to the DI arising from 
the purchase, having become overdue as 
measured by the arm's-length term on De¬ 
cember 15, 1973, Is excluded in calculating 
the net assets of the AFN under soctlon 313 
lb). The second purchase has no effect on 
asMte, since the liability Is not ova 
hs of yearend and therefore Is Included In 
tab ulating the AFN's net assets, offsetting 
the .acquired asset. When the obligations are 
repaid on January 31. 1974. the repayment 
cf the $50,000 obligation results m a $50,000 
reduction In net assets as computed under 
1313(b), There Is a $50,000 reduction In 
(cash), while there Is no reduction 
m liabilities since the corresponding llabU- 
Itv had been excluded for I 313(b) purposes. 
7he repayment of the $75,000 obligation has 
no effect on net assets os computed under 
I 313(b) since the liability eliminated is an 
included liability; thus, the reduction In 
xn*eu is offset by the reduction In liabilities. 

A DI which in past years has extended 
preater than arm’s-length terms to Us 
AFNs may incur positive transfer of 
capital charges In 1973. even where Its 
exports are not rising and AFN repay¬ 
ments are maintained at a level con¬ 
sistent with past practice, if the DI 
attributes all 1973 repayments of quali¬ 
fied export obligations to outstanding 
obligations under the firs t-in-flrst-out 
concept. Similarly, a DI which in post 
.years has extended greater than arm's 
length terms to its AFNs may Incur 
transfer of capital charges in 1973 where 
volume of exports is rising, even 
though all new credits in 1973 are ex¬ 
tended on arm’s-length terms. In both 
situations, under the flrst-in-flrst-out 
r ncept a large part of 1973 repayments 
ould be attributed to 1972 qualified ex¬ 
hort obligations, and a corresponding 
amount of qualified export obligations 
squired in 1973 would remain outstand¬ 
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ing and possibly “overdue** at yearend 
1973. To alleviate this difficulty, a DI 
may treat a greater portion of 1973 re¬ 
payments as attributable to qualified ex¬ 
port obligations arising In 1973 than 
would ordinarily be the case if all re¬ 
payments were matched on a first-ln- 
first-out basis. Specifically, the DI may 
treat all 1973 repayments by on AFN 
of qualified export obligations as attrib¬ 
utable to that AFN’s repayments of such 
obligations arising in 1973/ except for an 
amount equal to the lesser of (1) one- 
half the balance of qualified export ob¬ 
ligations outstanding from the AFN at 
yearend 1972. or (2) one-half the total 
amount of qualified export obligations 
repaid In 1973. Insofar as 1973 AFN 
repayments are attributed to 1973 quali¬ 
fied export obligations, such obligations 
are deemed satisfied; they therefore are 
not outstanding at yearend 1973. and 
thus need not be aged to determine 
whether they give rise to positive trans¬ 
fer of capital charges in 1973. 

Example 2B. During 1971 and 1972 DI 
shipped AFN $60,000 of US goods each 
month on 12-month terms, resulting in a 
yearend 1972 balance of outstanding quali¬ 
fied export obligations of $500000 In 1973 
DI continues shipping $50,000 of UB goods 
to AFN each month, acquiring qualified ex¬ 
port obligations with each shipment, and 
AFN continues repaying $50,000 of qualified 
export obligations each month. The arm's 
length term applicable to each shipment la 
6 months. Under the first-ln-first-out con¬ 
cept. the entire $600,000 of 1073 repayments 
would be applied to reduce the 1972 yearend 
balance, for which no negative transfer of 
capital could be recognized. The entire 
$600,000 yearend 1973 balance would be con¬ 
sidered 1973 qualified export obligations 
which, when aged, would show all of the 
obligations acquired In the first 6 months to 
be overdue, giving rise to a $300,000 positive 
transfer of capital charge In 1973. The DI may 
elect, however, to attribute $300,000 of the 
repayments to satisfaction of qualified ex¬ 
port obligations arising in 1973 ($600,000 
actually repaid In 1973 reduced by the lesser 
of (1) one-half the $600,000 yearend 1972 
balance, or (2) one-half the $600,000 of 1973 
repayments of qualified export obligations); 
the remaining $300,000 of repayments Is 
attributed to obligations outstanding at 
yearend 1972. Thus, as of yearend 1973 the 
DI would hold $600,000 of qualified export 
obligations. $300,000 or which were acquired 
prior to 1973 and need not be aged, and 
$300,000 of which were acquired In the last 6 
months of 1973 and are not "overdue” os 
measured by the applicable arm's-length 
term No positive transfer of capital charge 
is incurred. 

Example 27. During 1969 through 1972 DI 
shipped AFN $50,000 of UB. goods each 
month on 2-year terms, resulting in a year- 
end 1972 balance of outstanding qualified 
export obligations of $1,200,000. In 1973 DI 
ship* AFN $150,000 of UB. goods each month. 
AFN continues repaying $50,000 each month 
for the first 6 months, but for the months 
July through December repays $200,000 each 
month, leaving a balance of $1,500,000 at 
yearend 1973. The arm's-length term appli¬ 
cable to all shipments Is 5 months. Under the 
firat-tn-first-out concept, $1,200,000 of 1973 
repayments would be applied to reduce the 
1972 yearend balance, and $300,000 would be 
considered repayments of tbe obligations 
arising In January and February of 1973. The 
balance at yearend 1973. when aged, would 
show $600,000 of qualified export obligations 
arising In March through June of 1973 (far 
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which a transfer of capital charge Is recog¬ 
nized since they are "overdue" by the appli¬ 
cable arm’s-length terms), and $900,000 of 
such obligations arising in the last 6 months 
(which are not yet "overduo'’ and therefore 
not subject to charge). The DI may elect, 
however, to attribute $000,000 of 1973 repay¬ 
ments to qualified export obligations arising 
In 1973 ($1,500,000 of 1973 repayments re¬ 
duced by the lesser of < l) one-half the year- 
end 1972 balance of $1,200,000. or (2) one- 
half the 1973 repayments of $1,500,000); the 
remaining $600,000 of repayments u attrib¬ 
uted to obligations outstanding at yearend 
1972. Tbe yearend balance of $1,500,000 would 
be composed of $600,000 of pre-1973 qualified 
export obligations, which need not bo aged, 
and $900,000 of obligations arising In the last 
6 months of. 1973. which are not '’overdue" 
and therefore do not give rise to a transfer 
of capital charge. 

As with nonqualifying obligations, 
where an incorporated or unincorporated 
AFN transfers an account receivable, 
note or other debt obligation of an un- 
afllliated foreign person In satisfaction of 
a qualified export obligation (or in imme¬ 
diate payment where nonpayment would 
give rise Vo a qualified export obliga¬ 
tion) the qualified export obligation is 
deemed to remain outstanding and held 
by the DI. The qualified export obliga¬ 
tion Is deemed repaid by the AFN or 
transferred by the DI only when the debt 
obligation of the unafilliated person is re¬ 
paid to the DI or is transferred by the 
DI to an unaffiliated foreign national or 
to a UB. financial institution subject to 
the FRFCRP which charges its ceiling 
under that program in connection with 
the acquisition. 8ee 5 B312-15 (ill) of the 
1973 Oeneral Bulletin. 

(v) Arm's-length term .—The arm's- 
length term, defined under $ 312(c) (13) 
(v). is the length of time to make pay¬ 
ment which would have been provided at 
the time the r.ale was entered Into, in on 
independent transaction between un¬ 
related parties under similar circum¬ 
stances. considering all relevant factors 
except the credit standing of the AFN. 
The AFN is considered to be an average 
or typical credit risk, not an unusually 
good or a poor one. Relevant factors to 
be considered include the type of goods 
and services, the security, if any, the 
shipping time, and the terms prevailing 
at the situs for comparable transactions. 

With respect to the sale of UB, goods, 
any term of 180 days or less from the time 
of the shipment of the goods U deemed 
an arm's-length term. With respect to 
the sale of UB. services, any term of 90 
days or less, measured from the end of 
the month in which such services would 
be billed in a similar transaction between 
unrelated parties, is deemed an arm’s- 
length term. Furthermore, where U.8. 
services arc related and subsidiary to a 
sale of goods which entails a qualified 
export obligation, the arm's-length term 
is the same os that for the sale of the 
goods. 

Where there is an insufficient number 
of similar independent transactions from 
which the DI can reasonably determine 
the duration of credit which would have 
been extended in such transactions, and 
where an AFN resells or leases the goods 
or services (without significant further 
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processing) to an unrelated foreign per¬ 
son. the term of credit extended by the 
AFN to the unrelated person may. in 
the absence of strong contrary consid¬ 
erations. be added to appropriate ship¬ 
ping time to determine the arm’s-length 
term. 

Cvl) Arm's-length term for installment 
sales .—As explained in paragraph (ii). 
above, an installment sale gives rise to 
qualified export obligations only if pay¬ 
ments under the terms of the sale are to 
be made at an arm’s-length rate; for in¬ 
stallment sales so qualifying, each pay¬ 
ment is considered a separate export 
obligation. Thus, a term within arm’s- 
length limits is established by agree¬ 
ment with respect to each individual 
installment. If all payments are made on 
schedule, no positive or negative transfer 
of capital is recognized in connection 
with the sale. But when a scheduled 
payment is not timely made, a positive 
transfer of capital arises. Subsequent 
payment of the obligation, for which a 
positive transfer of capital has been 
recognized on or after January 1, 1973. 
constitutes a negative transfer of capital. 

Example 28 .—On March 31.1973. DI sell* ft 
oomputer u> *n AFN for $5 million, the fair 
market value. The terms of the sale provide 
for 20 semiannual Installments of $230,000. 
with Interest, commencing September 30. 
1073. An arm's-length rate of payment would 
require 10 semiannual Installment* of 
$300,000, with interest. The aale does not 
give rise to qualified export obligations. 

Exam pie 29. Same facta as in Example 2B, 
except that the sale agreement require* the 
arm’s length rate of payment—10 semi¬ 
annual Installment* of $300,000, with Inter¬ 
est, commencing September 30. 1073. The 
AFN does not moke the September 30 pay¬ 
ment called for under tho contract. A posi¬ 
tive transfer of capital of $300,000 ta there¬ 
fore recognized under f 312(a)(1) a* modified 
by I 312(c) (13) (1) (A). (Non-payment of the 
Interest due on September 30 Is also a posi¬ 
tive transfer of capital under 1312(a) (1), 
See | B312-18(vlU) of the 1073 General Bul¬ 
letin.) On March 31. 1074 the AFN pnys the 
DI $1 million (the Installment currently due 
and the overdue Installment) plus all accrued 
Interest. A negative transfer of capital of 
$300,000 Is recognized by reason of the pay¬ 
ment of the overdue Installment for which 
a positive transfer of capital was previously 
recognized. (A negative transfer of capital 
for payment of the overdue Interest Is also 
recognized.) There is no negative transfer 
of capital for payment of the March 31 In¬ 
stallment. which was not overdue. 

(vil) Applicability to section 313 
(e).—As announced January 2, 1973. the 
adoption of the export credit exemption 
did not affect the operation of section 
313(e) for the year 1972. As provided in 
9 313(e) (4), the use of the 9 313(e) op¬ 
tion wras governed by the regulations as 
In force on December 31. 1972. Thus, a DI 
could count a repayment In January* or 
February 1973 by an AFN of a qualified 
export obligation outstanding on Decem¬ 
ber 31, 1972 as a negative transfer of 
capital for purposes of computing 1972 
transfers of capital under 9 313(e), even 
though repayment of such obligation 
would not constitute a negative transfer 
of capital for 1973. If a DI chose to in¬ 
clude repayments of qualified export ob¬ 
ligations as negative transfers of capital 


in computing 1972 compliance under 
9 313(e), the DI must have included ac¬ 
quisition of qualified export obligations 
during the elected extension period as 
positive transfers of capital for purposes 
of computing the worldwide net transfer 
of capital during the period under 9 313 
(c)(2). even though such acquisitions 
were not in themselves charged as posi¬ 
tive transfers of capital for the year 1973. 

(viii) Nonrenetcal of 9 313ie) for 
1973 .—Under the export credit exemp¬ 
tion system, 9 313(e) is not being re¬ 
newed to apply to the compliance year 
1973. The section 313(e) device aided 
DIs that experienced unusually high 
levels of export credit outstanding to 
their AFNs toward the end of a compli¬ 
ance year. The extension period per¬ 
mitted additional time for such DIs to 
reduce their levels of outstanding credit 
to a normal level and eliminate the posi¬ 
tive transfer of capital charge arising 
from the higher level. Since positive 
transfers of capital will not ordinarily 
arise from increased levels of export 
credit under the proposed exemption sys¬ 
tem. 9 313(e) will not be necessary for 
1973. 

(lx) Qualified export leases .—Under 
the regulations in force on December 31. 
1972, a lease of property by a DI to an 
incorporated AFN was a positive trans¬ 
fer of capital (9 312(a)(8)) In the 
amount of the fair market value of the 
property at the time of the transfer. Re¬ 
turn of the property by the AFN was a 
negative transfer of capital in the 
amount of the fair market value at the 
time of the return. Payments of rental 
charges currently due were not transfers 
of capital, but failure of an AFN to make 
timely payment was a positive transfer 
of capital and subsequent payment of 
the overdue rent was a negative transfer 
of capital. 

Under new 9 312(c) <14), effective com¬ 
mencing in 1973. a transfer of property 
to an incorporated AFN pursuant to a 
qualified export lease is exempt from a 
transfer of capital charge. Return of 
property under a qualified lease Is not a 
negative transfer of capital. 

A lease by a DI to an Incorporated 
AFN is a qualified export lease if It d) 
transfers U.S. goods and <2> provides 
rental payments at an arm’s-length rate, 
considering the time and amount of each 
payment to be made. The arm’s-length 
rate of rental payment is determined in 
the same manner as for installment sales. 
See paragraphs <iil)<a)<2) and (vt) 
above. 

However, where a DI finds that tho 
“safe-haven” rule of Treasury Regula¬ 
tion, 9 1.482-2(c) (ii). <iii> (as in effect 
January 1, 1973) is operative to deter¬ 
mine the arm's-length rental payment 
for a lease of U.S. goods for purposes of 
section 482 of the Internal Revenue Code 
of 1954, as amended, the amount cal¬ 
culated under that provision will be con¬ 
sidered an arm’s-length annual rental 
amount for purposes of satisfying the 
arm’s-length-rate-of-payment require¬ 
ment for qualified export leases under 
9 312(c) (14) of the regulations. The 
lease must also require that the arm’s- 


length annual rental amount be paid 
within the year in at least as many equal 
installments as would ordinarily be 
required with respect to the type of 
lease involved If entered into between 
unrelcated parties. 

In no event is a transfer recognis'd 
as pursuant to a qualified export lease 
if it is, in substance, a contribution to 
capital, regardless of the manner in 
which such transfer is entered on the 
DI’8 books and records. Accordingly, if 
rental payments are subsequently for¬ 
given, In whole or in part, with respect 
to a transfer recorded by a DI as a lease, 
the transaction transferring the goods 
may be deemed a contribution to capital 
in the year the goods arc transferred 
(However, where changed business cir¬ 
cumstances give rise to a legitimate busi¬ 
ness reason for contributing the leased 
property to the capital of the AFN. u 
transfer of capital attendant to such a 
contribution will be recognized in the 
year the contribution is made in the 
amount of the then fair market value of 
the property. See paragraph (ill) (a) <1). 
above.) 

Where a lease meets the qualification 
requirements, the transfer of property to 
the AFN docs not constitute a positive 
transfer of capital, notwithstanding 
9 312(a)(8); the return of the prop¬ 
erty by the AFN, whether or not the 
property was leased after 1972, does not 
constitute a negative transfer of capl’nd 
under 9 312(b) (as described in section 
B312-12 of the 1973 Bulletin). Rental 
payments under such a lease, however, 
are subject to the same provisions as ap¬ 
ply to nonqualified leases under the gen¬ 
eral provisions of the regulations. If a 
rental payment of the AFN becomes 
overdue, an acquisition of a debt obliga¬ 
tion of an AFN is recognized, which con¬ 
stitutes a positive transfer of capital 
under 9 312(a) (l). When payment of the 
overdue rent is made, a negative transfer 
of capital Is recognized under f 3I2<b) 
(3). If all rental payments are met on 
schedule as required under the terms of 
the lease, no transfer of capital is recog¬ 
nized at any time. 

Where lease property is not returned 
at the termination of the lease < and the 
lease is not extended), a contribution 
capital in the full fair market valuj 
of the property Is recognized, constitut¬ 
ing a positive transfer of capital under 
9 312(a)(2). Subsequent return of the 
property by the AFN constitutes a nega¬ 
tive transfer of capital under 9 312 (b) 
( 2 ). 

A DI which elects not to be subject 
to the export credit exemption scheme, 
as discussed in paragraph (x), may not 
treat any lease as a qualified export lease 
under 9 312(c) (14). 

(x) Election out of export credit ex¬ 
emption system .—Section 312(C) (13) (vt) 
provides that any DI may elect that none 
of Its transactions be deemed to involve 
qualified export obligations or qualified 
export leases. In effect, this permits the 
DI to disregard the export credit exemp¬ 
tion system and treat all export obliga¬ 
tions and leases as nonqualifying the 
effect of the regulations governing the 
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export credit transactions of such an 
electing DI Is the same as under the 
regulations in effect on December 31. 
1973. In this connection, it should be 
noted that the standard export credit 
specific authorization available for years 
prior to 1973 will no longer be obtainable. 

The election out will be made by noti¬ 
fication on the Form FDI-102F for 1973 
filed by the DI. Any DI not affirmatively 
electing out at such time is subject to all 
provisions of the regulations concern¬ 
ing qualified export obligations and 
qualified export leases. 

An election out once made by a DI 
will not be revocable without the prior 
permission of the Office. 

The Office retains the power to deem 
that any DI has elected out of the export 
credit exemption system under I 312(c) 
(13) (vi). Such discretion will be exer¬ 
cised where a DI evades or abuses the 
exemption system by forgiving or in¬ 
definitely extending qualified export ob¬ 
ligations that arose prior to 1973. or 
otherwise causing its AFNs to curtail re¬ 
payments of such obligations in a man¬ 
ner inconsistent with past practice. 

(xi> Re porting.— Quarterly reports on 
Form FDI-102 do not have to reflect 
transfers of capital to or from AFNs 
related to qualified export obligations or 
qualified export leases. The quarterly and 
annual reports continue to require re¬ 
porting of the “memo" items concerning 
exports and export credit. 

'xii) Relation to 1 312(c)(4) and 
il2 ). —The amendments to 8 312(cH4> 
and (12) provide that, commencing Jan¬ 
uary 1,1973. these subparagraphs do not 
apply to transactions involving qualified 
export obligations or qualified export 
leases. (Where a DI has elected out of 
the export credit exemption system under 
{312(c) (13)(vi), however, none of the 
Dis transactions will involve such obli¬ 
gations or leases; therefore 4 312(c) (4) 
and (12) will be fully applicable to such a 
DI.) it should also be noted that, com¬ 
mencing January 1, 1973, under f 312(c) 

< 13) (I) (C), any repayment relating to 
a qualified export obligation that would 
otherwise be deemed a transfer of capital 
under the provisio to { 312(c) (4) or the 
proviso to 8 312(c) (12) is deemed not to 
be a transfer of capital. 

Thus, if, prior to January 1. 1973, a 
DI transferred a qualified export obliga¬ 
tion to an Institution subject to the 
FRFCRP and the negative transfer of 
capital attendant to the transfer was 
blocked by section 312(c) (4>, repayment 
of the obligation in 1973 is not deemed 
a negative transfer of capital. If such an 
obligation is transferred by a DI after 
December 31, 1972 to an institution sub¬ 
ject to the FRFCRP, 8 313(c) (4) has no 
effect on the treatment of the transac¬ 
tion under the regulations, regardless of 
whether the institution charges its 
FRFCRP ceiling in connection with the 
transfer. 

' xiil) Transfers between AFNs .—The 
export credit exemption system does not 
*PPly to transactions between AFNs. 
Section 505(a)(7) provides that, in de¬ 
termining the effect of transfers between 
AFNs and the effect of changes in net 


assets of unincorporated AFNs under 
§ 505, the fact that the underlying trans¬ 
actions may involve qualified export obli¬ 
gations or qualified export leases shall be 
disregarded. 

(xlv) Effect on specific authorization 
process.—In view of the adoption of the 
export credit exemption system in the 
regulations, the standard export credit 
specific authorizations previously avail¬ 
able will no longer be obtainable. (These 
specific authorizations are described in 
the June 16, 1972 memorandum for DIs 
and also on page 39 of the publication 
titled “1972 Foreign Direct Investment 
Program".) 

Specific authorizations granted in the 
past with regard to export credit con¬ 
tained “recapture" provisions which 
deemed the Dis to have made positive 
transfers of capital in subsequent years 
under certain circumstances. Although 
there have been different recapture pro¬ 
visions employed, each is geared In some 
manner to reductions in the level of ex¬ 
ports or export credit from that at the 
end of the year for which the specific 
authorization was obtained. In conjunc¬ 
tion with adoption of the export credit 
exemption system, the Office has re¬ 
scinded all export credit specific authori¬ 
zation recapture provisions still out¬ 
standing for those Dis that do not elect 
out of the exemption system under 8 312 
(c) ( 13) (vi). (This rescission does not 
apply to recapture charges incurred in 
1972 but deferred to 1973 at the option of 
Dis.) Dis that received export credit 
specific authorizations have received spe¬ 
cific instructions on this subject. 

B313—Net Transfer of Capital 
§ 11313—1 Introduction. 

Net transfer of capital as defined in 
8 313(c) is one of the components of di¬ 
rect Investment (8 306). Net transfer of 
capital under 8 313(c) consists of: 

The net transfer of capital to Incorporated 
AFNs in a scheduled area (1313(a)): plus 

The net transfer of capital to unincorpo¬ 
rated AFNs in the scheduled area (| 313(b)); 
less 

Proceeds of long-term foreign borrowing 
expended In the scheduled area prior to 
July 1. 1972 (1313(d)(1)). 

If the calculation produces a positive re¬ 
sult. the DI has made a “positive net 
transfer of capital*' to the scheduled 
area; if a negative figure results, the DI 
has made a, “negative net transfer of 
capital" to the scheduled area. 

Section 313(d)(1) was revoked effec¬ 
tive July 1. 1972. Proceeds expended on 
or after July 1, 1972 remain available 
for allocation under 8 306(e). 

Section 313(d) (2) provides that trans¬ 
fers in connection with the acquisition of 
AFNs. including transfers during the 12- 
month period preceding any such ac¬ 
quisition, must be Included in computing 
net transfer of capital. 

Net transfer of capital to incorporated 
AFNs under 8 313(a) consists of all 8 312 
(a> transfers of capital from the DI to 
AFNs, less all 8 312(b) transfers from 
AFNs to the DI. The net transfer of capi¬ 
tal to unincorporated AFNs under 8 313 
(b) equals the DI's share in any net in¬ 
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crease or decrease in the aggregate net 
assets of Its unincorporated AFNs. 

Wlille 8 313 provides the basic defini¬ 
tion of net transfer of capital. 8 505 con¬ 
tains additional rules essential to the 
application of 8 313. viz.: 

Transfer* Involving certain unincorporated 
AFNs are treated as transfer* of capital by 
the immediate parents or to the immediate 
parents of such AFNs (1 505(a) (1), (2), 
and (3)); 

A DI is charged with the net change In 
asset* of an unincorporated AFN under 
1313(b) only if the Immediate parent of 
•uch AFN I* the DI or another AFN that Is 
a 1903(a) affiliate of the DI (1 505(a)(4)); 

A change In net assets of an unincorpo¬ 
rated AFN that is not attributable to earn¬ 
ing* or losses results in a corresponding 
1312 (a) or (b) transfer of capital between 
the DI and the Immediate parent of such 
AFN. provided the Immediate parent U an 
Incorporated AFN and a 1903(a) affiliate 
(1505(a) (6) and (6)); 

Certain short-term trade credits between 
non-Canadian AFN* are, in effect, excluded 
from the calculations of net transfer of capi¬ 
tal (11505(b). 1103(c)); and 

Transfer* between two Incorporated AFNs. 
if either 1* a 1903(a) affiliate, result in a 
I 312(b) transfer by the transferor AFN to 
the DI and a I 312(a) transfer by the DI to 
tlie transferee AFN (8 505(a)(3)). 

The rules set forth In 8 313 apply to 
the base period as well as to subsequent 

years. 

Section 313(b) was amended as of 
January' 1. 1973. in connection with the 
export credit exemption. The effect of 
this amendment is discussed in 8 B312- 
22 . 

$ B313—2 Nrl transfer of capital lo in¬ 
corporated AFN*. 

Under 8 313(a), a DI's net transfer of 
capital to all Incorporated AFNs in any 
scheduled area during any period con¬ 
sists of: 

Aggregate transfers of capital during such 
period by the DI to such AFNs (as described 
in || 312(a) and 60S): less 

Aggregate transfers of capital during such 
period by such AFNs to the DI (as described 
in 11312(b) and 505). 

The following examples illustrate this 
concept. 

Example 1. During 1960. DI transfers 31 
million to an Incorporated subsidiary in 
Schedule A (AFN) a* an advance on open 
account. $500,000 as a contribution to capital, 
and $400,000 resulting from an Increase in 
accounts receivable due from AFN to DI. 
In the same year. AFN repays $1,100,000 of 
a $2 million loan received from DI in 1967. 
DI has no other Incorporated AFNs in Sched¬ 
ule A. DI's net transfer of capital during 
1969 to AFN U $300,000, calculated as follow* 
(000 omitted): 


Trantfera by DI under I 312(a): 

Advance on account to AFN-$1,000 

Contribution to capital of AFN— 500 

Increase In account* receivable 
from AFN...—._ 400 


Total_—_ l. 900 


Transfers to DI under | 312(b): 

Repayment of loan by AFN_(1,100) 


Net transfer (positive)— 800 

Example 2. At the beginning of 1969. DI 
ha* two wholly-owned Incorporated AFNs 
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in Schedule A (X and Y). In March 1069, 
DI purchase* all the stock of a Brazilian 
corporation (Z) from an unafflliated foreign 
national for $2 million In cash. The follow¬ 
ing transaction* also occur during 1969: DI 
lends 91 million to X on open account and 
leases equipment valued at $600,000 to X 
for a term of 3 years: X redeems (at cost) 
an Issue of preferred stock held by DI for 
$600,000; Y repays a 1966 loan from DI of 
$3 million; Y declares a $200,000 dividend to 
DI. payable on December 15 but not remitted 
during 1969, and DI repays a $1 million loan 
owed by Y to a U4J. bank, together with 
accrued Interest and other charges aggre¬ 
gating $100,000. Dl’s net transfer of capital 
during 1969 to its incorporated Schedule A 
AFNs (X. Y. and Z) la $1,300,000. computed 
as follows (000 omitted): 


Transfer by DX under I 312(a) : 

Purchase of Z -....... $2,000 

Open account loan to X --—.. 1.000 

Lease of equipment to X - 600 

Dividend not paid by Y when due. 200 
Payment on Vs loan -- - 1.100 


Total _-_— 4.800 

Transfers to DI under I 312(b): 

Redemption by X---- (600) 

Repayment of loan by Y.~-.-(3,000) 


Total__ 0.600) 

Net transfer (positive)- 1.300 


§ 11313—3 IScl Iransfrr of capital to un¬ 
in corpora led AFNs* 

(1) General .—Under 1313(b). a net 
transfer of capital by a DI to all unin¬ 
corporated AFNs in any scheduled area 
during any period Is defined as the DPs 
share of the aggregate net increase or 
decrease during such period in the ag¬ 
gregate net assets of such AFNs. Com¬ 
putation of net assets should take into 
account all assets (wherever located) 
and liabilities allocable to the AFN un¬ 
der generally accepted UJ3. accounting 
principles consistently applied, whether 
such assets and liabilities are recorded 
In the AFN's legal books of account or 
in other books of account (including 
those of the parent AFN). 

(il) Rules applicable to I 313(b).—In 
calculating the net change in net assets 
of an unincorporated AFN the following 
rules apply: 

There should be excluded from liabili¬ 
ties all equity interests in and debt obli¬ 
gations of the unincorporated AFN that 
are held by the DI and other AFNs of 
the DI; likewise, there should be ex¬ 
cluded from assets all equity interests 
in and debt obligations of the DI and 
other AFNs that are held by the unin¬ 
corporated AFN (5 313(b) (1) and (2)). 
Notwithstanding the general exclusion of 
debt obligations of the unincorporated 
AFN that are held by the DI. qualified 
export credit obligations held by the DI 
should be included as liabilities, unless 
the DI has elected out of the export ex¬ 
emption system pursuant to 5 312(c) (13) 
(vi). Sec 5B312-2201). 

The foregoing rule also does not apply 
with respect to short-term trade credits 
extended by one AFN to another AFN. 
That is. if another AFN extends a short¬ 
term trade credit to an unincorporated 
AFN of the same DI. the trade credit 
should be included as a liability of the 


unincorporated AFN for the purposes of 
5 313(b). The asset received and the lia¬ 
bility incurred will net out, and there 
will be no change resulting therefrom 
in the AFN’s net assets. Note that this 
is the result prescribed by 5 505(b). i.e., 
short-term trade credits extended or re¬ 
ceived by an unincorporated AFN (to 
or from another AFN) should not be 
taken into account under 5 313(b). 

On the other hand, if either the AFN 
extending the credit or the AFN receiv¬ 
ing the credit is Canadian. 5 505(b) is 
Inapplicable (5 1103(c)). Thus, if an 
unincorporated AFN in Schedule C re¬ 
ceives a short-term trade credit from a 
Canadian affiliate of the DI. the liability 
so incurred will be excluded and the 
AFN’s net assets will include the amount 
of the credit for purposes of 5 313(b). 

Any Increase or decrease in net assets 
of an unincorporated AFN resulting 
from changes in the valuation of such 
assets during the period involved (such 
as unrealized gains or losses). should be 
eliminated from the calculation under 
1313(b). However, depreciation of tan¬ 
gible assets should be taken into account 
to the extent such depreciation is re¬ 
flected In the calculation of the unin¬ 
corporated AFN’s earnings. 

§ R313—4 DFs share of net change in 
u*set* under § 313(b)* 

(i) Direct ownership .—Where a DI 
directly owns an unincorporated AFN 
<c.g., a branch of the DI), the DI's share 
in the net change In net assets will equal 
the profits (or losses) of the AFN plus 
all transfers of capital made by the DI 
(or other AFNs of the DI> to the AFN. 
less ail remittances made by the AFN to 
the DI. When the DI docs not own all of 
the unincorporated AFN. transfers be¬ 
tween the AFN and its other owners and 
such other owners' share of the AFN’s 
profits or losses are not included in cal¬ 
culating the DI’s share In the net change 
in the AFN’s net assets. 

Example 3. DI has two branches in Sched¬ 
ule A (X and Y). Net assets of X and Y at 
the beginning of 1969 are $200,000 and $300.- 
000, respectively. During 1969. X Incurs a 
loss of $100,000 and DI transfers $50,000 to 
X on open account; Y earns $90,000, re¬ 
mitting $30,000 to DI; and DI spends $500,- 
000 for construction of a factory In Schedule 
A, which becomes an unincorporated AFN 
(branch) (Z) of DI. At the end of 1969. X 
and Y have net assets of $160,000 and 
$360,000. respectively. DI’s net transfer of 
capital during 1969 to Its unincorporated 
Schedule A AFNs is $610,000 ($60,000 net 
decrease in X’s assets plus $60,000 net In¬ 
crease In Y’s assets plus $600,000 net Increase 
In Z’s assets). 

Example 4. In March 1969, DI*a unincor¬ 
porated APN In Schedule A (Y) Invests 
$60,000 of Its own funds In a parcel of local 
real estate having a fair market value of 
$100,000 at the end of 1969. Assuming no 
other relevant transactions. Y’s net assets 
would remain unchanged for purposes of tho 
regulations, since unrealized gains are not 
taken Into account under I 313(b). 

Example 5. DI has an unincorporated AFN 
(B) in Schedule B with net asset* of $1 mil¬ 
lion as of December 31, 1969. During 1970, DI 
sells B to an unaJXUlated foreign national for 
$1,200,000 cash. DI has made a negative net 
transfer of capital to Schedule B of $1 mil¬ 
lion under 5 313(b). 


Example 6. During 1969, a U S. corporation 
(X) enters Into a Joint venture agreement 
with an unami la ted foreign corporation (Y> 
to operate a factory In Schedule C. Y con¬ 
tributes an existing plant in Schedule 0 
and equipment, valued In the aggregate at 
$10 million. X contributes patents and tech¬ 
nology valued at $6 million (under circum¬ 
stance* exempting the contribution from 
treatment as a transfer of capital und*r 
section 312(c) (11)) and $5 million in ca*h 
for working capital. X and Y each has a 50- 
percent-profU interest In the Joint venture 
During 1969, a wholly-owned subsidiary of 
X in Australia (B) lends $3 million to the 
Joint venture, repayable at the end of 5 yean* 
Also during 1969, the Joint venture realizes 
$500,000 In gross revenues, spends $300000 
for operating expenses and depreciates Its 
plant and equipment by $200,000. At the end 
of 1969. the Joint venture has $8,200,000 in 
cash, patents valued at $6 million, plant and 
equipment valued on Its books at $9,800,000. 
and no liabilities other than the $3 million 
liability to B. X’s net transfer of capital dur¬ 
ing 1969 to Its unincorporated AFN’s in 
Schedule C is $8 million, calculated as follows 
(000 omitted) : 

Net assets of joint venture as of Jan. 1, 

1969 __ 0 

Net assets of Joint venture os of Dec. 

31. i960 (the $3,000 loan by B 
Is not Included as a liability of 
the Joint venture under f 313 


(b)(1)): 

Plant and equipment_-_$9.000 

Patents and technology_ 6. 000 

Cash... 8.200 


Total ... 23.000 


Increase In net assets during 1969_ 23. 000 


X’s share in net Increase: 

Net increase.....___ 23,000 

Less: 

Plant and equipment contributed 

by Y....... 10.000 

Patents and technology........ 6,000 


Net transfer of capital by X-. 8.000 

Note that the loan by B to tho Joint venture 
involves a transfer of capital by B to X under 
I 505(a)(1) and (2). 

Example 7 DI Is a partner In a partnership 
organized under German law and doing busi¬ 
ness only In Germany. DI has a 60-percent 
share In the partnership profits. The other 
partners (X and Y). each of whom has a 
26-percent Interest, are residents and citizen* 
of Germany. At the beginning of 1969. the 
partnership has net assets of $1 million. Dur¬ 
ing 1969 the partnership earns $100,000 and 
distributes $20,000 to DI and $10,000 to each 
of X and Y. Also during 1960. DI leads 
$200,000 to the partnership on open account 
At the end of 1960 the partnership has net 
assets of $1260,000 (excluding liabilities to 
DI). DI’s net transfer of capita] during 1960 
to Its unincorporated Schedule C AFN is 
$230,000 (he . DI’s $60,000 share of profits 
plus the $200,000 loan, less the $20,000 remit¬ 
ted to DI). 

Hod the partnership incurred a loss of 
850,000 and modo no distribution to the 
partners, the net assets at the end of 1069 
would be $1,160,000 (excluding liabilities to 
DI). and DI*a net transfer of capital during 
1969 to Its unincorporated Schedule C AFN 
would be $176,000 (I*., the $300,000 loan lew 
DI’s $26,000 shore of the loss). 

(il) Indirect ownership. —A DI’s not 
transfer of capital to all unincorporated 
AFN’s in a scheduled area includes the 
DI’s share of the net changes in the net 
assets of unincorporated AFN’s in the 
scheduled area which are owned by other 
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AFNs of the DI located In other sched¬ 
uled area?;, so long as such other AFNs 
are "affiliates” of the DI, as described In 
I 903(a) of the regulations. (See t 505 

(a) (4).) The calculation of any such net 
change should be made as If the DI It¬ 
self were the immediate parent of the un¬ 
incorporated AFN; the Dl'a share of the 
net change Is a percentage thereof equal 
to the DI‘s percentage Interest In the 
immediate parent. 

The following examples are illustra¬ 
tive: 

Example 8. DI hu a 60-prreent-owned In¬ 
corporated AFN (A) in Schedule A. which 
has a 60-percent profits interest in a Joint 
venture <B) In Schedule B. The other 60- 
percent interest In B is owned by an unarm- 
tuted foreign national (X). During 1970, A 
makes a 91 million loan to B. and as a re¬ 
sult B's net assets Increase by $1 million. 
A s share of the increase la $1 million (see 
Kxample 7 above); and DI's share U $600,000 
(i.e. 60% of A’s share). DI has made a I 313 

(b) net transfer of capital of $000,000 to 
.Schedule B for 1970. By operation of f 606 
(a) (6), A la deemed to have made a $600,000 
transfer of capital to DI. 

In 1971, B has earnings of $1 million, makes 
no remittances and has an Increase in Its 
assets of $1 million. A's share of such Increase 
is $600,000. and Dl‘s share is $300,000 (00% 
of A’s share). DI has made a I 313(b) net 
transfer of capital of $300,000 to Schedule B 
for 1971. 

Example 9. DI has a wholly-owned sub¬ 
sidiary In Oermany (C) that has a branch 
in Brasil (A). At the beginning of 1969. As 
balance sheet Is as follows (000 omitted): 


Assets 

Cash . $76 

customer receivables_ 140 

Inventory_ 300 

Fixed assets (net)..........._ 400 

Total_ 976 


Liabilities and net assets 

rrade payables (liabilities)_ $210 

Home office (net assets)__ 706 


Total .....___ 976 


During 1969. A earns $25,000 and DI and C 
each moke cash advances to A of $76,000. On 
August 1. I960, a wholly-owned subsidiary of 
Dl in Australia (B) sells $60,000 of inven¬ 
tory to A on 6-month credit terms. At the 
end of i960. A s balance sheet la as follows 
■ 000 omitted): 

Assets 

Cash- $340 

Customer receivables __ 175 

Inventory __ 410 

Fixed assets (net)... 325 

Total.. 1.260 


Uabilities and net assets 

Trade payables 1 _ $310 

Home office account (net assets) *_ 940 

Total . 1,250 

Including the payable of $60 (thousand) 
M*ed to B. If the credit terms extended by 
B had been for more than 12 months, the 
amount due would be Included under the 
borne office account rather than in "trade 
j: ayablea.** DIa net transfer to A would, 
berefore, be increased by $60 (thousand) 
and result in a $60 (thousand] negative net 
rannfer of capital to Schedule B csee I 605 
and 606(a)(2)). 

Including payable of $76 (thousand) owed 


DI’s net transfer of capital during 1969 to 
Schedule A unincorporated AFN a is $175,000 
(I*., the Increase in home office account (net 
assets) from $766,000 to $940,000 during 
1969). However, DI will have a $75,000 nega¬ 
tive net transfer of capital to Schedule C (i.e., 
the $75,000 deemed transferred by DI to C by 
operation of f 605(a) (I) and (a) (2). less the 
$160,000 deemed transferred by C to DI by 
operation of | 605(a) (6)). 

If DI owned only 80 percent of C’a voting 
stock. DI’s net transfer of capital during 1969 
to Schedule A unincorporated AFNs would be 
$140,000 (l*., $176,000 x 80 percent). However, 
DI would have a $45,000 negative net trans¬ 
fer of capital to Schedule C (the $75,000 
deemed transferred by DI to C by operation 
of |605 (a)(1) and (a)(2), less the $120,000 
deemed transferred by C to DI by operation 
of 1 505(a)(6)). . 

If DI were to own only 50 percent of C’s 
voting stock, DI’s net transfer of capital dur¬ 
ing 1969 to Schedule A unincorporated AFNs 
would be aero (see f 505(a)(4)). In this 
event, however, DI will hare a $76,000 positive 
net transfer of capital to Schedule C. deemed 
transferred by DI to C by operation of 
f 605 (a)(1) and (a)(2). 

§ 11313—5 Special t real mm t of certain 
§312 transfers in computing net 
transfer of capital to unincorporated 
AFN*. 

A transaction involving an unincor¬ 
porated AFN that constitute* a transfer 
of capital under f 312 must be reflected 
in computing net transfer of capital to 
unincorporated AFNs under 1 313(b) 
even though it would not necessarily 
enter into the calculation of net assets in 
accordance with ordinary accounting 
principles. 

(0 Repayment of long‘term foreign 
borrowing. —Section 312(a)(7) provides 
that when a DI satisfies. In whole or In 
part, a long-term foreign borrowing 
(whenever made) and the proceeds of 
such borrowing were either expended in 
making transfers of capital during the 
period January 1, 1965, through June 30, 
1972, or were allocated to positive direct 
investment, such repayment constitutes 
a transfer of capital to the scheduled 
area or areas in which the proceeds were 
expended or are allocated at the time of 
repayment and with respect to which a 
deduction (against net transfer of capi¬ 
tal or positive direct investment) was 
taken pursuant to ( 203(d) (2) or (3). 

I 306(e) or i 313(d) (1). (See 5 B312-11.) 

Example 10. In January 1968. DI makes a 
long-term foreign borrowing of $5 million 
from a London bank, the proceeds of which 
are used to construct a factory in Chile 
(Schedule A) resulting In a net Increase in 
net assets of DI’s Schedule A AFN in 1968 of 
$6 million (from $0 to $6 million). Dl deducts 
this expenditure from 1068 net transfer of 
capital to Schedule A. pursuant to 1313(d) 
(1). In 1969. the AFN has earnings of $460.- 
000, and transfers $200,000 to DI, The net 
increase tn net assets is, therefore. $260,000. 
On December 1, 1969, DI repays $1 million lo 
the London bank. Accordingly, DI's net 
transfer of capital to Schedule A In 1969 Is 
$1,250,000 ($260,000 net Increase in the 
Chilean factory’s net aseets, plus repayment 
of $1 million that had previously been ex¬ 
pended In, and deducted from, net transfer 
of captal to Schedule A) . 

<ii) Transfers under f 312(a) ($>.—If 
DI makes a pledge, hypothecation or 
other transfer of foreign balances or 
equity securities of a foreign corporation 


to a foreign national to induce a loan 
by such foreign national to an AFN or a 
long-term foreign borrowing which DI 
Invests in an AFN, such transfer of for¬ 
eign balances constitutes a transfer of 
capital to the AFN under $ 312(a) (9). 

Example 11. DI has a 50 percent profits In¬ 
terest in a Joint venture (B) located in 
Schedule B. During 1970 DI deposit* $1 mil¬ 
lion cash with a foreign bank as Inducement 
for a loan of $800,000 by the bank to B. 
Although the loan would not result in an 
Increase In B's net assets under I 313(b), DI 
must recognize a transfer of capital of 
$800,000 to B under I 312(a)(9) during 1970. 
Similarly, It will report a transfer of capital 
under I 312(b) from B In the same amount 
when the deposit ts withdrawn even though 
B’s net assets may not decrease. 

(iil) Offshore drilling rigs .—When a 
vessel directly owned by a person within 
the United States is used as part of an 
offshore drilling operation (Le., a branch 
of a DI). it is assigned a value of zero 
for purposes of computing any net change 
in net branch assets. 

Example 12. In January 1969. DI began 
drilling operations off the coast of Australia. 
This venture constitutes an unincorporated 
Schedule B AFN. In February 1969. DI sends 
Its US.-flag barge to the worksite, and the 
barge Is used during 1969 tn drilling opera¬ 
tions. Although transfer of the barge con¬ 
stitutes a transfer of capital to the AFN under 
I 312(a), the barge is assigned a value of zero 
for purposes of computing the net assets of 
the AFN. The same rule would also apply to 
other UB.-flag vessel* used In support of the 
offshore drilling operations (such as supply 
or crew vessel*). Note that since such vessels 
are deemed to have a value of zero, no deduc¬ 
tions for depreciation of such vessels may be 
taken. 

§ R3I3-6 Deduction for expended pro¬ 
ceed* of long-term foreign borrowing. 

In calculating a DI's net transfer of 
capital to a scheduled area during any 
reporting period (including the base pe¬ 
riod years. 1965 and 1966) prior to July 1. 
1972. the DI should deduct an amount 
equal to the proceeds of long-term for¬ 
eign borrowing expended during such 
period in making transfers of capital to 
AFNs in the scheduled area. Such de¬ 
ductions were required under (313(d) 

(1) . which was revoked effective July 1, 
1972. On or after such date, there is no 
reduction in net transfer of capital for 
the expenditure of available proceeds. 
Instead, such proceeds may be allocated 
when required by the DI and. notwith¬ 
standing such allocation, may remain 
expended In AFNs. 

Available proceeds that were expended 
prior to July 1, 1972 may not be allocated 
to positive direct investment under $ 306 
(e) (1). Also, the repayment of long-term 
foreign borrowing at any time will con¬ 
tinue to involve a transfer of capital un¬ 
der section 312(a) (7) or section 1404(a) 

(2) to the extent that a deduction for 
expenditure of available proceeds of such 
borrowing was made under section 313 
(dxi). Section 203(d)(2) provides for 
allocation where a deduction for ex¬ 
penditure of available proceeds previ¬ 
ously was made under section 313(d) (1). 
Section 324(d) reduces available pro¬ 
ceeds where such proceeds were ex¬ 
pended prior to July J, 1972. Section 
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1404(a)(2) provides for the recognition 
of a transfer of capital upon repayment 
of an overseas borrowing where a deduc¬ 
tion for expenditure of available pro¬ 
ceeds previously was made under section 
313(d)(1). 

Example 13. In September 1970, DI ac¬ 
quired ail the stock of a corporation in Ar¬ 
gentina from an unaflUlated foreign na¬ 
tional (Y). The purchase price was $1 mil¬ 
lion, $500,000 payable in cash at closing and 
the balance payable In equal annual Install¬ 
ments of $100,000 thereafter. Each Install¬ 
ment was represented by a promissory note 
of DI, with respect to which Y made the 
necessary written representations referred to 
in I 324(a) (1) (iv). DI mado a $500,000 -for¬ 
eign borrowing- within the meaning of f 324 
(a)(1). Assuming the borrowing qualified 
as long-term foreign borrowing under I 324 
(a)(2). the proceeds thereof were deducted 
from DI's net transfer of capital under 
1313(d)(1). DI's net transfer of capital to 
Schedule A during 1070 was. therefore, 
$500,000 (t.e~, the $1 million purchase price, 
minus $500,000 proceeds of long-term for¬ 
eign borrowing). Each principal payment by 
DI on the outstanding notes is a transfer or 
capital to the AFN under 1312(a)(7). and 
must be so reflected in calculating DI's net 
transfer of capital to Schedule A in 1071 and 
In each subsequent year of payment. 

| B313-7 Slrp itetpiUltlons. 

In calculating a DI’s net transfer of 
capital to all AFNs In a scheduled area 
during any period (Including the base 
period years of 1965 and 1966), the DI 
6hould Include (a) all transfers of funds 
or other property as a result of which the 
DI acquires an AFN and <b> all transfers 
of funds or other property to, on behalf 
of. or for the benefit of such AFN made 
by. on behalf of. or for the benefit of 
such DI within 12 months prior to the 
date of the transfer by which it became 
a DI In such AFN. 

Example 14. On November 1, 1969, a U.S. 
corporation (X) having no AFNs acquires 
8 percent of the voting stock of a French 
corporation (O) from an unafflllated foreign 
national for $1 million In cash. On Decem¬ 
ber 1. 1969. X lends C $500,000. On March 1. 
1970. X acquires an additional 2 percent of 
C*s voting stock from a second unafflllated 
foreign national for $250,000 In cosh. X‘a net 
transfer of capital during 1969 to Schedule C 
la zero. Jc*s net transfer of capital during 1970 
to Schedule C is $1,750,000. 

If the initial purchase of X’s voting stock 
had been made on February I, 1969. there 
would still be no net transfer of capital in 
1969. and X’s net transfer of capital during 
1970 to Schedule C would be $750,000 (la., 
the $250,000 transfer of capital that gave 
rise to the DI-AFN relationship plus the 
$500,000 lent to C within 12 months prior 
thereto). 

example 1$. On January 1. 1969. a US. cor¬ 
poration (X). having no AFNs. enters Into 
a construction contract with an unafflllated 
foreign national (Y) whereby X is to con¬ 
struct a factory for Y In a Schedule C coun¬ 
try. On March 1, a project office is opened and 
preliminary survey work on the project is 
commenced. On April l, 1969. X sends equip¬ 
ment. machinery and supplies valued at $1 
million to the project site. At the time the 
project offloe was opened. X reasonably ex¬ 
pected that the work would be completed by 
the end of February 1970. Thus, the project 
U not an AFN of X (see l 304 (d) (11)). At the 
end of 1969. net assets of the project ore $1 
million, but there hoe been no net transfer 
of capital to Schedule C during 1969 since 


the project la not an AFN. Significant diffi¬ 
culties of an unexpected nature are encoun¬ 
tered. and during 1970, X sends additional 
equipment, machinery and supplies valued 
at $1 million to the project site At the end 
of 1970, the net assets employed In the proj¬ 
ect amount to $2 million. Work on the proj¬ 
ect la not In fact completed until March 1, 
1971. Accordingly, since work on the project 
was not in fact completed within 12 months 
from the date It commenced, the project Is 
an AFN of X commencing January I. 1970, 
and. because of the provisions of | 313(d) (2). 
X has made a positive net transfer of capital 
of $2 million to Schedule C during 1970. 

g 11313—8 Repayment of debt by AFN to 
DI: Prior-year treatment. 

Section 313(e) permitted a DI, in cal¬ 
culating its net transfer of capital made 
in 1972, to include certain transfers of 
capital made by AFNs during the first 
one or two months of 1973. The effect of 
I 313(e) on calculations under the export 
credit exemption system is discussed in 
5B312-22(vii). 

B319—Schedule A, B, and C Countries 

Section 319 assigns each of the coun¬ 
tries of the world to one of three 
scheduled areas. A. B. and C. Direct In¬ 
vestment made by a DI Is generally cal¬ 
culated on the basts of a scheduled area, 
reflecting aggregate transactions Involv¬ 
ing all AFNs in such schedule. 

The countries in Schedule A Include 
those designated as less-developed coun¬ 
tries for purposes of the Interest Equali¬ 
zation Tax. The countries in Schedule B 
Include certain designated countries 
such as Australia, Ireland. Japan. New 
Zealand, the United Kingdom, certain 
Middle East oil-producing countries and. 
commencing In 1970, Spain. The coun¬ 
tries in Schedule C Include those not 
included In Schedule A or B. such as 
South Africa and the countries of con¬ 
tinental Europe other than Finland. 
Greece, Turkey, and Yugoslavia and. 
commencing in 1970, Spain. 

Section 319(b) was amended In 1970 
to reclassify Spain from Schedule C to 
Schedule B as of January 1. 1970. Con¬ 
sequently. for 1970 and succeeding years 
DIs should include all direct Investment 
in Spanish AFNs in calculating direct 
Investment in Schedule B and should ex¬ 
clude such direct investment from the 
Schedule C computation. No change will 
bo made In the base period figures used 
to calculate 5 504(a) historical allow¬ 
ables or in any direct investment re¬ 
ported for 1966 and 1969. Furthermore, 
a DI's 1970 S 504(b) earnings allowable 
In Schedules B and C (based on 1969 
earnings reported on the 1969 Annual 
Report Form FDI-102F) will not be 
changed. It Is not necessary or permitted 
for any DI to amend or refile Its Form 
FDI-101 or Forms FDI-102 and FDI- 
102F for 1968 or 1969 as a result of the 
reclassification of Spain. However, com¬ 
mencing in 1970 earnings of Spanish 
AFN s win be Included with other sched¬ 
ule B earnings for purposes of determin¬ 
ing a DIs 1971 8 504(b) earnings allow¬ 
able and 1971 1504(c)(3) upstream 

adjustment for Schedule B. The compu¬ 
tation of the 3 506 Incremental earnings 
allowable, being based on aggregate 


worldwide figures, will not be affected as 
a result of this change. Although the 
Schedule B historical and earnings al¬ 
lowables In effect for 1970 will not be 
Increased as a result of this change in 
the scheduled area to which Spain is as¬ 
signed, DIs may downstream unused 
Schedule C allowables to Schedule B to 
cover any Increased Investment in 
Schedule B In 1970 and succeeding years 

Example I. DI has one AFN. which u 
located in Spain, and f 504(a) allowables of 
$1,200,000 In schedule C and zero in Sched¬ 
ules B and A. In 1070 DI electa | 504(a) and 
makes positive direct Investment of $1 mu¬ 
ll on in Its Spanish AFN. DC should report 
positive direct investment in 1970 of $1 mil¬ 
lion In Schedule B and zero In Schedule C 
The Schedule B Investment la authorized by 
DI's Schedule O allowable, tinder the corn - 
down provisions of | 504(d) (3). DI will hav^ 
$200,000 of carryforward under 1504(d)(3) 
which will authorize additional positive di¬ 
rect investment In Schedule* C, B. or A in 
1971 and succeeding years. 

Example 2. DI has one AFN. which ta lo¬ 
cated In 8paln. The AFN‘a 1969 earnings are 
$4 million. DI's 1 504(a) historical allowable 
are $800,000 In Schedule C and zero In Sched¬ 
ules B and A. In 1970, DI elects the I 504 (h) 
earnings allowable and makes positive direct 
Investment of $1,200,000 In Its Spanish AFN. 
which is correctly reported In Schedule B 
This positive direct Investment la authorized 
by DI’s Schedule C earnings allowable rf 
$1,200,000 which is available in Schedule B 
under 1604(d)(3). 

Example 3. DI haa one AFN whloh la lo¬ 
cated lu Spain. At the end of 1969. the AFN" 
owed DI $1 mtUlon on open account. In 
March 1970. the AFN pays DI $1 million in 
satisfaction of the open account balance In 
October 1970 AFN Is billed $1,800,000 for » 
shipment of goods, so that the open account 
balance at the end of 1970 Is $1,600,000 Tn 
1970, DI haa made a net transfer of capital to 
Schedule B of $500,000. 

If a DI expended proceeds of long¬ 
term foreign borrowing In making trans¬ 
fers of capital to Spanish AFNs prior to 
1970 and took a deduction from net 
transfer of capital to Schedule C under 
8 313(d) (l), repayment of such borrow¬ 
ing on or after January 1, 1970, will con¬ 
stitute a transfer of capital to Schedule 
C (not Schedule B) under 1312(a)(7). 

B321 —Calendar Year and Fiscal Year 

The term “year”, as used in the regu¬ 
lations. Is defined in I 321(a) to mean a 
calendar year except for DIs securing 
permission under 1321(b) to measure 
compliance on the basis of their normal 
fiscal year. Although. In appropriate 
cases, a fiscal year DI may be permittee 
to comply with the substantive provi¬ 
sions of the regulations on such basis 
(8 321(b)). all DIs (including all fl*c» l 
year DIs) are required to submit cumu¬ 
lative quarterly reports (Form FDI-10*. ’ 
and the annual report (Form FDI-102F* 
on a calendar basis. DIs receiving Per¬ 
mission to measure compliance on a fis¬ 
cal year basis must file an additional 
annual compliance report covering oper¬ 
ations for such fiscal year. 

DIs may request permission to comply 
with the regulations on & fiscal year 
by applying for a specific exemption 
under 8 801. The applicant must demon¬ 
strate that by reason of the nature or 
its business, accurate reflection of total 
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annual operations for purposes of the 
regulations can only be on the basis of 
Its fiscal year. DIs maintaining normal 
books and records on a calendar year 
basis are not eligible for relief under 
{321(b) merely because one or more 
AFNs operate on a fiscal year basis. DIs 
should refer to the general instructions 
to Forms FDI-102 and 102F with respect 
to reporting earnings of AFNs that oper¬ 
ate on the basis of a fiscal year different 
from the DI’s. 

B322—Person Within the United States 
§ 1)322-1 Introduction. 

The regulations apply only to DIs, 
and a person is not a DI unless he (or 
iv is a "person within the United 
States,” as defined a 8 322. (The term 
“United States’" is defined in 8 318.) 

§ H322-2 Individual*. 

<i) Residence .—Section 322(a) (1) pro¬ 
vides that a resident of the United 
States is a person within the United 
States. This rule applies without regard 
to citizenship. 

The determination whether a person is 
a “resident” of the United States de¬ 
pends on the facts and circumstances of 
each particular case. In general, a 
permanent place of abode within the 
United States or physical presence in 
the United 8tates for more than 183 days 
during the year will be conclusive. 
However, aliens will not be considered 
residents of the United States if they 
have no intention to remain in the 
United States permanently or for an in¬ 
definite period. Thus, for example, an 
alien present in the United States as a 
student, an entertainer on tour, an 
athlete competing in one or more athletic 
contests, a patient undergoing medi¬ 
cal treatment, or a traveler will not be 
treated as a resident of the United 
States. Residence in the United States 
will be treated as continuous notwith¬ 
standing occasional trips out of the 
country during such residence. 

(ID Center of economic interest. —Sec¬ 
tion 322(a) (2) provides that a citizen of 
the United States residing abroad is 
nevertheless a person within the United 
States, if the center of his economic 
interests is located within the United 
States. Whether a U JB. citizen’s center 
of economic interests is located within 
the United States depends on the par¬ 
ticular facts and circumstances of each 
case. Among the factors that will be 
considered are the length of time resi¬ 
dence has been outside the United 
States, the person’s intention concerning 
future residence, the relative values of 
investments In the Untied States and 
in foreign countries, and the nature of 
the U S. Investments (l.e., whether pas¬ 
sive portfolio investments or active par¬ 
ticipation in business is involved). 

Example 1. A US. citizen (X) becomes a 
resident of a foreign country in February 
1968 X owns all the stodt of a US. corpora- 
lioQ (Y) After X becomes a nonresident of 
the United States, he nevertheless continues 
actively to participate in Y’a business and 
makes frequent trips to the United Statee 
for this purpose. X’s only other investments 


are of a portfolio and short-term debt nature. 
X is a person within the United States. 

Example 2. A U-S. citizen (X) owns a 
retail merchandising business in the United 
States Upon reaching age 05. X sells his 
business to an unrelated person within the 
United States and purchases an annuity 
from a UjB. Insurance company. In Janu¬ 
ary 1006, X sella his home In the United 
States and he and his wife move to Iceland. 
X‘s ancestral homeland, where he establishes 
a permanent residence. X's grown chUdren 
continue to live in the United States X 
continues to maintain bank accounts in the 
United States, Into which periodic payments 
from the proceeds of his annuity arc made. 
X also continues to own a small parcel of un¬ 
developed real estate In the United States, 
purchased many years ago for Investment. 
X is not a person within the United States. 

Example 3. A US. citizen (W), resident in 
a foreign country for many years, owns 76 
percent of the stock of X and Y, both U.S. 
corporations. Y owns 75 percent of Z, a third 
US. corporation. X owns all the share capital 
of 6 foreign corporations and has 12 branch 
operations in foreign countries, and Y owns 
all tho share capital of sis different foreign 
corporations and has 10 branch operations 
in foreign countries. X, Y. and Z all have 
substantial manufacturing or selling opera¬ 
tions in the United States. The products of 
X. Y, and Z are sold both In the United 
States and In foreign countries. Total sales 
of X. Y. and Z and their 12 foreign amtlated 
corporations and 22 foreign branches amount 
to several million dollars annually. All major 
policy decisions of X. Y. and Z and their 
aflll la ted foreign nationals are made by W, 
who maintains no Axed office abroad. 

Decisions on particular matters within the 
policy guidelines laid down by W are made 
at the head offices of the three U.8. corpora¬ 
tions and are relayed to all domestic and 
foreign operations from such head offices, 
subject only to the periodic review of W. 
W conducts no significant separate foreign 
bustness activities aside from those con¬ 
ducted through his direction of the affairs 
of X. Y. and Z corporations. W is a person 
within the United States. 

Example 4 . A U.S. citizen (X) owns all the 
stock of Y, a U.S. corporation with extensive, 
worldwide foreign operations. In 1005. X 
establishes his permanent residence in Bel¬ 
gium. and C. a foreign corporation. In Bel¬ 
gium. In September 1060. C purchases all 
the stock of Y from X. In exchange for addi¬ 
tional shares In C. In a series of corporate 
reorganizations carried out In 1000 and 1007, 
the foreign operations formerly conducted by 
Y and the foreign corporations previously 
owned by Y become foreign operations and 
corporations conducted and owned, respec¬ 
tively, by C. Direction of all such operations 
is carried on In Belgium; the head offices 
and senior managerial staff are moved to 
Belgium; and by December 1007. Y has no 
foreign holdings of Its own. X Is not a person 
within the United States In I960. 

Example 5. A U.S. citizen (X), having per¬ 
manently resided in Italy since 1901. owns 
several parcels of undeveloped and commer¬ 
cial real estate In the United States with an 
aggregate fair market value In excess of 
$10 million in January 1968. The commercial 
real estate Is managed for X by an Inde¬ 
pendent real estate organization, and proflu 
are remitted to X periodically. X maintains 
certain bank accounU in the United States 
In connection with his real estate invest¬ 
ments. His only other US. investments con¬ 
sist of marketable securities of large US. cor¬ 
porations. X makes one or two trips per 
year to the United States, primarily to visit 
relatives. X has no significant investments 
In foreign countries. X is not a person within 
the United State*. 
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§ 11322—3 Corporation* or partnership*. 

Section 322(a) (3) provides that a cor¬ 
poration or partnership organized under 
the laws of the United 8tates (excluding 
a branch of such corporation or partner¬ 
ship. if the branch is a separate foreign 
national under 8 302 > is a person within 
the United States. 

§ 11322-4 Trust*. 

Trusts (other than a trust deemed to 
be a corporation under 8 307(b)) deemed 
to be persons within the United States, 
under 8 322(a) (4). Include inter vivos or 
testamentary trusts established by per¬ 
sons within the United States in which 
a person or persons within the United 
States have substantial beneficial in¬ 
terest. 

An inter vivos trust governed by the 
laws of the United States to which any 
property is or has been contributed by 
a person who. at the time of making the 
contribution, is or was a person within 
the United States would be governed by 
8 322(a)(4), If: <a> Such contribution 
is or was made on or after January 1. 
1968; or (b> the terms of the trust are 
such that the income therefrom is cur¬ 
rently taxable to such persons for UJS. 
Federal Income Tax purposes; or (c) 
a majority of the trustees thereof are or 
were, at any time after January 1, 1968, 
persons within the United States and 
OFDI has not been furnished with satis¬ 
factory evidence that no person or per¬ 
sons within the United States have a 
substantial beneficial Interest in the 
trust. 

A testamentary trust governed by the 
laws of the United States and created 
by a person who, at the time of his death, 
was a person within the United 8tatcs, 
would likewise be governed by 8 322(a) 
(4). if a majority of the trustees thereof 
are or were, at any time after January 1, 
1968, persons within the United States 
and OFDI has not been furnished satis¬ 
factory’ evidence that no person or per¬ 
sons within tiie United States have a 
substantial beneficial interest in the 
trust. 

§ 11322—3 Estate*. 

A decedent’s estate is deemed to be a 
person within the United States under 
8 322(a) (5), if the deceased was a person 
within the United States at the time of 
his death, and: (a) A majority of the 
executors or administrators are persons 
within the United States, or substantial 
assets of the estate are being adminis¬ 
tered under the laws of the United 
States; and (b> OFDI has not been 
furnished satisfactory evidence that no 
persons or persons within the United 
States have a substantial beneficial in¬ 
terest in the estate. 

§ 1)322—6 I>omc*iic hank-. 

Section 322(a)<6> makes clear that a 
domestic bank (including a domestic 
branch or office of a foreign bank), as 
defined in 8 317(a), will be considered a 
person within the United States. 

§ 1)322—7 Spfriiil raft?*. 

Under 8 322(b), OFDI may determine, 
in particular cases based on the facts 
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and circumstances Involved, that a per¬ 
son not described In I 322(a). or an ac¬ 
tivity (such as a branch) of a person not 
described in 1322(a). Is nevertheless a 
person within the United States for pur¬ 
poses of the regulations. 

Ksample 5. Corporation Y. a foreign cor¬ 
poration. has no managerial office or opera¬ 
tions in the country of Incorporation. 
Ninety-flve percent of Y*s share capital Is 
held by persona within the United State* and 
•hares are traded on a national securities 
exchange In the United States The princi¬ 
pal office or Y Is in the United States and all 
officers and directors are citizens and resi¬ 
dents of the United States. Y owns more than 
10 percent of the share capital (in propor¬ 
tions ranging from 15 percent to 100 peroent) 
of more than 20 foreign corporations. Under 
tho foregoing facts. Y could be deemed a 
person within the United States for purposes 
of tho regulations. 

B323—International Finance Subsidiaries 

Section 323 defines the term “interna¬ 
tional finance subsidiary” ("IFS”) to 
mean a corporation organized under the 
laws of the United States, all the stock 
of which (disregarding directors' quali¬ 
fying shares) is owned directly or indi¬ 
rectly by a DI. and the principal business 
of which is to borrow funds from foreign 
nationals, other than AFNs ol the DI. 
and to invest such funds in debt or equity 
securities of AFNs of the DI. The section 
further provides that a DI and its IFS 
are considered a single person for all 
purposes of the regulations. 

Accordingly, direct investment trans¬ 
actions of, and foreign balances held by. 
an IFS are attributed to the DI, and 
transactions between the DI and the IFS 
are ignored for purposes of the regu¬ 
lations. Similarly, long-term foreign 
borrowings obtained by the IFS are con¬ 
sidered borrowings by the DI. and only 
one certificate need be filed by the DI 
under 5 1002 (a)(6) and (b) concerning 
each such borrowing. Therefore, If the 
DI guarantees due and punctual pay¬ 
ment of the principal, premium(If any), 
and interest on debt obligations of the 
IFS, together with due and punctual 
mandatory sinking fund payments (if 
any), the DI should file the “Subpart 
J" certificate as a borrower, not a guar¬ 
antor, and any payments made by DI 
under the guarantee (including delivery 
of capital stock of DI pursuant to exer¬ 
cise of conversion privileges) will be 
treated as repayments by a borrower 
and not by a guarantor. 

In light of the foregoing, records 
maintained pursuant to 15 203(c) and 
601, and reports filed under 5 602, by 
the DI should include all relevant items 
attributable to the IFS. 

B324—Long-Term Foreign Borrowing 
§ B32I— 1 Introduction. 

Section 324 sets forth the rules govern¬ 
ing the qualification of borrowing by a 
DI as long-term foreign borrowing and 
the amount of proceeds of long-term for¬ 
eign borrowing that may be used as an 
offset in calculating direct Investment. 
In addition. 5 324 deals with the effect 
of refinancing and repayment of borrow¬ 
ings. Belated provisions of the regula¬ 
tions concerning the use of proceeds and 


the repayment of long-term foreign bor¬ 
rowing are also discussed in this section 
of the Bulletin. 

A DI may offset positive direct Invest¬ 
ment by allocating available proceeds of 
long-term foreign borrowing under | 306 
(e>. Only proceeds of a borrowing that 
qualifies under 5 324 as long-term for¬ 
eign borrowing may be used as an offset 
to direct investment. Prior to July 1, 
1972. a DI also offset direct Investment 
through a deduction from net transfer of 
capital under 5 313(d)(1) for expendi¬ 
ture of available proceeds. 

Section B324-4 contains a detailed 
description as to how borrowing qualifies 
as long-term foreign borrowing. The re¬ 
quirements for qualification depend upon 
when the borrowing was made. 

The gross amount of funds or other 
property received from long-term for¬ 
eign borrowing constitutes "proceeds of 
long-term foreign borrowing” until the 
borrowing is repaid. Such proceeds are 
"available proceeds” until allocated to 
positive direct Investment or. prior to 
July 1. 1972, expended in making trans¬ 
fers of capital to AFNs. Only available 
proceeds of long-term foreign borrow¬ 
ing are deducted under 5 306(e) (or 
5 313(d) (1)). After deduction for alloca¬ 
tion (or expenditure), the amount of the 
borrowing outstanding still constitutes 
proceeds of long-term foreign borrowing 
but ceases to be available proceeds. As 
provided in 5 203(d) (2) and (3). a DI 
may change the scheduled area to which 
the offset applies. (See 5 B324-10.) For 
example, if a DI expended and deducted 
(under 5 313(d)(1)) available proceeds 
of long-term foreign borrowing in Sched¬ 
ule A during 1970, those proceeds could 
be allocated to and deducted from posi¬ 
tive direct investment in Schedule B in 
1972 (under 5 203(d)(2)). Upon such 
allocation to Schedule B. DI must recog¬ 
nize a transfer of capital to Schedule A, 
where the previous deduction was taken. 
Section 203(d)(2) also permits further 
allocations of the same proceeds while 
the borrowing is outstanding. 

Repayment (in whole or in part) of a 
long-term foreign borrowing for which a 
direct investment offset was taken is 
recognized as a transfer of capital 
(5 312(a) (7)) in the last scheduled area 
in which a deduction was taken, whether 
under 5 306<e>. 5 313(d) (1). 5 203(d) (2). 
or 5 203(d)(3). If deductions were last 
taken In more than one scheduled area, 
the charge is made on a proportional 
basis among the scheduled areas. 

The regulations require a DI to keep 
separate books and records with respect 
to long-term foreign borrowing and the 
uses to which the proceeds of such bor¬ 
rowings have been put. Such records 
must distinguish between deductions 
taken by reason of the borrowing and 
the actual flow of funds. (See 5 203(b).) 

§ B32 1—2 Related sections* 

The following sections of the regula¬ 
tions relate to long-term foreign 
borrowing: 

(i) Section 1002.—Even though a trans¬ 
fer of capital is recognized upon repay¬ 
ment of a long-term foreign borrowing 


the proceeds of which were expended or 
allocated, positive direct investment re¬ 
sulting from such repayment may be 
authorized by 5 1002 (subject to the 
provisions of 5 1003) If DI has satisfied 
applicable certification requirements. See 
5 B1002-2. 

(ii) Section 203(c ). —A DI is permitted 
to hold liquid foreign balances in the 
amount of available proceeds of long¬ 
term foreign borrowing. 

(Ul) Subpart N. Proceeds of an over¬ 
seas borrowing that are loaned by a 
qualified overseas finance subsidiary to 
the DI in proceeds borrowing are deemed 
available proceeds of long-term foreign 
borrowing as defined in 5 324(d). (See 
5 B1400 ) 

g B321—3 Summary of § 324. 

Section 324 has been amended with re¬ 
spect to borrowings made on or after 
May 1, 1970. These amendments were 
published in final form in the Federal 
Register on June 13, 1970 (35 FJR. 9246). 
The following summary compares the 
structure of 5 324 before and after the 
1970 amendments. 

Prior to amendment the provisions of 
5 324 were as follows: 

(a) Definition of long-term foreign bor¬ 
rowing applicable to (I) borrowings mode 
prior to January 1, 1068. and (U) borrow¬ 
ings made on or after January t. 1968. 

(b) (1) Effect of refinancing. 

(b) (2) Effect of conversion of convertible 
debt instruments. 

(c) Definition of proceeds. 

(d) DcfinJtion of available proceed* 

(e) Requirements in addition to those of 
I 324(a) applicable to borrowing* made on or 
after June 10,1968. 

The provisions of 5 324 as amended arc 
os follows: 

(a)(1) Definition of foreign borrowing 
(incorporating the conditions of former 
5 334(e)). 

(a)(2) Definition of long-term foreign 
borrowing applicable to borrowings made on 
or after May 1. 1970. 

(a) (3) Definition of long-term foreign 
borrowing applicable to borrowings mad#* 
prior to Msy 1, 1970 (or reference to former 
1324). 

(b) (1) Definition of refinancing (amended 
to conform to new | 324(a) ). 

(b)(2) (Unchanged) 

(cl I Unchanged 1 

(d) Definition of available proceed* 
amended by July 1, 1972, to conform to revo¬ 
cation of 1313(d)(1)). 

(e) | Revoked) 

§ B32-S-~t Definition of long-term for¬ 
eign borrowing. 

To qualify as long-term foreign bor¬ 
rowing under { 324 a borrowing must be 
made by a DI from a foreign national, 
other than an AFN or a Canadian per¬ 
son as described in 5 1106. See former 
5 324(a) and new 5 324(a)(1). 

The term "borrowing” as used In 5 324 
refers not only to the typical loan of 
funds to or sale of debt obligations by a 
DI, but also to other transactions re¬ 
sulting in acquisition of an equity in¬ 
terest in consideration for a fixed sum or 
sums (regardless of the medium of pay¬ 
ment) for which payment is completely 
or partially deferred. For example, an 
installment purchase (Including a long- 
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term lease or charter that Is treated* con¬ 
sistent with accounting principles gen¬ 
erally accepted In the United States, as 
on installment purchase) would be a bor¬ 
rowing that might qualify as long-term 
foreign borrowing under 5 324. See Ex¬ 
amples 1.2, and 3 below. 

The term “borrowing” Involves only 
Issuance of debt obligations, not equity 
securities, by a DI. Sec Examples 2 and 
6 below. An international finance sub¬ 
sidiary of a DI (see $ 323) is considered 
the same entity as the DI. If such sub¬ 
sidiary issues debentures convertible 
into stock of Uie DI, the debentures alii 
be considered debt obligations of the DI; 
however, if the debentures have detach¬ 
able warrants entitling the holder to pur- 
cliaso DIs stock, the issue will be 
considered to be port debt and part 
equity. <^or discussion of the computa¬ 
tion of proceeds of long-term foreign 
borrowing when debentures are issued 
with warrants attached, see Examples 5 
and 24 below.) 

For purposes of determining whether a 
borrowing is from a foreign national* the 
lender will be considered to be the per¬ 
son extending the credit. With respect to 
issuance of debt obligations, the first 
public purchases are generally consid¬ 
ered the lenders. Accordingly, sales of 
debt obligations to underwriters or deal¬ 
ers, United States or foreign, in a public 
offering are irrelevant in determining 
whether the debt obligations are sold to 
foreign nationals. Similarly, if a foreign 
national does not act for its own account, 
but for the account of another person, 
the nationality and residence of the per¬ 
son actually extending credit will deter¬ 
mine whether the borrowing is from a 
foreign national. See Example 7 below. 

Example I. DI purchases all tho voting 
fctodt of a French corporation from an un¬ 
abated foreign national. The purchase price 
1 a II million, 1250.000 of which was paid in 
cash at the closing, the balance being pay¬ 
able (together with Interest) In thres equal 
annual Installments commencing 1 year from 
the date of closing. DI has made a transfer of 
capital of |1 million and a borrowing from a 
foreign national of 1760,000. which will 
qualify aa long-term foreign borrowing If It 
meets the applicable requirements of f 324. 
8 ** I B324-4 (l)-<lv). 

Example 2. DI acquires all the voting 
equity of a French corporation from foreign 
shareholders. In exchange for 20.000 abates 
of Di's common stock at the closing, 10.000 
shares of such stock 3 years after the dosing, 
fchd an Indeterminate number of shares 
(baaed on future earnings of the French 
corporation) 5 years after the dosing. DI 
haa not made a borrowing with respect to the 
obligation to deliver common stock 3 years 
and 6 years hence. (The value of the transfer 
of capital will depend on all the facts and 
circumstances of the acquisition.) If. how¬ 
ever. DI had agreed to deliver 110 million 
worth of Its capital stock 3 years after closing 
(the actual number of shares to be delivered 
will depend on their market value at the 
Urn©), DI would be deemed to have made a 
^borrowing of $10 million. The obligation 
would be for a fixed sum. and the medium 
or payment may be other than cash. 

Example 3. DI enters Into a 10-year equip¬ 
ment lease with an unaillUated foreign na¬ 
tional (X). The equipment lease with X la 
appropriately treated as an Installment pur¬ 
chase by DI under accounting principles gen- 
craliy accepted In the United States. An 
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appropriate portion of the aggregate rentals 
should be treated as borrowing from a foreign 
national by DI. tho remainder being allo¬ 
cated to Interest charges. 

Example 4 . An Internationa! finance sub¬ 
sidiary of DI sells abroad $20 million face 
amount of debentures at par. The debentures 
have a 12-yeor maturity and are convertible 
into common stock of DI after 6 months from 
date of Issue. DI has made a borrowing from 
a foreign national of $20 million, which will 
qualify as long-term foreign borrowing if It 
meets the applicable require menu of | 324. 
8 ee | B324-4(l)-(lv). 

Example 5. An International finance sub¬ 
sidiary of DI sells abroad $20 million face 
amount of debentures at par. The debentures 
have a 12-year term and have no required 
sinking fund payments. Each $1,000 deben¬ 
ture is sold with a warrant attached for five 
shares of common stock of DI. The warrants 
are detachable after 6 months, and are exer¬ 
cisable after 12 months from the Issue date. 
DI has made a borrowing from a foreign na¬ 
tional of 120 million, less an amount reason¬ 
ably allocable to the value of the warrants. 

Example 6. DI sella abroad 600.000 sham 
of preferred stock for $60 per share. DI has 
not mode a borrowing for purposes of I 324. 

Example 7. DI desires to borrow $1 million 
from a Swiss bank. Tbs bank states that It 
would not itself lend the funds, but thAt It 
can place the loan with a U3. resident and 
national who has an account at the Swiss 
bank. The loan, if consummated, would not 
constitute a borrowing from a foreign na¬ 
tional within the meaning of f 324(a). 

The additional requirements for a bor¬ 
rowing by a DI from a foreign national 
to qualify aa long-term foreign borrow¬ 
ing depend upon whether the borrowing 
was made (i) prior to January 1, 1968 
(the effective date of the Program); (ii) 
from January’ 1 through June 9. 1968; 
(lii) from June 10. 1968 through April 30, 
1970; or (iv) on or after May 1, 1970. 

(1) Borrowings made prior to Janu¬ 
ary l , 106J.—A borrowing made prior to 
January 1,1968. was a long-term foreign 
borrowing if such borrowing had on orig¬ 
inal maturity of at least 12 months from 
the original date of such borrowing, or if 
no principal payments were, in fact, 
made within 12 months from the date of 
the borrowing. 

<il) Borrowings made on or after 
January I. 1968. and prior to June 10 . 
1968. —A borrowing made on or after 
January 1 and prior to June 10. 1968, was 
a long-term foreign borrowing if such 
borrowing had an original maturity of at 
least 12 months from the original date 
of such borrowing. The same require¬ 
ments apply to borrowings made on or 
after June 10. 1968, and prior to May 1, 
1970. except that an additional require¬ 
ment was Imposed by former § 324(e) 
during that period. See 8 B324-4' lii). 

The “original maturity” of a borrowing 
referred to the date the first principal 
payment was required. Provisions for ac¬ 
celeration upon default or conversion 
privileges in convertible debt Instruments 
were disregarded in determining whether 
a borrowing had an original maturity of 
12 months. A borrowing made chi or after 
January 1, 1968, but prior to May 1, 1970, 
was treated as having an original matu¬ 
rity of at least 12 months if there were 
express provisions for renewal, extension, 
or continuance of the debt for a total 
term of at least 12 months and the DI 
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reasonably expected that no principal 
payment would be made within 12 
months after the date of the borrowing. 

The date of a borrowing refers to the 
date the proceeds are received by the DI. 
Opening of a line of credit, such as a re¬ 
volving credit agreement or an overdraft 
facility, is not itself a borrowing; borrow¬ 
ing under a line of credit occurs on the 
date of takedown, in the amount of funds 
so received. On the other hand, a borrow¬ 
ing Involving the public offering of debt 
obligations is deemed to have been made 
on the date the obligations arc issued. 
See 1 1002(e)(1), 

Example 8. On July 1, i960, DI entered 
Into a 5-year agreement with a Oertnan bank 
under which the bank agreed to loan DI up 
to $10 million, with the loan or loans to be 
evidenced by 12-month notes. As of that date. 
DI had not made a long-term foreign borrow¬ 
ing. On September 1, 1969. DI made a take¬ 
down of $5 million, evidenced by ten 12- 
month notes for $500,000 each. Thus, on 
September 1. I960. DI made a long-term for¬ 
eign borrowing of $6 million, 

(ill) Borrowings made on or after 
June 10. 1968: i 324(a)(1) and former 
i 324(e). —As a result of former 8 324(e), 
borrowings made from June 10. 1968, 
through April 30, 1970, could not qualify 
as long-term foreign borrowing unless: 

The borrowing was from a foreign bank; or 

The borrowing was from or was guaranteed 
by a foreign country or any agency thereof; 
or 

The borrowing had an original maturity of 
at least 3 years, and (as of the date of the 
borrowing) acquisition of the debt obligation 
would have been aubject to the US. Interest 
Equalization Tax; or 

The lender agreed In writing that, for a 
period of 3 years from the date of the borrow¬ 
ing or until final maturity, whichever would 
first occur, it would not sell or otherwise 
transfer the debt obligations resulting from 
the borrowing (a) to a resident or national 
of the United States (other than a foreign 
bank (as defined In I 317) or to a Canadian 
person (aa defined in I 1101). or (b) to any 
person who the lender had reason to believe 
would sell or otherwise transfer the dobt 
obligation to a U 8. resident or national or to 
a Canadian person. 

Section 324(c) was revoked pursuant 
to the amendments to $ 324. published 
June 13, 1970 (35 F.R. 9248). However, 
the conditions imposed by 4 324(c) have 
been incorporated into the definition of 
“foreign borrowing” set forth In new 
8 324(a)(1) effective with respect to bor¬ 
rowings made on or after May 1. 1970. 
except that the 3-year original maturity 
requirement of the third alternative has 
been eliminated. 

In connection with the first alternative 
(8 324(a) (1) (i) and former i 324(e)(1) >. 
note that a foreign branch of a UJS. bank 
is considered a foreign bank under 8 317. 
However, in order for a borrowing to 
qualify under this category, it is not 
enough that the borrowing is made 
through an entity organized or operat¬ 
ing as a “bank’* under the laws of a 
foreign country. In addition to meeting 
that institutional test, the borrowing 
must meet a functional test. For example, 
the functional test would not be satisfied 
if (a) the bank is not itself the obligee 
on the DTs debt obligation, or (b) the 
bank acts as agent for a principal other 
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than a foreign bank (see Example 7 
above), or <c) the bank acts as under¬ 
writer for the DI with respect to sale of 
the debt obligations, or (d) the DI has 
reason to believe that the bonk does not 
intend to hold the debt obligations until 
maturity but to sell, market or other¬ 
wise transfer such obligations. In any of 
these cases the borrowing will not be 
from a foreign bank and must qualify 
under one of the other categories of 
5 324(a)(1). 

Example 9. DI desires to place with Euro¬ 
peans $6 million principal amount of long¬ 
term notes convertible Into common stock. 
DI contracts with a Preach subsidiary of a 
US. Investment bank, the subsidiary being 
organized as a French bank, to underwrite 
the placement with European nationals. The 
•5 million borrowing Is not from a foreign 
bank and. therefore, must qualify under 
another category of 1 324(a)(1) if It is to 
constitute a foreign borrowing. 

In connection with 5 324(a) (1> (ii>, an 
Industrial or commercial enterprise of a 
foreign government operating essentially 
In the private business sector shall not be 
considered as part of the government of 
that country or as an agency thereof. 

Section 324(a)(lHiii) is intended to 
permit obligations of a DI or its inter¬ 
national finance subsidiary that are sub¬ 
ject to Interest Equalization Tax (IET), 
if purchased by a resident or national of 
the United States, to qualify as foreign 
borrowing. Such obligations Include 
short-term commercial paper or other 
obligations with respect to which an elec¬ 
tion has been made under 9 4912<c) of 
the Internal Revenue Code of 1954. as 
amended. 

The requirement concerning applica¬ 
bility of the IET does not mean that the 
tax actually must be Imposed on a par¬ 
ticular Ui3. resident or national. The 
requirement Is satisfied if the nature of 
the debt obligation is such that under 
normal circumstances the tax would be 
imposed upon acquisition by any UJS, 
resident or national. Accordingly, debt 
obligations issued by a less-developed 
country corporation (exempt from the 
IET under Internal Revenue Code 
9 4916) will not satisfy the conditions of 
9 324(a)(1)(ill). On the other hand, a 
debt obligation the acquisition of which 
is exempt from tax under Internal Reve¬ 
nue Code 9 4918, because previously held 
by a U.S. person, is not disqualified under 
9 324<a) (1)011). 

To satisfy the provisions of former 
9 324(e)(3) (which applied to borrow¬ 
ings made from June 10. 1968, through 
April 30. 1970), the borrowing was also 
required to have on original maturity of 
at least 3 years. The term “original ma¬ 
turity of at least 3 years/* as used In 
9 324(e)(3). was analogous to the term 
“original maturity of at least 12 months” 
in former 9 324(a). Thus, a requirement 
that there be a principal repayment 
within 3 years disqualified the entire bor¬ 
rowing. Therefore, if mandatory redemp¬ 
tion of any debenture fell within 3 years 
of the issue date, the entire borrowing 
failed to qualify as a long-term foreign 
borrowing. The 3-year original maturity 
requirement of former 9 324(e)(3) was 
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eliminated for borrowings made on or 
after May 1. 1970 (see 9 324(a) (1) (lii)). 
Note also that failure to qualify the full 
principal amount of a foreign borrowing 
as long-term foreign borrowing now re¬ 
sults only in a pro tanto reduction of 
proceeds. 

An agreement such as described in 
9 324(a) (1) (iv) Is not the typical agree¬ 
ment entered into between underwriters 
and a DI with respect to issuance of de¬ 
bentures to foreign nationals. Ordinarily, 
underwriters will agree not to offer or 
sell the debentures to persons who arc 
nationals or residents of the United 
States or residents of Canada. Section 
324<a> (1) (iv), by contrast, contemplates 
a more restrictive agreement in which 
the obligee agrees not to sell or other¬ 
wise transfer the debt obligation to any 
United States or Canadian person or to 
any person who the obligee has reason to 
believe will so sell or otherwise transfer 
the debt obligation. 

(iv) Borrowings made on or after 
May 1 , 1970 .—Borrowings by a DI made 
on or after May 1. 1970 are subject to the 
provisions of amended 9 324. as pub¬ 
lished in the Federal Register in final 
form on June 13. 1970 (35 F.R. 9248). To 
qualify as long-term foreign borrowing, 
a borrowing must be a “foreign borrow¬ 
ing” and must be continuously outstand¬ 
ing for not less than 12 months. 

Section 324(a) <2> provides that a for¬ 
eign borrowing (defined in 9 324(a)(1)) 
by a DI will qualify as long-term foreign 
borrowing if the foreign borrowing (in¬ 
cluding refinancing thereof as described 
in 5 324(b)(1)) is not repaid within 12 
months after its original date. A repay¬ 
ment la made “within 12 months” if 
made at any time prior to the corre¬ 
sponding month and day in the immedi¬ 
ately following calendar year. For ex¬ 
ample. if a borrowing la made at any 
time on May 14. 1970, and is repaid at 
any time before May 14, 1971. the repay¬ 
ment would have occurred within 12 
months; however, repayment at any time 
on May 14. 1971 would not be “within 12 
months*’. The date of a borrowing is de¬ 
fined in 9 1002(e)(1). 

The definition of foreign borrowing 
contained In 9 324(a)(1) incorporates 
the requirements formerly set forth In 
9 324(e) (now revoked), which are dis¬ 
cussed in 9 B324-4(lii). As mentioned 
above, borrowing that would be subject 
to the Interest Equalization Tax no 
longer need to satisfy the 3-year original 
maturity requirement imposed by former 
9 324(e)(3). See I 324(a)(1)(III)♦ As 
a result, DIs that borrow long-term 
through issuance of debentures will be 
able to provide for sinking fund pay¬ 
ments to redeem debentures within 3 
years after the date of issuance. 

Note that borrowings made prior to 
May 1, 1970 will continue to be governed 
by the provisions of former 9 324(a) and 
(e> as in effect of April 30. 1970, as to 
whether or not such borrowings qualified 
as long-term foreign borrowings. How¬ 
ever, see 5 B324-5<ii>. 

A DI may qualify a foreign borrowing 
made on or after May 1. 1970 as long¬ 
term foreign borrowing by keeping the 


borrowing outstanding for at least 12 
months or by making another foreign 
borrowing simultaneously with or prior 
to repayment of the immediately preced¬ 
ing borrowing, so long as the borrowing 
as refinanced remains continuously out¬ 
standing for at least 12 months. The in¬ 
dividual foreign borrowings constituting 
long-term foreign borrowing may differ 
as to lender, amount and maturity. Ac¬ 
cordingly, a short-term borrowing that 
is renewed, extended or continued for 
total period of at least 12 months will 
qualify as long-term foreign borrowing 
despite the absence of express provisions 
for renewal, extension or continuance. 
However, a borrowing that is not in fact 
continuously outstanding for 12 months 
will not qualify as long-term foreign bor¬ 
rowing, notwithstanding a stated matu¬ 
rity of at least 12 months and notwith¬ 
standing provision for renewal, extension 
or continuance and the DI’s expectation 
not to repay within 12 months. 

DI may take a deduction under 9 306 
(e) or 9 313(d)(1) for allocation or ex¬ 
penditure (prior to July 1, 1972) of 
proceeds of long-term foreign borrowing 
before the required 12-month period has 
elapsed. A DI that does so. however, 
should be certain of its ability to keep 
the borrowing outstanding for the pre¬ 
scribed 12 months because deductions 
with respect to borrowings that sub¬ 
sequently fail to satisfy 9 324(a)(2) are 
retroactively disqualified. Failure to 
qualify the full principal amount of a 
borrowing as long-term foreign borrow¬ 
ing will not result in disqualification of 
the entire borrowing. Proceeds of the 
borrowing will qualify as proceeds o t 
long-term foreign borrowing in the prin¬ 
cipal amount of the borrowing that ulti¬ 
mately satisfies the requirements of 
9 324(a)(2). 

If a DI treats proceeds of a foreign bor¬ 
rowing as proceeds of long-term foreign 
borrowing on its annual report Form 
FDI-102F for any year and the borrow¬ 
ing does not thereafter meet the require¬ 
ments of 9 324(a)(2) by reason of a 
repayment within 12 months, the DI 
must file an amended Form FDI-102F 
within 30 days after such repayment 
showing revised direct investment and 
liquid foreign balance entries os neces¬ 
sary to reflect the retroactive disqualifi¬ 
cation of the borrowing. If a borrowing 
that is retroactively disqualified has not 
been treated as long-term foreign bor¬ 
rowing on Form FDI-102F for any year 
but has been so reported on a quarterly 
report Form FDI-102, the next report 
on Form FDI-102/102F required to be 
filed after repayment of the borrowing 
should show direct Investment and liquid 
foreign balance entries reflecting the 
disqualification. 

Example 10. On May I, 1970, DI borrows 
$1 million from a foreign bank (X) on a 
3-month note with no provision for renewal 
or extension. The borrowing Is a foreign 
borrowing under | 324(a) (1)(1), On August 1, 
1970. DI repays the note and borrows 11 
million from another foreign bank (Y) on 
a 8-month note. On February I, 1071, DI re¬ 
pay* the loan from Y and borrows $1 million 
from foreign bank (Z). which DI repays on 
May 1. 1971. As of May 1. 1970, DI has avall- 


FEDERAl REGISTER, VOL. 38, NO. 179—MONOAY, SEPTEMBER 17, 1973 





able proceed* of long-term foreign borrowing 
of 91 million, which DI could expend or 
Allocate In accordance with 1313(d)(1) or 
1306(e). If reported In accordance with 
1 324(c). Under amended 1324. the Initial 
3-month foreign borrowing qualifies as 
long-term foreign borrowing because such 
borrowing, a* refinanced by successive for¬ 
eign borrowings, was continuously outstand¬ 
ing for 12 months. 

Example 11. On May 1, 1970, DI borrows 
$200,000 from a foreign bank (X) on a 6- 
month note. On November 1. 1070, DI re¬ 
pays X and purchases all of the stock of a 
French corporation from an unalfiliatcd for¬ 
eign national <Y) for $300,000, consisting of 
$100,000 In cash at the closing and DI's 6- 
monlh promissory note for the balance as to 
which Y provides the agreement specified in 
1324(a)(1)(Iv). On May i. 1071, DI makes 
payment on its promissory note. Under 
I 324, the $200,000 borrowed on May 1, 1970. 
constituted proceeds of long-term foreign 
borrowing. Tbs Initial borrowing from the 
bank was not deemed repaid within 12 
months because such borrowing, refinanced 
by the borrowing from Y, was continuously 
outstandin g for 12 months. 

Example 12. On May l. 1070, DI makes a 
public offering to non-CanadUn foreign na¬ 
tionals through Its international finance 
subsidiary of $10 million principal amount 
of debentures maturing in 1980. Acquisition 
of the debentures by US. resident* or na¬ 
tionals will be subject to the Interest Equal¬ 
ization Tax. The financing documents pro¬ 
vide for sinking fund payment* of $1 million 
each on November 1, 1970 and November 1, 
1971, to be used by a New York trustee to 
purchase an equivalent amount of the de¬ 
bentures for redemption. The borrowing con¬ 
stitutes s foreign borrowing under I 324(a) 
<l)(lll). To qualify the entire $10 million 
as long-term foreign borrowing under f 324 
(a)(2). DI must refinance the November 1, 
1970 sinking fund payment for an additional 
6 months in accordance with 1 324(b)(1). 
If DI does not refinance. It will still have 
$9 million of avallablo proceeds of long¬ 
term foreign borrowing. The sinking fund 
payment on November I, 1971 will not affect 
l t unification of the portion of the borrowing 
that was outstanding for 12 months as of 
such date. 

Inpayment through conversion of con¬ 
vertible debt instruments or accelerated 
repayment upon default occurring within 
the first 12 months of a borrowing will 
not prevent its qualification as long-term 
foreign borrowing. A conversion or ac¬ 
celerated repayment is deemed to occur 
as of the maturity specified in the debt 
instrument involved. See the proviso in 
I 324(a) (2). Transfers of capital, repay¬ 
ment charges under I 1003, and reduc¬ 
tions of proceeds, on the other hand, are 
determined in accordance with the rules 
otherwise applicable to repayment of 
long-term foreign borrowing. (See 
5 B324-1U 

Example JJ. On July 1. 1970, DI Issues $5 
million principal amount of 5-year converti¬ 
ble debentures through it* International 
finance subsidiary The entire amount of the 
issue Is converted between February l and 
July 1,1971. Solely for purposes of determin¬ 
ing qualification as long-term foreign bor¬ 
rowing under 1 324(a)(2), the conversions 
are deemed not to have occurred until July 1, 
1975. the stated maturity of the debentures. 
However, transfers of capital are recognised 
in accordance with the usual rules for repay- 
uitfQt. Accordingly, DI could choose to absorb 
the transfer of capital. If any. under Its Sub- 
part E allowables in the year of conversion 
or the DI may take advantage of the au- 
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thorisatlon to repay the borrowing by con¬ 
version set forth in | 1002(a)(3) and recog¬ 
nise a transfer of capital, for purposes of the 
repayment charge under | 1003, in the year 
following conversion. 

Example 14. On February 1. 1971. DI makes 
a public offering of $10 million principal 
amount of convertible debentures maturing 
In 1980. Sinking fund payments in tho 
amount of $1 million are due January 15, 
1972. and January 15. 1973. In March 1971. 
DI expends $6 million of the prooceds of the 
offering In making a transfer of capital, for 
which a deduction la taken under 1313(d) 
(1). In December 1971 the entire amount of 
the offering is converted. Under g 324, $9 mil¬ 
lion is qualified as long-term foreign borrow¬ 
ing. One million dollars of the borrowing Is 
deemed repaid for purposes of f 324(a) (2) on 
the due date of the first sinking fund pay¬ 
ment (January 1ft, 1972) and does not qual¬ 
ify under $ 324 became such payment Is 
within 12 mouths. Assuming no other rele¬ 
vant transactions, the conversion will result 
In a transfer of capital of $6 million, which 
the DI may choose to recognise in the year 
of conversion or as a repayment charge under 
I 1003 in 1972 and a reduction of available 
proceeds ($3 million) to aero in 1971. 

§ B324-3 Refinancing. 

Section 324(b)(1) provides that the 
“refinancing" of a borrowing Is deemed 
not to be a repayment of such borrowing 
or the making of a new borrowing. Sec¬ 
tion 324(b)(1) was amended as part of 
the change In the definition of long-term 
foreign borrowing applicable to borrow¬ 
ings made on or after May 1. 1970. 

Under former $ 324(b) (1), refinancing 
of a long-term foreign borrowing was 
not deemed repayment of the borrowing 
or the making of a new borrowing. How¬ 
ever, refinancing was possible only for 
borrowings that already constituted 
long-term foreign borrowing, and if the 
refinancing was by means of another 
borrowing, whether from the same or 
another lender, the second borrowing 
also had to be a qualified long-term for¬ 
eign borrowing. Under amended J 324 
(b) (1), refinancing is not limited to long¬ 
term foreign borrowing. "Foreign bor¬ 
rowings" (defined In 4 324(a)(1)), which 
may be nonrenewable, short-term bor¬ 
rowings, can be refinanced in order to 
keep them outstanding for the 12 months 
required to constitute long-term foreign 
borrowing. Such refinancing, moreover, 
may be accomplished by means of an¬ 
other "foreign borrowing" from the same 
or a different lender. As discussed in 
1B324-5 (11), a long-term foreign bor¬ 
rowing made prior to May 1, 1970 may 
be refinanced after May 1, 1970 in ac¬ 
cordance with amended § 324(b) (1). 

(1) Refinancing under 6 324(b)(1 ).— 
Satisfaction of a foreign borrowing will 
not be deemed a repayment if such bor¬ 
rowing is refinanced in the manner pro¬ 
vided in 4 324(b)(1). The refinancing 
borrowing must be made either prior to 
or simultaneously with the repayment 
of the Initial borrowing. A borrowing 
drawn down on any day shall be deemed 
made simultaneously with a repayment 
occurring on the same day. On the other 
hand, for example, if DI repaid a foreign 
borrowing on July 1. 1970. and made a 
new foreign borrowing In the same 
amount from the same lender on July 2. 
1970, the second borrowing would not 
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constitute a refinancing of the first bor¬ 
rowing regardless of any underlying 
arrangement relating to the two borrow ¬ 
ings. 

DI Is required to identify borrowings 
being refinanced and the corresponding 
refinancing borrowings on its books and 
records kept under 4 203(b). If DI re¬ 
pays more than one initial borrowing 
and makes more than one refinancing 
borrowing on the same day, DI must in¬ 
dicate (by appropriate entries on its 
books and records) the extent to which 
each new' borrowing refinances each of 
the initial borrowings. 

If a refinancing borrowing made within 
12 months after the date of the initial 
borrowing is for a lesser amount than 
the initial borrowing, the amount of 
proceeds of long-term foreign borrowing 
as of the date of the initial borrowing 
may not exceed the amount so refi¬ 
nanced. The amount of proceeds of an 
initial borrowing failing to qualify as 
proceeds of long-term foreign borrowing 
is not exempt at any time from 4 203(c). 
and any deductions taken for expendi¬ 
ture or allocation of such proceeds are 
disallowed. If a DI treats proceeds of a 
foreign borrowing as proceeds of long¬ 
term foreign borrowing on its Annual 
Report Form FDI-102F for any year, and 
the borrowing does not thereafter meet 
the requirements of 4 324(a) (2) by rea¬ 
son of a repayment within 12 months. DI 
must file an amended Form FDI-102F 
within 30 days after such repayment 
showing revised direct investment and 
liquid foreign balance entries. 

If the refinancing borrowing is for a 
greater amount than the initial borrow¬ 
ing, DI may treat the excess as an addi¬ 
tional foreign borrowing commencing on 
the date of the refinancing which may 
qualify as separate long-term foreign 
borrowing. 

DI may refinance a foreign borrowing 
by making another foreign borrowing 
prior to and in anticipation of refinanc¬ 
ing the initial borrowing and at a time 
reasonably proximate to the date of re¬ 
payment of the initial borrowing. The 
proceeds of the refinancing borrowing in 
such case may not be treated as available 
proceeds of long-term foreign borrowing 
until the refinancing occurs, but the pro¬ 
ceeds of the refinancing borrowing are, 
nevertheless, exempt from the liquid for¬ 
eign balance restrictions of 4 203(c) if 
the initial borrowing as refinanced quali¬ 
fies as long-term foreign borrowing 
under 4 324(a) (2). 

Example 15. On May 1, 1970. DI borrows 
$2 million from a foreign bank for 6 months. 
On November 1. 1970. DI repays the borrow¬ 
ing in full and borrows a total or $1,500,000 
from three other foreign banks which DI 
keeps outstanding for 0 months. Under I 324, 
DI has made long-term foreign borrowing in 
the amount of $1,500,000 as of May 1. 1970. 
If the unrefinanced portion ($500 OoO) of the 
May l borrowing was held in the form of 
liquid foreign balances, DI will be required 
to report such amount as liquid foreign bal¬ 
ances for purposes of f 203(c). 

If DI had borrowed $2,500,000 on Novem¬ 
ber 1,1970. for 8 months. DI would have made 
long-term foreign borrowing of $2 million as 
of May I, 1970. The additional $500,000 con¬ 
stitutes a new foreign borrowing which quali- 
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fie* u long-term foreign borrowing If It la 
not repaid tor 12 months, le, until Novem¬ 
ber 1, 1071. 

Example 16. On May 1, 1070, DI borrows 
•1 million from foreign bank (W) for 3 
months and expends the proceeds in making 
transfers of capital to Schedule A, for which 
a deduction is taken under i 313(d)(1). On 
August 1, 1070, DI repays the borrowing from 
W and borrows $1 million from foreign bank 
(X) and 91 million from foreign bank (Y) 
for 9 months. DI records the borrowing from 
X aa a refinancing of the borrowing from W 
and the borrowing from Y as a new borrow¬ 
ing the proceeds of which DI expends in 
Schedule C for which a deduction Is taken 
under f 313(d)(1). On May 1. 1971, DI repays 
the borrowings from X and Y and borrow* 
#1 million from foreign bank (Z) for 3 
months. DI reoords the borrowing from Z as 
a refinancing of the borrowing from Y. which 
la necessary to qualify the borrowing from Y 
under I 324(a) (2). DI also records a transfer 
of capital to Schedule A under 1312(a)(7) 
resulting from the repayment of the borrow¬ 
ing from X which was a refinancing of the 
borrowing from W. On August I, 1971, DI re¬ 
pay* the borrowing from Z and correctly 
records a transfer of capital to Schedule C 
under S 812(a) (7). 

Example 17. On May 1. 1970, DI borrows 
$1 million from a foreign national (X). who 
provides the agreement specified In I 324(a) 
(1) (if), DI expends the proceeds in Schedule 
B. for which a deduction la taken under 
I 313(d) (1). On August 1,1970, DI repays the 
borrowing from X and borrows 82 million 
from foreign national (Y), who provides the 
agreement specified in fl324(a)(1) (tv). DI 
records $1 million of the borrowing from Y 
as a refinancing of the borrowing from X 
and f 1 million as a new borrowing which DI 
expends In Schedule C. On August 1, 1971. 
DI repays $1 million of the borrowing from 
Y. In the records that must be kept pursuant 
to f 203(b), DI should indicate whether such 
repayment la attributable to the part of the 
Y borrowing used to refinance the X borrow¬ 
ing (chargeable to Schedule B) or to the port 
constituting new borrowing (chargeable to 
Schedule O). 

Example 18. On May 1. 1970, DI borrows 
91 million from foreign bank (X) on a 3- 
month note. On July 1, 1970. DI borrows 91 
million from foreign bank (Y) for 10 months 
In anticipation of using the proceeds to re¬ 
finance the borrowing from X. which must 
be repaid on August 1, 1970. In this case. DI 
may not treat the proceeds of the borrowing 
from Y aa available proceed* until used to 
repay the X borrowing: however, the pro¬ 
ceeds of the borrowing from Y are not sub¬ 
ject to the limitation of | 203(c). On Au¬ 
gust 1, 1970, DI repay* the borrowing from 
X and indicates on It* books and records 
that the borrowing from Y la to refinance the 
borrowing from X as of that date. On May 1, 
1971, DI repays the borrowing from Y. Ac¬ 
cordingly. the borrowing from X Is qualified 
as long-term foreign borrowing. 

Example 19. On September 1. 1970, DI bor¬ 
row* $1 million on a 13-month note from a 
foreign bank and allocates the proceeds un¬ 
der f 306(e) to Schedule C positive direct 
investment for 1970 and so reports on Its 
Annual Report Form FDI-102F for such 
year. DI repatriates the proceeds as of De¬ 
cember 31. 1970. and thereafter holds them 
In accordance with I 306(e) (2). On August 1. 
1971, DI repays the borrowing and does not 
refinance. Since the borrowing waa not out¬ 
standing for 12 months, DI’s deduction un¬ 
der I 306(e) for 1970 la disqualified, and DI 
must file an amended Form FDI-102P for 
1970. Such amended report will show a de¬ 
crease of 91 million in outstanding long¬ 
term foreign borrowing and in deduction* 
for expenditure and allocation of available 
proceeds. If the proceeds were held in the 
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form of liquid foreign balances, the amended 
report must also show a corresponding In¬ 
crease In such balances. If the amended Form 
FDI-102F for 1970 shows positive direct In¬ 
vestment or liquid foreign balances in ex¬ 
cess of DI's allowables, DI will be In non- 
compliance for 1970. 

(11) Refinancing of Jong-term foreign 
borrowing made prior to May 1, 1970. —A 
long-term foreign borrowing made prior 
to May 1, 1970 that satisfied the require¬ 
ments of 9 324 as then In effect, refi¬ 
nanced on or after May 1. 1970, with a 
foreign borrowing as defined In 9 324 
(a)(1), shall not be deemed to have been 
repaid. 8ee § 324 < b)<1). Similarly, a 
certificate filed with respect to a pre- 
May 1. 1970. long-term foreign borrow¬ 
ing, as to which category' 2 or 3 of Item 
8.A on Form FDI-106 ( issued May 1969) 
was checked, will be deemed a certifica¬ 
tion that DI will refinance such 
borrowing as provided in amended 
S324(b)(1). 

Example 20. On July 1, 1969. DI made a 
81 million borrowing for 2 years from foreign 
bank (X). which qualified as a long-term 
forelgu borrowing under 1324 aa then In 
effect. On July 1. 1970, DI prepays the bor¬ 
rowing In fuU and on the same day makes a 
91 million borrowing for 3 month! from 
foreign bank (Y), which constitutes a for¬ 
eign borrowing under new | 324(a) (1). Under 
I 324(b) (1), the long-term foreign borrowing 
from X Is deemed not to have been repaid 
for purposes of the regulations because it 
was refinanced by a foreign borrowing. 

A borrowing made by a DI prior to 
May 1. 1970 evidenced by a debt Instru¬ 
ment containing a stated maturity of at 
least 12 months will continue to be 
treated as a long-term foreign borrowing 
even though repaid on or after May 1, 
1970, prior to such maturity, provided 
that the principal amount repaid Is re¬ 
financed in accordance with 9 324(b)(1) 
so that tlve borrowing (as refinanced) 
will have been continuously outstanding 
for at least 12 months. Similarly, a bor¬ 
rowing made by a DI prior to May 1. 
1970 evidenced by a debt instrument with 
a stated maturity of less than 12 months 
but containing express provisions for re¬ 
newed. extension or continuance for a 
total period of at least 12 months (which 
the DI reasonably expected to renew, 
extend or continue) need not. com¬ 
mencing May 1. 1970, be rolled over in 
accordance with its terms, provided that 
the DI refinances such borrowing ( with 
the same or another lender) in accord¬ 
ance with new 9 324(b)(1) so that the 
borrowing (as refinanced ) will have been 
continuously outstanding for at least 12 
months. 

The amendments to 9 324 eliminated 
the 3-year original maturity require¬ 
ment contained In former 9 324(e)(3) 
applicable to borrowings that would be 
subject to the Interest Equalization Tax. 
See 9 324(a)(1)CUD. Although elimina¬ 
tion of the 3-year requirement affects 
only borrowings made on or after May 1, 
1970. OFDI will permit DIs to repay 
within the first 3 years any part of a 
long-term foreign borrowing that quali¬ 
fied on the basis of former 9 324(e) (3), 
provided that the principal amount re¬ 
paid Is refinanced In accordance with 
9 324(b)(1) so that the borrowing (as 


refinanced) will have been continuously 
outstanding for at least 3 years. Conse¬ 
quently, a DI may now repay (through 
repurchase of debentures, sinking fund 
redemptions, etc,, during the first 3 years 
of the borrowing) a long-term foreign 
borrowing made prior to May 1, 1970, 
that was subject to former 9 324(e) <3>, 
provided that the DI refinances such 
repayment (valued as the principal 
amount of the Indebtedness surrendered > 
in accordance with 9 324(b) (1). 

In determining the amount of foreign 
borrowing that Is outstanding for 12 
months or for 3 years, a DI shall disre¬ 
gard the amount of any repayment oc¬ 
curring by person of acceleration upon 
default or by conversion of convertible 
debt instruments. 

Example 21. On February 1. 1970. DI 
borrowed $1 million from foreign bank (X) 
on a 6-month note with express provision; 
for renewal for a total period of 12 months 
which DI expected to exercise. On August l. 
1970, DI repays the borrowing from X and 
borrows 91 million from foreign bank (Y) on 
terms more favorable than a renewal of the 
borrowing from X. DI. In this case may con¬ 
tinue to treat the 81 mUllon borrowed ini¬ 
tially on February 1. 1970, as long-term 
foreign borrowing if DI keeps the entire 
amount of the borrowing from Y (which also 
may be refinanced by other borrowings in 
accordance with 1324(b)(1)) outstanding 
until February 1,1971. 

Example 22. On March I, 1969, DI Issued 
12-year debentures through Its Internationa: 
finance subsidiary In the principal amount 
of 910 million. The borrowing qualified as 
long-term foreign borrowing under 1 324(a) 
and (•) (3) as then in effect. Although by 
the terms of the offering no sinking fund 
payments are required within 3 years, DI 
may redeem any or all of the debentures after 
May 1, 1970. if DI refinances such redemp¬ 
tions by making foreign borrowings as de¬ 
fined In 1 324(a)(1) so that 910 million 
principal amount of Indebtedness will have 
been continuously outstanding for at least 
3 years after March 1.1969. 

§ B32 4-6 Proceed* of long-term foreign 
borrowing. 

The term “proceeds of long-term for¬ 
eign borrowing'* Is defined In 9 324<c) to 
mean the gross amount or value received 
from a long-term foreign borrowing (be¬ 
fore deducting discounts, commission. 
or fees) less repayment of principal of 
such borrowing. A borrowing must be 
reported to OFDI on the DI’s first re¬ 
quired periodic report following the bor¬ 
rowing (whether quarterly or annual • In 
order for funds received from the bor¬ 
rowing to qualify as proceeds of long¬ 
term foreign borrowing. Therefore, if a 
DI contemplates using funds received 
from a borrowing as an offset to direct 
Investment under 9 306(c) at any time 
in the current or succeeding years the 
borrowing should be reported on Form 
FDI-102 or FDI-102F. whichever is first 
required thereafter. If a borrowing Is not 
reported, the DI will not have available 
proceeds from such borrowing. 

Example 22. On July 1. 1072. Dl'a inter¬ 
national finance subsidiary aella • public 
offering in Europe of 12-year, 820 million 
face amount convertible debenture* In a 
form that qualifies aa long-term foreign bor¬ 
rowing. The debenture* are sold at an aggre¬ 
gate discount of 4500,000 and DI pay* 4500 ,- 
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000 in underwriting fees. DI thus receive* $10 
million net as a result of the borrowing. How¬ 
ever, for purpose* of f 324(c), the proceeds of 
the borrowing arc $20 million. DI reports 
this borrowing on Form FDI-102 for the 
third quarter of 1972. Accordingly. DI has 
920 million in available proceeds, includ¬ 
ing the $1 million representing discount 
and fees. DI may allocate a full $20 million 
to positive direct investment under I 300(e) 
even though only the $19,000,000 received is 
repatriated before the end of the year. DI 
may hold liquid foreign balances of $20 mil¬ 
lion, in addition to the minimum or his¬ 
torical amount, until it reduces available 
proceeds of the borrowing by allocation. 

Example 24. DI# international finance sub¬ 
sidiary Issues debentures In aggregate prin¬ 
cipal amount of $10 million. In a form that 
qualifies as a long-term foreign borrowing. 
Attached to each debenture is a warrant 
entitling the holder to purchase K number of 
shares of DI's common stock at P price. DI 
obtains the opinion of Its Independent finan¬ 
cial counsel that the value attributable to 
the warrants (baaed on coupon rate of the 
debentures and the Interest-cost saving to 
the issuer over the life of the Issue repre¬ 
sented thereby In relation to prevailing mar¬ 
ket rates for nonconvertible debt Issues, or on 
some other basis acceptable to OFDI) to $1 
million. DI has made a long-term foreign 
borrowing, the proceeds of which are $9 
million. The $1 million attributable to the 
warrants Is not proceeds of long-term for¬ 
eign borrowing. 

§ 11321—7 Available proceeds. 

“Available proceeds’* are defined in 
5 324(d) os proceeds of long-term foreign 
borrowing that have not been allocated 
to positive direct Investment and de¬ 
ducted therefrom under 5 306(c), or ex¬ 
pended in transfers of capital prior to 
July l, 1072. for which deductions were 
made under 5 313(d) (1), and are, there¬ 
fore, still available to be allocated by 
the DI. 

Although available proceeds are re¬ 
duced by expenditure (prior to July 1. 
1972) or allocation. DI may subsequently 
change the scheduled area In which the 
deduction is taken by allocation or re¬ 
allocation under 5 203(d) (2) or (3). 
<Sce 5 B324-10.) (During 1968, 5 324(0 
contained a provision whereby the re¬ 
turn of proceeds of long-term foreign 
borrowing to the DI by an AFN, by 
reason of repayment or other liquidation 
of debt or equity interests in such AFN 
acquired with such proceeds, was treated 
as an increase in available proceeds of 
long-term foreign borrowing, and not as 
a transfer of capital under 6 312(b).) 

Example 25. During 1966, DI made a long¬ 
term foreign borrowing of $16 million, and 
used the entire amount that same year to 
acquire a debt obligation of a Schedule B 
<B). During 1967, B repaid $5 million 
principal amount of the $16 million debt 
obligation, and during 1968. B repaid an oilier 
$6 million principal amount of such debt 
obligation. At the end of 1968, DI allocated 
$2 minion of the $10 million returned (con¬ 
sidered to be “available proceeds’* under the 
1966 regulations) to a positive net transfer 
of capital to Schedule C. At the end of 1968. 
DI had proceeds of long-term foreign bor¬ 
rowing of $16 million; $8 million were avail- 
»ble proceeds, $5 million were expended In 
B. and $2 million were allocated to Sched¬ 
ule C. 

In March 1969. B repaid the final $6 million 
principal amount of IU debt obligation to DI. 
This repayment Is recognized as a I 312(b) 
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negative transfer of capital from B to DI 
and does not change the amount of available 
proceeds. After the March transaction. DI 
held $8 million of available proceeds. $5 
million of returned proceeds and $2 million 
of allocated proceeds. In June 1970, DI ex¬ 
pended the cash received from B In March 
1969 to acquire stock of new Schedule A AFN. 
This constituted a transfer of capital under 
I 312(a). DI received no deduction with re¬ 
spect to this transfer of capital since the 
funds expended were not available proceeds. 
At the end of 1970, DI allocates $4 million 
of the available proceeds to positive direct 
Investment In Schedule C. At the end of 1970. 
DI stlU has $16 million of proceeds of long¬ 
term foreign borrowing. $4 million of which 
ore available proceeds. $5 million of which 
are considered to be expended In B. and $6 
million ore allocated to C. 

§ B32 f—8 Expenditure of available pro- 
reeds and deduction from net trans¬ 
fer of capital. 

Prior to July 1. 1972, if a DI expended 
available proceeds of long-term foreign 
borrowing in a transfer of capital to an 
AFN (other than a Canadian affiliate), 
the amount of such proceeds so expended 
was deducted from the net transfer of 
capital to the appropriate scheduled area 
under 5 313(d)(1). The deduction was 
mandatory when available proceeds were 
so expended. 

Section 313(d)(1) was revoked effec¬ 
tive July 1. 1972, thereby removing from 
the regulations the mandatory deduc¬ 
tion for expenditure of available pro¬ 
ceeds. Instead, available proceeds that 
arc expended by a DI in making a trans¬ 
fer of capital on or after July 1. 1972. 
remain available for allocation and may 
be allocated as required by the DI to 
achieve compliance with the regulations. 
Section 306(e) was correspondingly 
amended to permit proceeds that are so 
expended and subsequently allocated to 
remain expended in the AFN to which 
the transfer of capital was made by the 
DL Except for proceeds that are ex¬ 
pended in making a transfer of capital, 
however, the prohibition against holding 
allocated proceeds in any form of foreign 
property remains In effect. 

DIs arc cautioned that deductions un¬ 
der 5 313(d)(1) must be made for all 
transfers of capital made with available 
proceeds prior to July 1, 1972. Available 
proceeds that were so expended prior to 
such date may not be allocated to posi¬ 
tive direct investment under 5 306(e)(1). 
Also, the repayment of long-term foreign 
borrowing at any time will continue to 
Involve a transfer of capital under 5 312 
(a) (7) or 5 1404(a) (2) to the extent that 
a deduction for expenditure of available 
proceeds of such borrowing was made 
under 5 313(d)(1). Section 203(d)(2) 
provides for allocation where a deduction 
for expenditure of available proceeds 
previously was made under 5 313(d)(1). 
Section 324(d) reduces available pro¬ 
ceeds where such proceeds were expended 
prior to July 1. 1972. Section 1404(a) (2) 
provides for the recognition of a transfer 
of capital upon repayment of an overseas 
borrowing w here a deduction for expend¬ 
iture of available proceeds previously was 
made under 5 313(d)(1). 

The following examples apply only to 
expenditures made prior to July 1. 1972. 
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Example 26. DI acquires all the stock of an 
Argentinian company from an unofilllated 
foreign national (X). The purchase price U 
$4 million, $1 million of which to payable In 
cash at the closing. The balance to to be paid 
in three equal annual installments of $1 
million (together with accrued interest) 
commencing 1 year from the date of closing. 
Assuming the borrowing qualifies as long¬ 
term foreign borrowing. DI's net transfer of 
capital to Schedule A to $1 million (le.. a 
$4 million transfer of capital under I 312(a) 
(I) resulting from the stock acquisition, 
from which to deducted the $3 million avail¬ 
able proceeds of long-term foreign borrowing 
expended In making that transfer of capital 
pursuant to 1313(d)(1)). 

Example 27. DI purchases from unaffillated 
foreign nationals all outstanding stock of a 
closely held German corporation. In exchange 
therefor, DI delivers to the sellers $6 million 
principal amount of 1-year debentures con¬ 
vertible into common stock of DI. that qual¬ 
ify as a long-term foreign borrowing. DI has 
made a $6 million transfer of capital to the 
German corporation and receives a deduction 
uuder 1313(d)(1) In an equal amount. As¬ 
suming no other transactions during the 
year. DI's net transfer of capital to Schedule 
C during the year will be aero. 

Example 28. In December 1968, DI made a 
$5 million long-term foreign borrowing. In 
January 1969, DI loans the $6 million to a 
Schedule A AFN (A) on A*s 6-month note. 
Accordingly. DI made a $5 million transfer of 
capital and received a deduction under I 313 
(d)(1), so that Its net transfer of capital to 
Schedule A at the end of the first quarter was 
zero. In July 1969. A repaid the $5 million, 
as a result of which there was a 1312(b) 
transfer of capital from A to DI. In August 
1969. DI loaned the $5 million to a Schedule 
B AFN (B), resulting in a 1312(a) transfer 
of capital to Schedule B. Assuming no other 
revelant transactions during the year. DI 
had made positive direct investment of 
$5 million to Schedule B. Under f 293(d)(2), 
DI may allocate the proceeds to such posi¬ 
tive direct Investment in Schedule B, If DI 
complies with the reporting and repatria¬ 
tion requirements of 1203(d)(2). If such 
allocation Is mode. DI must recognise a trans¬ 
fer of capital to Schedule A of $6 million 
(thereby effectively cancelling the July I 312 
(b) transfer from A to DI). Note that a 
f 313(d)(1) deduction cannot be token with 
respect to the 1969 loon to B. but the I 203 
(d)(2) reallocation has the tame effect os a 
1313(d)(1) deduction. 

Example 29. In November 1968. DI’s Inter¬ 
national finance subsidiary publicly Issued 
convertible debentures In principal amount 
of $25 million, which qualified as a long¬ 
term foreign borrowing. In February 1969, DI 
purchased machinery with $5 million of 
available proceeds derived from the publlo 
Ueue and Installed the machinery In Its Aus¬ 
tralian branch B. Assuming that the trans¬ 
fer of machinery to B results in a net in¬ 
crease of $5 million In B's assets and there are 
no other relevant transactions during 1069. 
DI’s net transfer of capital to Schedule B 
during I960 is zero, because the $5 million 
tranafer of capital Is offset by a deduction 
in an equal amount of available proceeds of 
long-term foreign borrowing expended in 
such transfer of capital, pursuant to | 313 
(d)(1). 

Example. 30. In December 1968, DI*s inter¬ 
national finance subsidiary publicly issued 
convertible debentures in principal amount 
of $20 million which qualified as a long-term 
foreign borrowing. In February 1969. DI ex¬ 
pended $10 million of available proceeds of 
such borrowing to acquire the assets of a 
German corporation, which DI organized as 
a direct branch. Upon acquisition, net assets 
of the branch (disregarding DI's equity In¬ 
terest) were $10 million. During the remsin- 
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der of 1069. DI mode no further debt or 
equity investment in the branch. However, 
after acquisition by DI. the branch in¬ 
curred a load in 1969 of 6500.000. so that its 
net assets at the end of 1909 were $9,500,000. 
DI has no other Schedule C APNn. Although 
DI‘s net transfer of capital to the German 
branch during 1969 would normally be 
$9,500,000 (by operation of 1313(b)). the 
$10 million expended In acquisition of the 
branch is offset by a $10 million deduction 
under 1313(d)(1). because the acquisition 
wac made with available proceeds. There¬ 
fore. after taking into account the loss of 
$500,000. DZ has a negative net transfer of 
capital to Schedule C dining 1969 of $500,000. 

Example 31. In January I960. DI borrowed 
$5 million from a foreign bank, which quali¬ 
fied as a long-term foreign borrowing. Dur¬ 
ing the same month. DI loaned the $5 mil¬ 
lion to a Canadian AFN. The proceeds so 
expended are still available proceeds. (See 
1334(d).) No deduction with respect to 
their expenditure was received under I 313 
(d) (1) because I 1103 excludes Canada from 
Schedule B for purpoees of I 313(a) and (b). 

§ 1132 i—9 Allocation of available pro¬ 
ceed*. 

A DI may reduce positive direct in¬ 
vestment during a year by “allocating” 
available proceeds of long-term foreign 
borrowing to such positive direct invest¬ 
ment. Allocation la accomplished when 
(a) an entry is made on the books and 
records maintained by the DI pursuant to 
55 203(b) and 601; <b> the allocation 
and deduction are reported on Form 
FDI-102F for the year in which made; 
and <c) as of the end of the year for 
which the allocation is made or. alterna¬ 
tively. as of February 28. 1974. with 
respect to an allocation made for 1973. 
the allocated proceeds are not held in any 
form of foreign property. (See § B306-7.) 

Thus, a DI may reduce positive direct 
investment made, during 1973 by allo¬ 
cating available proceeds of any long¬ 
term foreign borrowing that is outstand¬ 
ing on February 28. 1974. Such borrow¬ 
ing may be made during January or 
February 1974, or may have been made 
by the DI during 1973 or a prior year. 
The 12-month maturity test for long¬ 
term foreign borrowing win. of course, 
apply to any borrowing of which avail¬ 
able proceeds are allocated, l.e„ the bor¬ 
rowing. as refinanced, must be continu¬ 
ously outstanding for at least 12 months. 

It should be noted by Dls that they 
may allocate to positive direct invest¬ 
ment made during 1973 any proceeds 
that are available for allocation on De¬ 
cember 31. 1973, notwithstanding the re¬ 
payment of the underlying long-term 
foreign borrowing during January or 
February 1974. Such repayment will in¬ 
volve a transfer of capital during 1974. 

Example 32. DI ha* Ave wholly-owned 
Incorporated APN* In Schedule B. During 
1969. DI Is authorized to make positive direct 
Investment of $1 million In Schedule B. In 
1969. the Schedule B AFN's have earning* 
of $1.400poo and pay no dividend*; DI 4 * net 
transfer of capital to Schedule B U sero; 
and positive direct Investment U. therefore. 
$1,400,000. In November 1969 (DI makes a 
borrowing from a foreign bank of $900,000 
which qualiAe* as a long-term foreign bor¬ 
rowing under | 324 and deposits the $900,000 
in a demand deposit In a London bonk. To 
reduce Schedule B positive direct Investment 
to the authorised $1 million for 1969: 


RULES AND REGULATIONS 


(a) DI repatriates $400,000 to the United 
State* by December 31, 1960. as required by 
1306(e), and invest* the $400,000 in bond* 
of a U S. corporation. 

(b) Thereafter. DZ enter* an allocation on 
It* book* and records and deduct* $400,000 
from positive direct Investment on it* FDI- 
102F for 1969, as required by I 306(o). 
Accordingly, DI has made positive direct In¬ 
vestment of $1 million in Schedule B for 
1969. A* to 1970 and subaequent years, DI 
hold* $500,000 in available proceed* ($900,000 
less $400,000 allocated). 

Example 33. DI has three Schedule C AFN*. 
X. T. and Z. and a $200,000 Schedule C 
allowable. In November 1968. DI has secured 
a commitment Tor a line of credit from a 
foreign bank of up to $5 million for a period 
of 5 year*. During 1069. the following trans¬ 
action* take place: 

(a) X ha* $175,000 in earnings and pay* 
no dividends. X repays $100,000 of a loan 
from DI and thereby aatlsAes a debt obliga¬ 
tion of X held by DI. 

(b) Y ha* $25POO of earnings and pay* 
no dividends. DI perform* services on behalf 
of Y worth $400,000, for which DI 1* not paid 
at the end of 1969. 

(c) Z has $50,000 of earnings and pays no 
dividends. DI leases machinery having a 
value of $500,000 to Z for a period of 10 years. 
DZ thus has Schedule C reinvested earnings 
of $250,000 and a positive net transfer of cap¬ 
ital of $800,000. resulting in posture direct 
Investment of $1.050000. only $200,000 of 
which 1* authorized. During December 1969. 
DI take* down $350,000 under Its line of 
credit, repatriate* the fund* to the United 
State*, and utilizes the fund* to make a pay¬ 
ment to a U5. lender on a real estate loan. 
Thereafter, pursuant to | 306(e), DI records 
an allocation of $850,000 in Its f 203(b) books 
and report* the allocation on Its Form FDI - 
102F for 1969. DI 4 s positive direct Invest¬ 
ment in Schedule C after the deduction 1* 
$ 200 , 000 . 

Example 34. DI has one Schedule C AFN, 
a direct branch of the DI. and zero Schedule 
C allowable. During 1969. DI transfer* used 
machinery of a value of $250,000 to 1U 
Schedule C branch, and the branch has 
$100,000 of earnings, all of which 1* retained, 
thereby Increasing branch net assets by 
$360,000. In December 1960. DI makes a long¬ 
term foreign borrowing from a foreign bank 
of $350,000. repatriate* the proceed* thereof 
to the United State* and deposit* them in a 
New York bank. Thereafter. DI make* an 
entry In It* I 203(b) book* and report* an al- 
1 oration In its Form FDI-102F for 1069. Dl's 
positive direct Investment In Schedule C 1* 
aero. 

Example 35. In 1968, DI made a long-term 
foreign borrowing of $10 million and ex¬ 
pended or allocated $8 million of the pro¬ 
ceed* thereof to transfer* of capital In 
Schedule* A and G. In December 1968. DI also 
loaned $2 million of *uch proceeds on 6- 
month terms to a Canadian APN. In June 
i960, the 6-month notes were renewed for 
another 6 month*. During 1969, DI ha* pool- 
tiro direct Investment of $3 million In Sched¬ 
ule B and a $1 million allowable In Schedule 
B In December 1969. DI causes It* Canadian 
AFN to repay the loan to the DI. place* the 
fund* on deposit in a New York bank, make* 
an entry In It* I 203(b) books and report* an 
allocation and deduction of $2 million In It* 
Form FDI-102F for 1969. Dl's positive direct 
investment In Schedule B 1* $1 million. 

An allocation that Is made under 
1306(e) to positive direct investment 
calculated worldwide by a DI electing 
$ 503 is deemed made in each scheduled 
area in proportion to the amount of 
positive direct investment made in each 
such area. See S B306-7. 


§ 11321—10 Allocation of expended pro. 
fffdt and reallocation of preview*! v 
allocated proceeds. 

Section 203(d) (2) has permitted a DI 
that expended proceeds of long-term 
foreign borrowing and made a corre¬ 
sponding 1313(d)(1) deduction duriru 
the period January 1. 1968, through 
June 30. 1972, to make unlimited succes¬ 
sive deductions, in the same or successive 
years, from positive direct investment in 
other scheduled areas. Commencing Jan¬ 
uary 1. 1973. a DI that expended pro¬ 
ceeds of long-term foreign borrowing 
made during 1965 or any succeeding year 
and made a corresponding 1313(d)(1) 
deduction during 1965, 1986 or 1967 may 
make successive deductions, during 1973 
and succeeding years, from positive direct 
investment in other scheduled area* 
under | 203(d) (2), provided that the bor¬ 
rowing is outstanding at the time the 
successive deductions are made. 

Under S 203(d) (3). a direct Investor 
allocating proceeds of long-term foreign 
borrowing to positive net transfer ol 
capital during 1968 or to positive direct 
investment in succeeding years may 
thereafter reallocate such proceeds to 
positive direct investment in other sched¬ 
uled areas. 

Whenever a deduction against posi¬ 
tive direct investment is made under 
5 203(d) (2) or (3), a transfer of capital 
in an amount equal to the deduction must 
be recognized in the scheduled area in 
which the last prior deduction was made 

Allocation of expended proceeds un¬ 
der 5 203(d)(2) is accomplished in a 
manner similar to allocation of available 
proceeds under 5 306(e). Both section*, 
require the DI to make appropriate en¬ 
tries in the books and records maintain* d 
pursuant to 5 203(b). and the allocation 
must be reported on the Drs next annual 
report (Form FDI-102F). Allocation 
under f 203(d) (2) arc subject to the 
repatriation requirements of that section 

Reallocation under 5 203(d) (2) and 
(3) of proceeds previously deducted un¬ 
der 5 313(d) (1). 5 203(d). or 5 306(e) re¬ 
quires appropriate bookkeeping entries 
The DI must reflect the reallocation on 
books and records required to be kept by 
5 203(b) and the corresponding deduc¬ 
tion together with the transfer of capital 
to the appropriate scheduled area on the 
next annual report (Form FDI-102F 
Reallocations made pursuant to 5 203 <d’ 
(3) are subject to the proscriptions of 
5 306(e) with respect to the form in 
which the underlying proceeds may be 
held. 

No allocation or reallocation under 
5 203(d) (2) or (3) may take place with 
respect to any part of a long-term for¬ 
eign borrowing that has been repaid 
since proceeds are extinguished by 
repayment. 

Example 36. During 1968. DI made a long¬ 
term foreign borrowing of $5 million, and 
allocated the proceed* to positive net transfer 
or capital to Schedule A (under 1313(d)(1) 
of the 1968 regulations). At the end of 1970. 
DI ha* positive direct investment of $6 mil¬ 
lion In Schedulo C. and ha* repaid $1 million 
of tfao borrowing. 8ectlon 203(d) (3) permit 
DI to reallocate $4 million (outstanding pro¬ 
ceed*) previously allocated to Schedule A 
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during 1968 to the Schedule C positive di¬ 
rect investment, thereby reducing it to 92 
million, by recording the reallocation in the 
books and records required in I 208(b). by 
reporting the reallocation and deduction in 
the annual report (Form FDI-102F) for 1970, 
and by holding the 84 million of allocated 
proceeds, as of the end of 1970. in a form per¬ 
mitted by 1300(e). Upon such reallocation, 
DI must recognize a transfer of capital to 
Schedule A of 84 million. 

Example 37. During 1968. DI made a long¬ 
term foreign borrowing of 82 million and 
used the proceeds to extend a 1-year loan 
to a Schedule B AFN <B) During 1969. B 
repays the loan, constituting a 1312(b) 
transfer of capital to DI. and DI Invests the 

82 million In bonds of a U0. corporation. 
During 1969. DI allocates (pursuant to | 203 
(d)(2) the 82 million to positive direct in¬ 
vestment In Schedule C by making an entry 
in the books and records required by f 203 
(b). and by reporting the allocation and de¬ 
duction on the annual report (Form FDI- 
102F) for 1969. DI must, as of yearend. con¬ 
tinue to hold the 82 mllllou In the U.8. cor¬ 
porate bonds (or In some other form of 08 
property) unless the 82 million Is expended 
in making a further transfer of capital to an 
AFN. As a result of the allocation, positive 
direct investment in Schedule C Is reduced 
by 82 million, but DI must recognize a | 312 
(a) transfer of capital of 82 million to Sched¬ 
ule B. 

Example 38. DI makes a long-term foreign 
borrowing of 83 mUUon In March i960 and 
loans the proceeds to a Schedule B AFN (B), 
recognizing a f 312(a) transfer of capital to 
B and making a deduction from net transfer 
of capital to that scheduled area under I 313 
(d)(1). In October 1969. B repays the loan 
and DI then loans the 83 million to a Sched¬ 
ule A AFN, resulting In a 1312(b) transfer 
of capital from B and a f 312(a) transfer of 
capital to A. On the annual report (Form 
FDI-102F), however. DI makes a f 203(d)(2) 
allocation of the 83 million to positive di¬ 
rect Investment in Schedule C. resulting In a 
deduction of 83 million from positive direct 
Investment In Schedule C and a 1312(a) 
transfer of capital In the same amount to 
Schedule B. DI Is permitted to leave the 

83 million proceeds actually Invested In 
Schedule A, notwithstanding the allocation 
to Schedule C. 

Example 39. During 1907. DI made a long¬ 
term foreign borrowing of 85 million and. In 
turn, lent the funds received to a Schedule 
A AFN for a 3-year term, repayment to be 
made In full at maturity. Commencing Jan¬ 
uary 1. 1973. DI may allocate such proceeds 
to positive direct Investment in Schedule B 
or C. pursuant to | 203(d) (2). 

§ B321—11 Repayment of long-term for¬ 
eign borrowing. 

Repayment of long-term foreign bor¬ 
rowing occurs whenever the DI reduces 
IU indebtedness created by the borrow¬ 
ing. whether by cash repayment, delivery 
of equity securities upon conversion, 
open market purchases of its obligations 
or by making sinking fund payments to 
a trustee (domestic or foreign > to be used 
by the trustee to redeem the DTs obliga¬ 
tions. The amount of a repayment is the 
amount of Indebtedness surrendered, re¬ 
gardless of the value of the funds or 
other property transferred by the DI in 
making the repayment (see Example 45 
below). 

Repayment of long-term foreign bor¬ 
rowing reduces the amount of proceeds 
held by the DI to the extent of the repay¬ 
ment. In addition, a transfer of capital 
must be recognized by the DI (under 
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1312(a)(7)) upon repayment of the 
long-term foreign borrowing to the ex¬ 
tent that the proceeds were expended in 
making (or. during 1968, allocated to) 
transfers of capital to AFNs prior to 
July 1. 1972, or were allocated to positive 
direct investment. The transfer of capi¬ 
tal is Incurred in the scheduled area in 
which the deduction from net transfer of 
capital or positive direct Investment was 
taken. If. as a result of allocation or re¬ 
allocation. deductions were taken in suc¬ 
cessive scheduled areas, the transfer of 
capita] is recognized in the last sched¬ 
uled area in which a deduction was 
taken. However, if the total deductions 
with respect to the amount of the bor¬ 
rowing repaid were last taken In two or 
more scheduled areas, the transfer of 
capital resulting from repayment will be 
charged proportionally, based on the last 
deductions taken in each scheduled area. 

The following examples apply to ex¬ 
penditures of available proceeds made 
prior to July 1, 1972, Since there is no 
deduction from the net transfer of capi¬ 
tal for an expenditure of available pro¬ 
ceeds made on or after July 1. 1972 (sec 
S B313-6), the repayment of the under¬ 
lying borrowing does not Involve a trans¬ 
fer of capital unless the available pro¬ 
ceeds were subsequently allocated under 
5 306(e). 

Example 40. In 1968. DI made a long-term 
foreign borrowing of 81 million and loaned 
the proceed* to a Schedule C AFN, receiving 
a deduction with respect to such transfer 
of capital under f 313(d)(1). During 1969, 
DI repay* the long-term foreign borrowing. 
DI must recognize n 81 million transfer of 
capital to Schedule C under I 312(a) <7). 

Example 41. In 1968. DI made a long-term 
foreign borrowing of 81 million, and allocated 
the proceeds to a positive net transfer of 
capital In Schedule A. thereby receiving a 
deduction from Schedule A net transfer of 
capital under 1313(d)(1). In 1909. DI re¬ 
allocated. under 1 203(d)(3). the proceed* 
to positive direct investment In Schedule 
C. recognizing a transfer of capital to Sched¬ 
ule A and a deduction from positive direct 
Investment In Schedule C. each In the 
amount of 81 million. If. In 1970, DI repay* 
the long-term foreign borrowing. DI must 
recognize a transfer of capital under I 312 
(a) (7) to Schedule C. since the last deduc¬ 
tion with respect to the proceeds was re¬ 
ceived in that scheduled area. 

Example 42. In 1968. DI made a long-term 
foreign borrowing of 81 million DI expended 
8600.000 of the proceeds in a transfer of 
capital to Schedule B. receiving a deduction 
under | 313(d)(1) from net transfer of cap¬ 
ital in Schedule B, and allocated the re¬ 
maining 8400.000 to a positive net transfer 
of capital to Schedule C. receiving a similar 
deduction In Schedule C. During 1909, DI 
repays the long-term foreign borrowing and 
DI recognizes a 8600.000 transfer of capita] 
to Schedule B and a 8400,000 transfer or capi¬ 
tal to Schedule C, under 1312(a)(7). 

Example 43. In 1968. DI made a long-term 
foreign borrowing of 81 million. DI expended 
8500.000 of the proceeds In a transfer of 
capital to Schedule A. allocated 8200.000 to 
a positive net transfer of capital In Schedule 
B. and allocated the remaining 8300.000 to 
a positive net transfer of capital In Sched¬ 
ule C. Appropriate deductions wero also 
taken from net transfer of capital in each 
scheduled area, under 1313(d)(1). During 
1969. DI allocated to Schedule C. under 
1203(d)(2). 8250.000 of the proceeds pre¬ 
viously expended in Schedule A. thereby rec- 
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ognlzlng a transfer of capital to Schedule A 
and receiving a deduction from positive di¬ 
rect investment In Schedule C In the same 
amount. If. In 1970. DI repays the long-term 
foreign borrowing. DI must recognize trans¬ 
fers of capital, under 1312(a)(7), In the 
amount of 8250.000 to Schedule A. 8200.000 
to Schedule B. and 8550.000 to Schedule C. 

Example 44. In February I960. DI makes 
a long-term foreign borrowing of 81 million 
and loans the proceeds to a Schedule C AFN 
(O). receiving a deduction with respect to 
the transfer of capital under I 313(d)(1). In 
March 1970, C repays the loan, resulting in 
a 81 million transfer of capital under I 312 
(b). In June 1970. DI repays the long-term 
foreign borrowing. The repayment Is recog¬ 
nized at a transfer of capital to Schedule C 
of 81 million under 1312(a)(7). since the 
last deduction with respect to the proceeds 
was received in that scheduled area. Note 
that the 1312(b) transfer of capital in 
March 1970 will offset the June 1970 f 312(a) 
(7) transfer of capttal for purposes of cal¬ 
culating the net transfer of capital to Sched¬ 
ule C during 1970. 

The transfer of capital to be recog¬ 
nized upon repayment of a long-term 
foreign borrowing U in the amount of 
the indebtedness surrendered, which may 
be different from the value of the actual 
repayment. 

Example 45. In March 1908, DI made a 910 
million offering of debentures which qualified 
as long-term foreign borrowing. DI expended 
the proceeds In Schedule C and took a deduc¬ 
tion of 910 million from uet transfer of capi¬ 
tal in Schedule C. In 1970, DI purchases all 
of the debentures at a total cost of 88 million. 
DI will be charged with a I 312(a) (7) trans¬ 
fer of capital to Schedule C of 810 million for 
1970. 

Repayment of a long-term foreign bor¬ 
rowing docs not result In a transfer of 
capital if the proceeds of such borrowing 
are available proceeds at the time of re¬ 
payment. Generally, available proceeds 
are those proceeds that have not been 
expended prior to July 1. 1972. or 
allocated and with respect to which 
a deduction under 1313(d)(1) or 
8 306(e) has not been received. Proceeds 
expended or allocated during the years 
1965 through 1968 will be considered 
available proceeds if returned to the DI 
prior to December 31. 1968. and not 
thereafter expended (prior to July 1, 
1972) or allocated. 

Example 46. DI makes a 91 million long¬ 
term foreign borrowing during 1069 and loans 
the proceeds to a domestic subsidiary for 
working capital purposes. Such proceeds aro 
not allocated to positive direct Investment at 
the end of 1969. If such proceeds are not ex¬ 
pended In 1970. repayment of the long-term 
foreign borrowing in 1970 will not be a trans¬ 
fer of capital under I 312(a) (7). 

Example 47. During 1968. DI made a 91 mil¬ 
lion long-term foreign borrowing and lent 
the proceeds, during May 1908. to a Schedule 
B AFN (B) on a 0-raonth note, receiving a 
deduction with respect to the transfer of 
capital under f 313(d) (1). In November 1968. 
B repaid the DI. Under the regulations In 
effect during 1968. the repayment did not 
constitute a I 312(b) transfer of capital from 
B to DI, but did constitute an Increase in 
available proceeds of 91 million. In 1969. 
without having again expended the 91 mil¬ 
lion In a transfer of capital or allocated such 
proceeds, DI repays the long-term foreign 
borrowing. DI has not made a transfer of 
capital under 1312(a)(7). If note had 
been for 9 months and repayment occurred 
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In February 1960, DI would recognize a 
1 312(b) transfer of capital from B in 1060, 
the repayment would not have constituted 
an Increase In avail able proceeds, and re¬ 
payment of the long-term foreign borrowing 
in 1960 would be recognized as a 91 million 
transfer of capital to Schedule B under 
1312(a)(7). 

Delivery of a DIs equity securities to 
holders of debt instruments issued by the 
DI (or its international finance subsidi¬ 
ary) in connection with a long-term for¬ 
eign borrowing, pursuant to the exercise 
of conversion or similar rights, is deemed 
a repayment of the borrowing in the 
principal amount of indebtedness sur¬ 
rendered. Sec {324(b)(2). The conver¬ 
sion will result in repayment of the bor¬ 
rowing (and reduction of proceeds) In 
the year the delivery of stock occurs. 
Any positive direct investment resulting 
from such conversions may be charged 
against tire DI’s subpart E allowables 
during the year of conversion, or such 
direct investment may authorized under 
i 1002<a»<3>. If the latter alternative Is 
employed, transfers of capital resulting 
from such repayment by conversion are 
not recognized until the year following 
the conversion. Thus, for example, if a 
DI’s international finance subsidiary is¬ 
sues $20 million face amount of deben¬ 
tures convertible into stock of the parent 
and invests the proceeds in Schedule C 
AFNs of the parent, conversion by the 
foreign debenture holders of $1 million 
face amount into stock In 1970 (the stock 
being delivered In 1970) results in & SI 
million repayment of the borrowing (i.e., 
a $1 million transfer of capital to Sched¬ 
ule C) in 1970 (see § 324(b)(2)). How¬ 
ever. assuming such repayment In 1970 
is generally authorized by f 1002(a)(3), 
reduction in the DI’s Subpart E allow¬ 
ables may be postponed until 1971 under 
§ 1003. 

Surrender of debentures upon exer¬ 
cise of attached warrants is treated simi¬ 
larly. However, since a portion of the 
funds received from sale of debentures 
with warrants attached Is attributed to 
the warrants, the DI did not receive pro¬ 
ceeds of long-term foreign borrowing to 
the full extent of the face amount of the 
issue. Therefore, where a debenture is 
surrendered, a ratable portion of the 
principal amount will not result In repay¬ 
ment of a long-term foreign borrowing. 
If the warrants are detachable and cash 
payment is made upon exercise of a war¬ 
rant. the transfer of stock by the DI is 
not a repayment of the borrowing or a 
transfer of capital. 

Example 48. During 1068. DI s Interna¬ 
tional finance subsidiary Issued #10 million 
principal amount of debentures with war¬ 
rant* attached, entitling holders to purchase 
10 shores of DI’s common stock at $100 and 
to present the debenture, having a principal 
amount of $1,000, In payment for the itock. 
DI'q Independent financial counsel valued 
the warrants In an aggregate amount of $1 
million. Therefore. DI realized 99 million 
proceeds of long-term foreign borrowing from 
sale of the debentures with warranto at¬ 
tached. Also during 1968. DI‘s International 
finance subsidiary loaned the entire 99 mil¬ 
lion to DI’s Schedule B AFNs, resulting In 
a 1313(d)(1) deduction. In 1969. upon the 
presentation of a warrant and debenture. 
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and delivery of common stock to the holder, 
there 1s a repayment of the debenture, a 
reduction of proceeds of long-term foreign 
borrowing (to the extent such proceeds were 
received from sale of the debenture), and a 
transfer of capital under 1312(a)(7). (The 
transfer of capital occurs because such pro¬ 
ceeds were Invested In Schedule B and a 
deduction under f 313(d)(1) had been re¬ 
ceived during 1968.) However, although the 
amount of repayment Is 91.000, the proceeds 
of long-term foreign borrowing received from 
sale of the debenture were 9900. Accordingly, 
the transfer of capital to Schedule B and 
the corresponding reduction of proceed* will 
be 9900. Recognition of the transfer of capi¬ 
tal which la authorized by | 1002(a)(3), wilt 
be postponed until 1970, when the reduction 
to Subpart E allowables occurs (sec II 1002 
(a)(3) and 1003). 

Generally, whether a transfer of capi¬ 
tal or a reduction of available proceeds 
results from repayment of a long-term 
foreign borrowing may be ascertained by 
a DI from the books and records kept 
pursuant to { 203(b). Accordingly, when 
a DI repays a long-term foreign borrow¬ 
ing, all proceeds of which have been ex¬ 
pended prior to July 1, 1972, or allocated, 
the DI must report a transfer of capital 
under 5 312(a)(7). If a DI has not so 
expended or allocated any part of a par¬ 
ticular long-term foreign borrowing, re¬ 
payment of the borrowing (in whole or 
in part) results in a reduction of avail¬ 
able proceeds. However. If & portion of 
proceeds of a borrowing has been ex¬ 
pended prior to July 1,1972, or allocated, 
while the remainder has not been so ex¬ 
pended or allocated and thus constitutes 
available proceeds, the effect of partial 
repayment cannot be ascertained from 
the DI’s books and records. In such case, 
any repayment shall be treated first as a 
reduction of available proceeds (until the 
available proceeds are reduced to zero) 
and then as a transfer of capital under 
5 312(a)(7). On the other hand, if a 
long-term foreign borrowing is in the 
i of debentures convertible into stock 
of the DI and a portion of the proceeds 
has been expended or allocated and the 
remainder is held as available proceeds, 
OPDI will permit the DI to elect whether 
repayments resulting from conversions 
will be treated as reductions of available 
proceeds or as transfers of capital under 
5 312(a)(7). 

Example 49. In March 1968. DI made a 
long-term foreign borrowing from a foreign 
bank. DI gave the bank 20 notee. each for 
91 mUllon. At the end of 1968, DI had ex¬ 
pended or allocated 910 mUUon of the pro¬ 
ceeds. By June 1960. DI had expended an 
additional 95 million. Accordingly, there re¬ 
mained 93 million of available proceeds On 
October 1. 1969, DI repaid 92 million. The 
repayment did not constitute a transfer of 
capital under 1312(a)(7); rather, avail¬ 
able proceeds were reduced from 95 million 
to 93 mUlton. 

Example 50. During 1969. DI’s International 
finance eubstdlary made a public Issue of 
debentures convertible Into common stock 
of DI. The issue qualified as a long-term 
foreign borrowing. The proceeds of such 
borrowing were 920 mUllon. As of the end 
of June 1970. DI had expended 915 million 
of these proceeds In transfers of capital to a 
Schedule B APN and 95 million remained as 
available proceeds. During July 1970. 92 
million principal amount of debentures was 


converted Into common stock of the DI. DI 
may treat the conversions cither as reduc¬ 
tions of available proceeds or as transfer 
of capital to Schedule B. 

g B324—12 Recordkeeping. 

Because funds or property that are 
proceeds of long-term foreign borrow¬ 
ing have special status under the regula¬ 
tions, it is necessary that special records 
be kept by DIs showing disposition of 
such proceeds at any given time. There¬ 
fore. 5 203(b) requires DIs to Identify 
separately each long-term foreign bor¬ 
rowing and to record each separate 
use of the proceeds. The term “use” refers 
not only to actual Investments, but nJso 
to deductions taken under §203*4). 
1313(d)(1) (prior to July 1. 1972) or 
{ 306<e>. For example, proceeds loaned 
by a DI to an AFN in Schedule C in 
March 1972 occasioned a deduction from 
net transfer of capital to Schedule c 
under 5 313(d) (1 >. and the proceeds werr 
actually Invested In the Schedule C AFN 
However. If the Schedule C AFN repays 
the loan and the DI does not thereafter 
allocate the returned proceeds under 
5 203(d) (2). the Schedule C deductior 
will remain in effect until repayment of 
the underlying long-term foreign bor¬ 
rowing. Upon such repayment, a {212 
(a)(7) transfer of capital to Schedule 
C would have to be reflected. Similarly, 
proceeds allocated to and deducted from 
positive direct Investment in any sched¬ 
uled area pursuant to { 306(e) mny 
actually be Invested in bonds of a U S. 
corporation,. or expended In making a 
transfer of capital to an AFN. Accord - 
ingly. the DI must identify actual in¬ 
vestment of proceeds as well as record 
direct investment deductions taken with 
respect to such proceeds. 

Since {313(d)(1) was revoked effec¬ 
tive July 1, 1972. only the actual invest¬ 
ment of proceeds, and no direct invest¬ 
ment deduction, is recorded in connec¬ 
tion with an expenditure of available 
proceeds in making a transfer of capital 
on or after such date. 

Example 5f. During 1969. the intemationni 
finance subsidiary of a Uj 8. corporation (DI) 
sells 925 million face amount or debenture 
convertible into DI’s common stock In * 
form that qualities the Issue as a long-term 
foreign borrowing, (a) DI sells the debenture 
at a discount of 91.250.000 and pays the 
underwriters commissions of 41J250.0CKV re¬ 
ceiving $22,500,000 net from the sale, (b) DI 
Immediately expends 910 mUllon of the pro¬ 
ceeds received to acquire a French oorp° ra ‘ 
tton (C). which then becomes a Schedule C 
AFN. (c) DI deposits the remaining pro¬ 
ceeds of the borrowing (912.500.000) In * 
demand account with a London bank, <d> 
At the end of 1969, DI allocates 93 mil¬ 
lion of these available proceeds to posit tv* 
direct Investment In Schedule B. (♦) In 1970 , 
DI loans $5 million of the funds deposited in 
the London bank C. (f) Subsequently, to 
1970, 92 million face amount of debenture 
are converted, (g) At the end of 1970. DI 
allocates $2,500,000 of available proceed* to 
positive direct Investment In Schedule B. 

The above transactions should be re¬ 
corded on the books and records required 
by I 203(b) In the following manner: 

With respect to transaction (a), DI enters 
proceeds of a long-term foreign borrowing 
In the amount of 925 million. 
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With respect to transaction (b), DI enter* 

> expenditure of $10 million in connection 
with the transfer of capital Incident to ac- 
qaUitlon of O (1312(a)), and a deduction 
from net transfer of capital with respect to 
Schedule C (1313(d)(1)). After these en¬ 
tries. DI** reoord* will reflect $15,000,000 
available proceeds and $10 million expended 
proceeds (the latter being held In the form 
of C*s stock). 

With respect to transaction <c). DI enters 
the demand deposit of $12,500,000 available 
proceed* In the London bank; these pro¬ 
ceeds are now held In the form of liquid 
f reign balance*. DI would reflect $2,500,000 
(the amount of discount and commissions) 
of available proceeds a* being held in the 
United States. 

With respect to transaction (d), the $3 
million allocation to Schedule D. DI may 
the foregoing $2,500,000 available pro¬ 
ceeds deemed held In the United States. 
Accordingly, only $500,000 need be allocated 
out of available proceeds held as liquid for¬ 
eign balance*. This $500,000 must be with¬ 
drawn from the London bank and repatri¬ 
ated to the United State* (1306(e)); DI 
does so. investing the $600,000 In bonds of a 
US corporation. The allocation, the source 
of available proceeds used, and the repatria¬ 
tion transaction would be reflected In DI’s 
books and records pursuant to f 203(b). 

Accordingly, at the end of 1969. DI 
has recorded a long-term foreign bor¬ 
rowing. the proceeds of which are $25 
million. Of such proceeds, $10 million 
have been expended, with a deduction in 
Schedule C. and arc held in the form of 
stock of C; $2,500,000 relate to the dis¬ 
count and commission, are treated as 
being held in the United States and are 
allocated, with the deduction in Sched¬ 
ule B; $500,000 arc held in the form of 
bonds of a U.S. corporation and arc al¬ 
located. with the deduction In Schedule 
B and $12 million are held on deposit 
in the London bank and are available 
proceeds. 

With respect to transaction (e). DI enters 
an expenditure of $5 million available pro¬ 
ceed* to C. Available proceed* In the London 
bank are decreased by such amount, and 
DI now has another $5 million deduction In 
Schedule C under I 313(d)(1). the expended 
proceeds being held In the form of a debt 
obligation of C. 

With respect to transaction (f). DI Is per- 
n.P.ted to treat the repayment by conversion 
of the debenture* either as a reduction of 
svaiuble proceed* or aa a transfer of capi¬ 
tal. DI elect* to recognize a transfer of capi¬ 
tal Since total expended and allocated pro¬ 
ceed* at the time of conversion are $18 
million, with $15 million expended In Sched¬ 
ule C and $3 million allocated to Schedule 
B. \ of $2 million ($1,667,000) Is a transfer 
of capital to Schedule C and *4 of $2 million 
{1333,000) la a transfer of capital to Sched¬ 
ule B. Simultaneously, proceed* expended In 
C and allocated to B are reduced In an equal 
wuounL Accordingly, DI treats the proceeds 
held In the form of debt obligation of C 
a*, reduced by $1,667,000. and DI treat* allo¬ 
cated proceed* held In the form of corporate 
bonds as having been reduced by $333,000. 

With respect to transaction (g). the allo¬ 
cation of $2,500,000 to Schedule B Is entered 
by DI. The deposit In the London bank 1* 
shown as reduced by $2,500,000. Since DI 
must repatriate these allocated proceeds, the 
funds are deposited In a New York bank. 
Accordingly, DI would enter such deposit on 
it i record* also. 
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•At the end of 1970. DI has $23 mil¬ 
lion proceeds of long-term foreign bor¬ 
rowing ($25 million less $2 million repay¬ 
ment). Of such proceeds, $4,500,000 are 
5till available and are held on deposit 
In the London bank; $2,500,000 (com¬ 
prising the discount and commission) 
are allocated to Schedule B and ore 
treated as held In the United States: 
$167,000 are allocated to Schedule B 
and are held in the form of US. corpo¬ 
rate bonds; $2,500,000 are allocated to 
Schedule B and arc held on deposit with 
& New York bank: and $10 million ore 
expended in C and held In the form of 
equity securities of C; and $3,333,000 are 
expended in C and held In the form of 
debt obligations of C. 

Note that if transactions (b) and (e) 
occurred on or after July 1. 1972, de¬ 
ductions under 9 313(d)(1) would not 
be recorded and available proceeds 
would not be reduced. Instead, the funds 
spent to acquire C or loaned to C would 
remain available proceeds and could 
thereafter be allocated under 9 306(e). 
Since available proceeds would not be 
reduced by the expenditures, DI could 
hold liquid foreign balances in the 
amount of such proceeds, notwithstand¬ 
ing the transfers of capital to C. 

§ B32i—13 Borrowing* denominated in 
a foreign eurreney. 

Proceeds of foreign borrowing or long¬ 
term foreign borrowing denominated in 
a foreign currency are valued at the 
U.S. dollar equivalent prevailing when 
the borrowing was made, regardless of 
subsequent exchange rate fluctuations, 
until the time of repayment or refinanc¬ 
ing. A refinancing as described in 
9 324(b)(1) shall be treated at the U S. 
dollar equivalent as of the time of such 
refinancing. 

Example 52. On August 1. 1969, DI made 
long-term foreign borrowing In a foreign 
currency valued at $1 million on that date. 
DI allocated the proceeds under I 306(e) to 
positive direct Investment In Schedule C. In 
early 1970, the currency Involved wax re¬ 
valued by 10 percent. In October 1970. DI 
repays the borrowing. Although the dollar 
equivalent of the repayment is $1,100,000. 
DI la charged with a 1312(a) (7) transfer 
of capital to Schedule O of only $1 million, 
the dollar equivalent on the date of Iho bor¬ 
rowing. The transfer of capital upon repay¬ 
ment would have been In the same amount 
If. instead, the currency had been devalued. 

Example 53. On June 1, 1970, DI make* 
a 6-month borrowing from a foreign bank 
(X) denominated In a foreign currency. The 
dollar equivalent i* $2 million. In Septem¬ 
ber 1970, the currency is devalued by 10 
percent. On December 1, 1970. DI repays X 
In full and plan* to refinance by borrow¬ 
ing from foreign bank (Y) in the tame cur¬ 
rency. In order to preserve $2 million of 
proceeds. DI must borrow additional units 
of the foreign 

currency so that tho dollar equivalent thereof 
on December 1 will equal $2 million. If. how¬ 
ever, the currency had been revalued, DI 
would have needed to borrow only $2 million 
worth of the currency at the rate prevailing 
on December 1. 

B502—Election of Allowables 

Section 502 requires a DI to elect for 
each year one of the following allow¬ 
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able*: (a) The I 503 minimum allowable 
of $6 million: <b) the ( 504(a) histori¬ 
cal allowable; or (c) the f 504(b) earn¬ 
ings allowable. 

The election of allowables must be 
made on Form FDI-102F or Form FDI- 
102F/8 (Annual Report) filed for the 
year with respect to which the election 
Is made. 

An incremental earnings allowable 
under 9 506 is available in addition to the 
allowable elected pursuant to f 502. 

In the event of a combination of two 
or more DIs during a year, the resulting 
entity will be regarded as having been 
a single DI for the entire year in ques¬ 
tion. as well as for base-period years. 
Combination during a year of two DIs 
will not result in combination for such 
year of $ 503 allowables with respect to 
the surviving DL (See $ B312-18.) 

Note that the special allowable pro¬ 
vided in 1 1302 of Subpart M for UB.- 
flag air carriers is applicable only if a 
| 504 allowable Is elected pursuant to 
K 502. 

B503—Worldwide Minimum Allowable 
§ B503—1 Introduction. 

Section 503 in effect for 1973 allows 
any DI electing (under 9 502) to be gov¬ 
erned by the provisions of f 503 to make 
positive direct investment not exceed¬ 
ing an aggregate of $6 million in all 
scheduled areas. 

§ II.703—2 Summary. 

The I 503 minimum allowable of $6 
million applies worldwide, as opposed to 
the schedul&r allowables provided in 
9 504. 

Election of 9 503 in any year operates 
to eliminate allowables otherwise avail¬ 
able during such year under 9 504 (in¬ 
cluding carryforwards from prior years) 
and to eliminate carryforwards Into suc¬ 
ceeding years, except for the I 506 in¬ 
cremental earnings allowable. 

A DI having positive direct investment 
of $200,000 or less during 1968 under 
former 9 503 and not electing f 503 
thereafter may carry forward tlie 
amount of 1968 9 504 allowables, reduced 
by the amount of positive direct invest¬ 
ment actually made in each scheduled 
area during 1968. 

Since the beginning of the program in 

1968. 9 503 has been liberalized in several 
respects. In 1968, the 9 503 allowable was 
$200,000 and applied on a schedul&r 
basis. In 1969 the allowable was increased 
to $1 million and the schedular limita¬ 
tions were eliminated. Also in 1968 and 

1969, 9 503(b) required DIs to exclude 
certain losses of Us AFNs in calculating 
direct investment under I 503. In 1968. 
the exclusion applied to negative rein¬ 
vested earnings of incorporated AFNs in 
Schedule C, and in 1969. to aggregate 
annual losses of both Incorporated and 
unincorporated AFNs in all scheduled 
areas. Section 503(b) was revoked for 
1970 and subsequent years. (8ee 9 B503- 
3(H).) In 1971 the | 503 allowable was 
Increased to $2 million, and in 1973 it 
was increased to $6 million. 
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§ B503—3 Calculation of direct invest¬ 
ment under § 503. 

(i) Worldwide bases. —Section 503(a) 
provides that positive direct Investment 
is authorized on a worldwide basis up to 
$6 million, in contrast to the schedular 
limitations imposed by 9 504. 

example 1. DI bu a wholly-owned Incorpo¬ 
rated AFN (B) In the United Kingdom and 
a wholly-owned incorporated AFN (A) in 
Argentina. During 1973, B has a loss of $500.- 
000. and A has earnings of $6,500,000 all of 
which are reinvested. There are no other 
earnings, resulting in worldwide positive di¬ 
rect Investment made by DI during 1973 of 
$6 million, which la authorized by f 503(a). 

example 2. DI has three AFNs: A. a corpo¬ 
ration in Brazil; B, a corporation In Aus¬ 
tralia; and C. a branch In Oermany. During 
1970. DI makes a positive transfer of capital 
of $700,000 to A and a negative transfer of 
capital of $400,000 to B. C earns $500,000, 
none of which is remitted, so that its net 
assets increase by $500,000. A has losses of 
$300,000. and B earns $500,000 and pays no 
dividends. Positive direct investment In all 
scheduled areas for 1970 la $1 million which 
Is authorized by I 503(a) In effect for 1970. 
as shown by the following table ($000 
omitted); 


Amount by athMutod area 



A 

n 

c 

Total 

Net tfaiulrr of capital... — 

700 

(400) 

MW 

MW 

Rrin vested samlagB. 

( 900 ) 

600 

0 

200 

Positive direct Invmctmrnt.. 

too 

100 

600 

1,000 


As illustrated by Examples 1 and 2 above, 
all of the positive and negative com¬ 
ponents of direct investment are taken 
into consideration without regard to the 
scheduled area of the particular trans¬ 
actions. In addition, dividends, remit¬ 
tances of branch profits and transfers 
of capital between AFNs in different 
scheduled areas (except between Cana¬ 
dian and non-Canadian AFNs) will “net 
out/' Any number of such tnterschedular 
transactions may take place without 
affecting the amount of direct invest¬ 
ment for purposes of the regulations. 

example 3. DI has two AFN*: B, a corpora¬ 
tion la Schedule B, and C, a corporation In 
Schedule C. During 1972 DI transfer* $2 
million to C. and B transfers $2 million to C. 
Under I 505(a) (3) the transfer from B to C 
U treated as a transfer of capital from B to 
DI of $2 million and a transfer of capital from 
DI to C of $2 million. DI has made positive 
direct Investment of $2 million in all sched¬ 
uled areas under $ 503 (000 omitted): 

Set transfer of capital 

To Schedule C.-.$4,000 

To Schedule B_(2.000) 

Posfflrc direct investment 

In Schedule C—_- $4,000 

In Schedule B..(2.000) 


Total... 2. 000 

(il) Treatment of aggravate annual 
losses in 1969 .—Section 503(b) is in ef¬ 
fect for 1969 provided that in calculating 
direct investment made under 9503 
aggregate annual leases of Incorporated 
and unincorporated AFNs were to be 
disregarded. This provision was an ex¬ 
ception to the general rule, set forth in 
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9 306, that direct investment is the sum 
of net transfer of capital and the DI's 
share of reinvested earnings. Section 
503(b) has been revoked for 1970 and 
subsequent years. Accordingly, DIs that 
elect the 4 503 allowable for 1973 will 
compute direct investment in the man¬ 
ner specified in 4 306. However, the rev¬ 
ocation of 4 503(b) is not retroactive, 
and DIs should not recalculate their 
4 503 direct investment for 1969. 

The term ''aggregate annual losses*' 
as used in former $ 503tb) meant the 
sum, if negative, of the earnings and 
losses of all the DI's incorporated and 
unincorporated AFNs for the year in 
question. To "disregard** aggregate an¬ 
nual losses meant that in calculating 
worldwide direct Investment under 4 503 
the DI was required to add to direct in¬ 
vestment as computed under 9 306 the 
amount of such aggregate annual losses. 
(For a more detailed analysis of former 
4 503(b* see 1969 General Bulletin 
4 B503-3O1).) 

The following example illustrates how 
aggregate annual losses were treated in 
calculating 1969 direct investment under 
former 4 503(b): 

Example 4. DI him two wholly-owned in¬ 
corporated AFN*a (X and Z). X has a wholly- 
owned subsidiary (Y) In a different sched¬ 
uled area, and Z has a branch (W) In a 
different scheduled area. Tbo following takes 
place durtng 1969: X has earnings (excluding 
dividends received from Y) of $2 million and 
pays a dividend to DI of $1,600,000 (before 
withholding taxes); Y has losses of $3 million 
but pays a dividend to X of $250,000 (before 
withholding taxes); DI makes a positive 
transfer of capital of $2500,000 to Z: and W 
earns $500,000. all of which is remitted to Z. 
and there Is no change In W’a net asset 
position. TO compute direct Investment un¬ 
der I 503, direct investment under I 306 Is 
first computed (000 omitted); 

(a) Net transfer of capital to Z__ $2,500 


(b) Net transfer of capital to W.. 0 

(c) Reinvested earnings of X 

($2.000-($1.600-$250) 1 . 750 

(d) Reinvested earnings of Y 

(-$3.000-($250)1 ..(3.250) 

(e) Reinvested earnings of Z(0 — 

< 8500))... 500 


(f) Direct Investment under I 306. 500 

ext “aggregate annual losses*' are 
computed (000 omitted); 

(g) Earnings of X-$2,000 

<h) Losses of Y. (3,000) 

(1) Net earnings of W_-_ 500 


0) Aggregate annual losses- 500 

Direct Investment for purposes of 

5 503 (line (f) plus line (J))- 1.000 


Thus, positive direct investment under I 503 
to $1 million, the sum of direct investment 
under I 306 of $500 (thousand) and aggregate 
annual looses of $500 (thousand |. as cal¬ 
culated above. 

<iii) Canadian AFNs.—As a result of 
44 1103 and 1104 of Subpart K. direct 
Investment in Canadian AFNs is not in¬ 
cluded In calculating direct investment 
for purposes of 4 503. Accordingly, divi¬ 
dend distributions, profit remissions, and 
transfers of capital between Canadian 
and non-Canadian AFNs will not net out 
under 4 503. For example, if a Canadian 
AFN transfers funds or other property 


to a non-Canadian AFN, the DI will be 
deemed to have made such transfer il the 
conditions of 9 505 are met. Because of 
4 1103. the transfer deemed to have been 
made by the Canadian AFN to the DI 
(under 4 505) will not offset the corre¬ 
sponding transfer deemed made by the 
DI to tlie non-Canadian AFN. 

§ B503—1 Carry forward*. 

Unused 9 503 allowables may not be 
carried forward to succeeding years In 
addition, 9 503(0 provides that the elec¬ 
tion of 9 503 eliminates all existing 9 504 
and 9 1302 allowables as of the year of 
electing 4 503, Including historical and 
earnings allowables for such year, carry¬ 
forwards from prior years and carryfor¬ 
wards Into succeeding years. 

Example 5. In 1969. DI lias allowables under 
I 504 of $50,000 in 8chMule C. $500,000 in 
Schedule B. and $200,000 in Schedule A 
A portion of the allowables Ln Schedule \ 
and B are carryforwards of | 504 allowables 
not used In 1968. In 1969, DI. ln order to make 
positive direct investment In Schedule C tn 
excess of its 9 504 allowable of $50,000. elect* 
| 503 and makes worldwide positivo direct 
investment of $600,000. As a result of this 
election, the DI permanently loses the I 504 
schedular allowables carried forward from 
1068, and the unused portion of the 100’J 
« 603 allowable may not be carried forward 
into subsequent years. 

Section 504 as in effect during 1968 
permitted a DI to carry forward any* un¬ 
used portion of the schedular allowable 
authorized by that section. Present 9 504 
(f) preserves that carryforward for use 
in 1969 and succeeding years. However, 
to make clear that positive direct invest¬ 
ment authorized by 9 503 in 1968 must 
be taken into account in calculating the 
amount of such 9 504 carryforward. 9 503 
(d) provides that if a DI elects to be gov¬ 
erned by 9 504 in 1969 and succeeding 
years, the 9 504 allowables carried for¬ 
ward from 1968 must be reduced by the 
amount of positive direct Investment 
actually made in 1968. The reduction is 
made first in the scheduled area where 
the positive direct Investment was made 
under 9 503 in 1968 and then in the re¬ 
maining scheduled areas in the following 
order; C-B-A. 

Example 6. In 1968. DI had allowables un¬ 
der | 504 of $50,000 ln Schedule C, $50,000 in 
Schedule B. and $200,000 ln Schedule A 
During 1968, DI made positive direct invest¬ 
ment of $100,000 In Schedule C and $50,000 
in Schedule B under I 603 aa then ln effee i 
DI also made negative direct Investment of 
$50,000 in Schedule A. which, under I 504(f). 
may be carried forward to succeeding year* 
together with any other unused Schedule A 
allowable. While the Investment In Schedule 
C was not authorized under I 504, Dl'a overall 
positive direct Investment ln 1968 was au¬ 
thorized under I 503. since positive direct in¬ 
vestment ln each scheduled area, when add«-J 
together, was $ 200,000 or less (In this case, 
$150,000). and positive direct Investment m 
any one scheduled area did not exceed $ 200 ,- 
000. If DI does not elect the I 503 minimum 
allowable for I960, DI will carry forward to 
1969 ) 504 allowables not used In 1968 >f 
$ 200 , 000 . after the reductions provided for 1 » 
I 503(d), distributed in the scheduled are** 
as follows: Zero ln Schedule C, zero In Sched¬ 
ule B, and $200,000 in Schedule A. The carry¬ 
forward of $ 200,000 is in addition to any 
earnings allowables or historical allowables 
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which Dt may have for 1909 undsr | 504. Ths 
above calculations ere act forth In tabular 
form an follow* (000 omitted): 


Amount by acbwlulod 

mt 

c 

H 

A 

1 MM aBowmblM.i $50 

ptrwt in regiment under | 203 In 

I4W... j 100 

li-vlucUotti to 100$ 1 304 allowable* 

under 1509(d). 30 

$50 

50 

» 

$300 

(50) 

50 

l SC H carry forwards to IW»_ 0 

0 

*• 


If DI elect* to moke positive direct invest¬ 
ment In 1060 under I 503. DI will lose the 
foregoing 4200,000 carryforward In Schedule 
A for 1009 and succeeding years, by reason of 

1 503(C)* 

Assume that DI elected the | 504 allowables 
In 1909. but did not make any positive direct 
Investment in Schedule A, and again elected 
the I 504 allowables In 1970. In such a case. 
DI would carryforward to 1970 all of Its un¬ 
used 1969 f 504 allowables. Including the 
t.'00,000 in Schedule A that was originally 
carried forward to 1909 from 1968. However, 
If DI in 1970 elected either the | 503 or | 507 
allowables, It would lose all carryforwards 
from previous years. 

g K303-S Related provision*. 

(1) Associated groups and persons 
owning interests in D/s.—Section 905(b) 
<2)(1) limits the use of § 503 by mem¬ 
bers of an associated group with respect 
to a group AFN, and I 906(b) (3) (11) 
limits the use of 8 503 by owners of a 
principal DI making an election under 
g 906(b)(1). 

<tt) Apportionment o/ borrowing de¬ 
duction ,—DIa electing § 504 for 1973 
should see 1 306(e) (3) and 8 B306-7 
if they contemplate repayment or re¬ 
allocation of borrowings deducted from 
fi 503 worldwide positive direct Invest¬ 
ment under 8 306(e) in a previous year. 

8504—Schedular and Carryforward 
Allowables 

§ I{.'»()I— 1 Introduction. 

Section 504 protides alternative al¬ 
lowables applicable to direct Investment 
in each of the three geographical sched¬ 
ules: An historical allowable (f 504 (a) 
and <c) ) and an earnings allowable 
(3 504(b)). A DI may elect to be gov¬ 
erned by either of these 8 504 allow¬ 
able* as an alternative to the 8 503 
allowable. 

Unlimited "downstream” utilization of 
1 504 (a) or (b) allowables is permitted 
<Le.. from Schedule C to Schedules B 
and A, and from Schedule B to Schedule 
A • Provision is also made for "upstream” 
adjustment of allowables under certain 
c.rrumstanoos. Carryforward of unused 
Allowables into succeeding years is also 
permitted so long as the DI continues 
electing to be governed by 8 504. 

§ 1 1.»0 1—2 Summary. 

A DI electing to be governed by 
5 504(a) for 1973 and succeeding years 
way make positive direct investment in 
Schedules A. B. and C based on a per¬ 
centage of average annual direct Invest¬ 
ment In those areas during 1965-66, viz.. 


110 percent in Schedule A. 65 percent In 
Schedule B and 35 percent in Schedule C. 
(The method for computing the Schedule 
C historical allowable was amended for 
1970 and subsequent years to eliminate 
the reinvestment ratio alternative. See 
8 B504-3.) 

Section 504(c) (1) and (2) provide 
that the 4 504(a) historical allowable in 
Schedule C may be Increased if such 
allowable is less than 40 percent of DI’s 
annual earnings in that scheduled area 
during the preceding year. The amount 
of authorized Increase will be equal to the 
full amount of the difference between 
such 40-percent earnings figure and the 
basic historical allowable for Schedule C 
determined under 8 504(a) (3>. If the sum 
of the 8 504(a) historical allowables in 
Schedules A and B are sufficiently large. 
The historical allowable In Schedule A 
and. If necessary. In Schedule B must be 
charged with such authorized increase. 
An "upstream” adjustment for the 
Schedule B allowable is also authorized 
by 8 504(c)(3) in the same circum¬ 
stances. to the extent there remains 
(after increasing the Schedule C histori¬ 
cal allowable) any of the Schedule A 
historical allowable against which such 
increase can be charged. 

A DI electing the 8 504(b) earnings 
allowable is permitted to make positive 
direct investment In each scheduled area 
not exceeding 40 percent of "annual 
eomlngs" 'defined In 8 504(b)(4)) for 
the immediately preceding year In the 
respective scheduled area. 

All or any part of the allowables com¬ 
puted pursuant to 8 504 (a) and (c) or 
6 504(b) may be used "downstream": i.e., 
the Schedule C allowable may be used In 
Schedule B or A Instead of Schedule C 
and the Schedule B allowable may be 
used In Schedule A Instead of Schedule 
B. A DI may carry forward Into suc¬ 
ceeding years any portion of a schedular 
allowable not used during the year. Nega¬ 
tive direct investment for a year In any 
scheduled area may be carried forward 
and may be used to authorize additional 
positive direct Investment in other areas 
"downstream" In the same or subsequent 
years. However. In any year for which a 
DI elects to be governed by the 8 503 
allowable, all accrued carryforward of 
8 504 allowables will be permanently lost 
(see 8 503(c)). 

In calculating direct Investment in 
Schedule C for purposes of measuring 
use of the 8 504 allowable elected by a 
DI. losses of Schedule C Incorporated 
AFNs must be excluded. Such losses may. 
however, be carried forward to subse¬ 
quent years to authorize additional re¬ 
investment of earnings of incorporated 
AFNs In Schedule C. 

Carryforwards authorized In 1968 un¬ 
der 8 504 as in effect for that year may 
be used In the same or downstream 
scheduled areas in 1969 and succeeding 
years, with the exception that losses of 
Schedule C AFNs during 1968 may be 
carried forward only to authorize ad¬ 
ditional reinvested earnings In Schedule 
C (8 504(f)). 


§ BjO 1—3 (aim lit I ion of historical al¬ 
lowable* under § SOI (a). 

8ection504»a) authorizes annual posi¬ 
tive direct investment In Schedule A In 
an amount equal to 110 percent of a DIs 
average annual direct investment in that 
scheduled area during 1965 and 1966, in 
Schedule B in an amount equal to 65 
percent of a DI's average annual direct 
Investment in that scheduled area during 
1965 and 1966. and in Schedule C in an 
amount equal to 35 percent of a DI s 
average annual direct investment in that 
scheduled area during 1965 and 1966. The 
following examples illustrate calcula¬ 
tion of historical allowable* for Sohedulc 
A under 8 504(a)(1), Schedule B under 
8 504<a) (2) and Schedule C under 8 504 
(a) (3): 

Example 1. DI mode positive direct Invest¬ 
ment In Schedule A In 1985 of S3 million and 
in 1966 of f 1 million. Average annual direct 
Investment in Schedule A for 1965-66 1* 
$2 million ($3 million plus 61 million divided 
by 2). The amount of annual positive direct 
investment authorised under 9 504(a)(1) hi 
$2,200,000 (110 percent of $2 million). If 
Schedule B rather than Schedule A were In¬ 
volved. I 504(a)(2) would authorize $1,300.- 
000 of annual positive direct Investment (65 
percent of $2 million). If Schedule C. Instead, 
were Involved, 1604(a)(3) would authorize 
$700,000 of annual positive direct Investment 
(35 percent of $2 million). 

Example 2. DI mode positive direct Invest¬ 
ment In Schedule A during 1965 of $1 million 
and negative direct investment In 1966 of 
$500,000. Average annual direct Investment 
In Schedule A woo, therefore. $250,000. DI 
made positive direct investment of $1 million 
In'Schedule B during 1965 and negative di¬ 
rect Investment of $2 million to 1966. Tims, 
annual average Investment to Schedule B 
was a negative amount (Le., minus $500,- 
000), treated as zero for purposes of calcu¬ 
lating the historical allowable under f 504 
(a). DI made positive direct Investment to 
Schedule C during 1965 of $800,000 and di¬ 
rect investment to 1966 of zero. Average an¬ 
nual direct Investment to Schedule C was 
therefore $400,000. Accordingly, DI's histor¬ 
ical allowable far Schedule A Is $275,000: for 
Schedule B. It is aero; for Schedule C. It Is 
$140,000. (Theoe are DI's basic historical al¬ 
lowables. and the Schedules B and C allow¬ 
ables ore subject to upward adjustment by 
"borrowing" from the Schedule A allowable 
If the conditions specified to 1504(c) are 
satisfied. See I B504-4(U).) 

Prior to its amendment in 1970, 8 504 
(a) (3) provided that the historical al¬ 
lowable for Schedule C was to be calcu¬ 
lated differently than for Schedules A 
and B. Under former 8 504(a)(3). the 
Schedule C historical allowable was the 
lesser of (a) 35 percent of the DI’s av¬ 
erage annual direct investment in 1965- 
GO in Schedule C of lb) the DI’s share 
of the current year’s earnings of incor¬ 
porated AFNs in Schedule C multiplied 
by the percentage of total earnings of 
auch AFNs that were reinvested during 

1964- 66. (Sec 1969 General Bulletin 
8 B504-3(ll).) Under former 8 503(a) (3) 
many DIs had a zero Schedule C allow¬ 
able despite having made substantial di¬ 
rect investment in Schedule C during 

1965- 66. 
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The calculation of historical allowables 
Is not affected by the export credit ex¬ 
emption provided under 8 312(c). 

§ B50 I—i Calculation of § 501(b) earn- 
inf?* allowable* and § 504(c) adjust¬ 
ment to § 501(a) historical allow¬ 
able*. 

The 5 504(b) earnings allowable is in¬ 
tended to benefit DIs with small or no 
historical allowables under § 504(a), and 
the 5504(c) '‘upstream adjustment" to 
5 504(a) historical allowables is intended 
principally to aid DIs with small or no 
hLstoricai allowables In Schedule C. 
Either the earnings allowable or the up¬ 
stream adjustment may be advantageous 
when 40 percent of earnings for the year 
immediately preceding the year of elect¬ 
ing cither the 5 504 historical or earnings 
allowable exceeds a DI's historical 
allowables. 

Accordingly, a DI with no Schedule C 
historical allowable may, nevertheless, 
be authorized to make positive direct in¬ 
vestment in that scheduled area based 
on Schedule C earnings during the pre¬ 
ceding year. Election of the earnings 
allowable under 5 504(b). however, re¬ 
quires its use in all scheduled areas. 
Where historical allowables in Schedules 
A and B are substantial, it may not be 
to a DI's advantage to elect 5 504(b) 
because the historical allowables in 
Schedules A and B could not then be 
utilized. Under these circumstances, the 
DI may benefit from the "upstream ad¬ 
justment" to historical allowables pro¬ 
vided by 5 504(c), whereby the historical 
allowables can be shifted "upstream" to 
Schedule C from Schedules A and B. 

(i) Section 504(b): 40 percent earn¬ 
ings allowables.—A DI may elect, under 
8 504(a) <3), to be governed by the allow¬ 
able provided in 1 504(b), authorizing 
positive direct investment in each 
scheduled area equal to 40 percent of the 
DI’s share of AFN earnings in such area 
during the immediately preceding year. 

The earnings allowable Ls computed on 
the basis of a DI’s annual earnings in a 
scheduled area, defined in 8 504 (b)(4) 
as the DI’s share of "total earnings or 
total losses" of all incorporated AFNs 
in such scheduled area (determined as 
provided in 5 306(c)) plus the DI's share 
of "net earnings or losses" of all un¬ 
incorporated AFNs during the year in 
such scheduled area. Earnings or losses 
of Canadian affiliates are excluded from 
tills computation. 

Example 3. DI s 1071 shore of AFN onnuol 
earnings is $10 million In Schedule C and $15 
million tn Schedule A. DI’s Schedule B AFNs 
Incurred losses during 1071 of $2 million. 
Schedule B “annual earnings” in 1071 ore, 
therefore, a negative $2 million. If DI elects 
the 40-percent earnings allowable for 1072 
under I 502(a) (3), allowables under | 504(b) 
will be $4 million In Schedule C (40 percent 
of $10 million), zero In Schedule B (since 
DI had losses in Schedule B In 1071). and 
$6 million in Schedule A (40 percent of $15 
mUlion). 

<ii) Section 504(c) : " Upstream " use 
of allowables.—A DI electing under 5 502 
(a)(2) to be governed by the schedular 
f 504(a) historical allowables obtains the 
benefit of an "upstream” adjustment of 


such allowables as required by 5 504<c). 
Section 504(0 (1) and (2) automatically 
Increase the Schedule C allowable if 
40 percent of DI's annual earnings in 
Schedule C in the preceding year exceeds 
the 5 504(a) historical allowable in that 
scheduled area for the current year and 
if there are historical allowables in 
Schedules A and/or B. Section 504(c) (3) 
will operate in a corresponding manner 
to Increase the Schedule B allowable, if 
any Schedule A historical allowable re¬ 
mains after the § 504(c) <1> adjustment. 

The upstream adjustment Is the lesser 
of (a) the excess of 40 percent of the 
preceding year's annual earnings in the 
upstream scheduled area over the his¬ 
torical allowable for that area, or <b) 
the aggregate amount of the historical 
allowables in the downstream schedules. 

Although the "upstream" adjustment 
is automatic, 5 504(d) (2) and (3) per¬ 
mits a DI to utilize allowables for positive 
direct investment in a "downstream" 
schedule. 

Unused allowables carried forward 
from 1968 pursuant to 8 504(f). or car¬ 
ried forward from 1969 or later years 
pursuant to 8 504(d). are not available 
for adjustment upstream; only a cur¬ 
rent year's historical allowable calcu¬ 
lated under 5 504(a) may be used for this 
purpose. On the other hand, the addi¬ 
tional allowables in Schedules B and C 
resulting from an upstream adjustment 
may themselves be carried forward Into 
succeeding years. 

Example 4. In 1972 DI has f 504(a) his¬ 
torical allowables in each of the scheduled 
areas as shown on line (1) of the table be¬ 
low. DI also has a carryforward of unused 
allowables from 1971 in Schedule A of $1 
million (line (2) below). In 1971 DI’s share 
of annual earnings of AFNs In each sched¬ 
uled area was as shown on line (3) below. 
If DI elects, pursuant to $ 502(a)(2). to be 
governed by « 504(a) for 1972. DI s historical 
allowables under I 504(a) are adjusted pur¬ 
suant to 1504(c). thereby increasing the 
Schedule C allowable by $3 million. Of this 
amount. $2,500,000 Is moved upstream from 
Schedule A and $500,000 Is upstreamed from 
Schedule B, with corresponding reductions 
In the historical allowables for those sched¬ 
ules, os shown below (000 omitted): 


!t®m 


Amount by srbacltiWd area 


n 


Total 


allowable In Schedule A. White no part of the 
$1 million carryforward in Schedule A from 
1971 can be adjusted ttpstreom, DI may use 
that as an additional allowable In Schedule A 

Since DI has an unadjusted historical al¬ 
lowable in Schedule C of $1 million, the 
amount moved to Schedule C from Schedule 
A and B Is $3 million, l.e,. the difference be¬ 
tween 40 percent of 1971 earnings In Sched¬ 
ule C and the historical allowable In Schedule 
C. Note, however, that If the aggregate his¬ 
torical allowables for Schedules A and B had 
been less than $3 million, the Schedule C al¬ 
lowable could have been increased only by 
auch lesser amount of aggregate historical al¬ 
lowables for Schedules A and B, The total 
adjusted historical allowable of $4 million in 
Schedule C can be used In Schedules C. B, or 
A In 1972 or In succeeding years In the same 
manner as Is generally permitted for f 504 
allowables In Schedule C. 

Example 5. In 1072. DI has I 504(a) his¬ 
torical allowables In each scheduled area .->3 
shown In line (1). and DI’s share of annual 
earnings In 1971 1* as shown In line (2) of 
the table below (000 omitted): 


*,000 

Cn | 504*0 carry for- 

ward allowable from . , ^ 

iy7|. . tr _ 0 0 1,000 1,000 

(*) l«7i ‘aiirma1camlne*. 4.000 2,000 10,000 

(4) 40 percent of line ($). 4,000 1,000 

(5) 1972 I MU(a) hlrtor- 
Uttl allowables uft.-r 
| .MH(c) “upstrvam” 

iMljiutmemt __ 4,000 3,000 0 7,000 

Presumably. DI will elect to use the ad¬ 
justed historical allowables rather than the 
40-percent earnings allowable under f 504 
(b). since (1) total historical allowables ($7 
million) available under I 604(a) exceed to¬ 
tal earnings allowables ($0,400,000) available 
under 1 504(b); (2) the Schedule O allow¬ 
able Is as great and the Schedule B allow¬ 
able greater under »504(a) than under 
1504(b); and (3) under 1 604(d). DI may 
use any portion of the Schedule C adjusted 
historical allowable downstream in Sched¬ 
ule B or A. and any portion of the Schedule B 


Item — 


Amount by acbeduWI orr* 
C 


B 


ToUl 


(I) | AM(s) historical 

allowables. *2.000 $4,000 

(3) 1074 annual rarnlnir*. 10,000 \ (Ul 10, on 

<3) 40 percent of Otto (2). 4.000 3.2W 4.0W) 11.3)9 

(4) 19721404(a) histori¬ 
cal allowables after 
1504(c) “upstream’’ 

adjustments.. 4,000 2,500 0 VW 


Presumably. DI will elect to be governed 
by the 40-percent earning* allowable pro¬ 
vided In 1504(b), since total allowables 
available to DI under the 40 -percent earn¬ 
ings allowable ($ 11 , 200 , 000 ) exceed total his¬ 
torical allowables ($6,500,000 under 1504 
(a) and (c)> and since the 1504(b) allow¬ 
able* in each scheduled area are as great 
or greater than in each schedule unirr 
1504(b). The 40-percent earnings allow¬ 
ables are divided among the scheduled area* 
to reflect DI’s share of 1971 annual earnings 
in each schedule. Whichever category of 
allowable U elected. DI may use such allow¬ 
ables “downstream” under I 504(d). For ex¬ 
ample. all allowables could be used in 
Schedule A. 

§ 11301—5 Transfer or carr> forward of 
schediilar allowables. 

Section 504(d) provides that the un¬ 
used portion, if any, of the historical or 
earnings allowables provided in 8 504 
may be utilized in the same scheduled 
area in succeeding years to authorise 
positive direct investment in addition to 
that otherwise permitted, or may be used 
in other scheduled areas "downstream 
in the same or succeeding years. 

Schedule C allowables, to the extent 
unused in that area during the year, m»> 
be used In Schedules A and B in the same 
year or In Schedules C. B. and A In suc¬ 
ceeding years. An unused allowable :n 
Schedule B may be used in Schedule a 
in the current year or in Schedules B and 
A in succeeding years. An unused allow- 
able in Schedule A may be used only in 
Schedule A in succeeding years. 

The effect of the downstream ana 
carry forward provisions is that, in aad*- 
tion to the amounts authorized by tn* 
basic historical or earnings allowable 
elected, a DI may make positive direct in¬ 
vestment in each scheduled area up 
the amount of any allowables that were 
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available but unused in such area In 
prior years and that were available but 
unused in upstream areas in the same 
and prior years. 

Both the historical allowable of i 504 
(t»> and (c) and the earnings allowable 
of 3 504<b) can be used downstream or 
carried forward. The amount that may 
be carried forward is the excess of au¬ 
thorized positive direct investment over 
direct investment actually made during 
a given year. whether positive or nega¬ 
tive. If no positive direct investment is 
authorized but negative direct invest¬ 
ment is made, then the amount of such 
negative direct investment may be used 
downstream or carried forward. 

(1) Schedule A carryforward .—The 
following examples illustrate 5 504(d) 
<1>, governing the carryforward of 
unused Schedule A allowables: 

ir sample 7. DI electa the historical allow* 
able for 1900. Under f 604(a) (1), the Sched¬ 
ule A allowable la $5 million, but DI makes 
posture direct investment of only 42 million. 
Under I 504(d)(1), DI may carry forward 
the ta million dlfTcrcnce as an additional 
Schedule A allowable for uae In succeeding 
years, ir the historical allowable Is elected 
again In 1970, DI may make positive direct 
divestment of 46 million, conslatlng of the 
45 million authorised by | 504(a) (1) and the 
43 million authorised by 9 504(d)(1). 

ysample 8. DI elects tho historical allow¬ 
able for 1969. Under | 504(a)(1), DI has a 
rero allowable In Schedule A. In 1969, DI’s 
•ole incorporated AFN in Schedule A has 
raruinga of 45 million, pays DI a dividend of 
45 million, and transfers 45 mUlion to DI. 
For 1909. DI has negative direct investment 
o! 45 million in Schedule A. Under I 504 
Id) < 1). this may be used to offset a cor- 
rt? ; jx)nding amount of positive direct Invest¬ 
ment In Schedule A In succeeding years. 

In 1970, DI elects the 30 percent earnings 
allowable under 1 504(b). Authorized posi¬ 
tive direct Investment in Schedule A In 1970 
aUl be 46.500.000 : 41.500.000 ( 30 percent of 
1909 total earnings) plus 45 million carry¬ 
forward under 9 504(d)(1). 

If DI's historical allowable had been 41 
million In Schedule A, the carryforward al¬ 
lowable would have been 46 million (the 
»um of the historical allowable of 41 million 
and negative direct Investment of 45 
mUlion). 

H a DI had unused allowables In 
Schedule A in 1968. former 5 504(b)(1) 
in effect for 1968 authorized their carry¬ 
forward into 1969 and succeeding years. 
Present 5 504(f) (1) specifically preserves 
these carryforwards. 

r U> Schedule B downstream or carry¬ 
forward. —Unused historical or earnings 
xHowables in Schedule B may be carried 
forward in the same manner as those in 
Schedule A, as provided by 5 504(d)(2). 
The unused Schedule B allowables may 
also be used downstream in Schedule A 
in the same or succeeding years. Under 
former fi 504(b) (2). unused 1968 Sched¬ 
ule B allowables authorized additional 
P^itive direct Investment In Schedules 
o and/or A in 1969 and succeeding years. 
Present 5 504(f) (2) specifically preserves 
uiese carryforwards. 

Example 9. DIs Schedule B historical al- 
*- r *tble Is 41 million. Positive direct Invest- 
•chedub * 500 * 000 during 1968 in that 

In i960. DI elocts the historical aUowable 
Ja make positive direct investment in 


Schedule B of 41.500.000, consisting of the 
41 million historical allowable under 9 504 
(a)(2) plus the 4500.000 carryforward from 
1908 under 1 504(f)(2). All or any part of 
this 41,500.000 not used In Schedule B dur¬ 
ing 1969 may bo used in Schedule A In 1969 
or In Schedule B and/or A in succeeding 
years, under 1504(d)(2). 

(til) Schedule C downstream or carry¬ 
forward .—Unused allowables In Schedule 
C may be used downstream or carried 
forward, pursuant to 5 504(d)(3). 

Section 504(f) (3) presenes the Sched¬ 
ule C carryforwards authorized under 
former 5 504 in effect for 1968 and in¬ 
creases the scope of their use. During 
1968. 5 504(c)(1) authorized carryfor¬ 
ward of Schedule C allowables unused as 
a result of "excess dividends", and 5 504 
(c) (2) In effect for 1968 authorized car¬ 
ryforward unused as a result of neg¬ 
ative net transfer of capital. Under 
present 5 504(f) (3) (1), these 1968 carry¬ 
forward allowables can be used by the 
DI to make positive direct Investment 
in Schedules C» B. and/or A in 1969 and 
succeeding years In addition to that 
otherwise authorized. 

"Total losses" of incorporated AFNs in 
Schedule C during 1968 may be carried 
forward to 1969 and succeeding years 
only as an authorization for additional 
reinvested earnings in Schedule C. See 
5 504(f) (3) <li). 

A DI that made direct investment un¬ 
der 5 503 in 1968 and had unused 5 504 
allowables may carry forward such un¬ 
used allowables to succeeding years sub¬ 
ject to the conditions set forth In 5 503 
<d>. 8 ec | B503-4. 

§ K1509—6 Total of incorporated 

AFN* in Sr lied tale C. 

Section 504(e) provides that total loss¬ 
es (as defined in §306(0) of incor¬ 
porated AFNs in Schedule C must not be 
taken into account In calculating positive 
direct investment In that scheduled area 
under I 504. However, this requirement 
does not affect the computation of al¬ 
lowables under 5 504(a)(3) or 5 504(b); 
it is applicable only In calculating the 
amount of direct investment made dur¬ 
ing a year and the extent to which the 
given allowable for such year has been 
used up. The principal purpose of 5 504 
(e) is to prevent total losses of Incor¬ 
porated AFNs In Schedule C from being 
utilized In the current year or succeeding 
years to authorize transfers of capital to 
AFNs that result In positive direct in¬ 
vestment in any scheduled area. Such 
losses may, however, be carried forward 
for use to authorize additional reinvested 
earnings of incorporated AFNs In Sched¬ 
ule C in subsequent years. 

By operation of this section, total losses 
of Incorporated Schedule C AFNs are. In 
effect assigned a value of zero for pur¬ 
poses of computing direct investment In 
Schedule C under I 306. Accordingly, the 
formula suggested In |B306-6<W) for 
determining reinvested earnings pursu¬ 
ant to 5 306(b) would. If total earnings 
are zero or a negative amount be: 

RE = 0-l<DP + dp) —(dr-f pr) J. 

Example 10, DI has both incorporated and 
unincorporated AFNs in Schedule C. In 1969 


DI elects the earnings allowable under | 504 
(b). The 1504(b) earnings aUowable for 
1969 lh Schedule C la 4500,000. 

Tho Incorporated AFN* have losses of 
4200.000 and pay no dividends. The unin¬ 
corporated AFNs have earnings of 4600,000 
And a net Increase in assets of 4600,000. At 
this point, DI has made positive direct in¬ 
vestment of 4600.000 because the 4200.000 
total losses arc disregarded under 9 604(e). 
In order to be in compliance for 1969. DI wUI 
have to reduce this positive direct Invest¬ 
ment.by 4100.000 through a negative trans¬ 
fer of capital or an offset using proceeds of 
long-term foreign borrowing. However. DI 
can carry the 4200.000 loss forward Into 1970 
to authorize additional reinvested earnings 
of incorporated AFNs in Schedule C. 

If the AFNs had been in Schedule A or B. 
positive direct Investment would have been 
4400.000 ( 4600.000 net transfer of capital, plus 
total losses (negative reinvested earnings) of 
4200.000). 

Example 11. DI has only incorporated AFNs 
in Schedule C, that earn 4500.000 In 1969 and 
pay dividends of 4700,000 to the DI. Thus, 
total earnings are 4500.000. while reinvested 
earnings are negative in the amount of 
4200,000. If there are no other relevant trans¬ 
actions during the year. DI wUI have made 
negative direct investment of 4200.000. This 
can be used to authorize positive direct In¬ 
vestment (positive transfers of capital or 
reinvested earnings) of up to 4200,000 in 
Schedule C In subsequent years, or In Sched¬ 
ules A and B In the same and subsequent 
years (see 9 604(d)(3). (This example Illus¬ 
trates the difference between losses of In¬ 
corporated AFNs In Schedule C and negative 
reinvested earnings of such AFNs In terms 
of permissible use as a carryforward into 
subsequent years.) 

Example 12. DI has a wholly owned Incor¬ 
porated AFN (C) In Schedule C with a 
branch (A) In Schedule A DI electa the 
I 504(b) earnings allowable for 1969, pursu¬ 
ant to which the Schedule C allowable Is 
4700.000. A earns 41 million. 

On December 30. 1969. It appears that C 
will have losses of 4200.000. Nevertheless, A 
may remit no more than 4700.000 to C. By 
operation of f 306(b), profits received by an 
Incorporated AFN from a branch tn another 
scheduled area are considered to be rein¬ 
vested earnings of the parent. Therefore, if 
A remits 4700.000 to C, net reinvested earn¬ 
ings (and DI’s positive direct Investment) 
would be only 4500,000. However, in comput¬ 
ing positive direct Investment in Schedule 
C under I 306. C s lows must be excluded: 
In effect, they are treated as earnings of 
zero. Therefore, positive direct Investment 
tn Schedulo C would be the full 4700.000 
permitted under the f 504(b) earnings allow¬ 
able for 1969. 

If the incorporated AFN had been tn 
Schedule B. however, its branch could have 
remitted 4900.000, since the restrictions Im¬ 
posed with regard to losses In calculating 
positive direct Investment apply only to 
Schedule C. 

§1150 9—7 HcUlrd provisions. 

Section 504 allowables will be reduced 
pursuant to 5 1003 in the amount of re¬ 
payment of borrowing authorized by 
5 1002. See the discussion in 5 B1003-1 
concerning the order in which allow¬ 
ables are reduced by repayment charges 
Incurred Incident to repayment of long¬ 
term foreign borrowings. 

The acquisition of an AFN by one DI 
from another DI and the merger of two 
DIs will affect the allowables of the ac¬ 
quiring or surviving DI as prescribed 
under 5 312(c)(1). ( 8 ee 5 B312-18.) 
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B505—Transfers of Capital Between 
Affiliated Foreign Nationals 

§ B503—1 Introduction* 

Section 505 is primarily concerned 
with the treatment of transactions be¬ 
tween AFNs of a DI in calculating the 
DI’s annual net transfer of capital to a 
given scheduled area under t313. It 
should be emphasized that i 505 affects 
only the calculation of transfers of 
capital and net transfers of capital under 
{{ 312 and 313; it has no bearing on the 
calculation of a DI’s share in reinvested 
earnings of incorporated AFNs under 
{300. 

§ It 505-2 Summary. 

As a general rule, a transfer of capital 
from an AFN in one scheduled area to 
an AFN in another scheduled area will 
result under { 505 in (a) a decrease in 
the DI’s net transfer of capital to the 
scheduled area of the AFN making the 
transfer and <b> an equivalent increase 
In the net transfer of capital to the 
scheduled area of the AFN to which the 
transfer was made. 

Transfers between AFNs arc so treated 
only if at least one of the AFNs is an 
“affiliate” of the DI. (As defined in 
{903(a). an “affiliate” is an entity in 
which the aggregate of direct interests 
held by the DI and any of its other affili¬ 
ates exceeds 50 percent.) Transfers be¬ 
tween AFNs will effectively “net out" 
under f 505, if both AFNs are located 
in the same scheduled area, or if the net 
transfer of capital is computed world¬ 
wide (such as for purposes of the f 503 
minimum allowable). 

Section 505 provides special rules with 
respect to treatment of unincorporated 
AFNs. A transfer to or from an unincor¬ 
porated AFN Is attributed to the imme¬ 
diate parent of such AFN <{ 505(a) (1); 
and a DI is deemed to have no share in 
the change In assets of an unincorpo¬ 
rated AFN. for purposes of 5 313(b), 
unless the Immediate parent of such 
AFN Is either the DI or an incorporated 
AFN that Is an affiliate of the DI 
({ 505(a)(4)). 

Section 505 excludes from its opera¬ 
tion charters of vessels (f 505(a)(3)) 
and certain short-term trade credits be¬ 
tween AFNs <{ 505(b)). In this connec¬ 
tion. the term “time charter" as used in 
{505(a) (3) is intended to apply to any 
vessel charter for a period of time how¬ 
ever denominated, including “bareboat" 
and “voyage" charters. 

g 11505—3 Tranfcfm by or to uiiinror- 
poralrd AFNs nttri billed to iiiimr- 
dint© parent. 

Section 505(a)(1) provides that for 
purposes of 5 505, a transfer of funds or 
other property by an unincorporated 
AFN to the DI or to another AFN is 
treated as a transfer by the immediate 
parent of such unincorporated AFN 
(provided that the transferee is not the 
immediate parent, and that the imme¬ 
diate parent is the DI or an incorporated 
AFN). Conversely, a transfer to an un¬ 
incorporated AFN by the DI or by an¬ 
other AFN Is treated as a transfer to the 
immediate parent of the unincorporated 


AFN (provided that the transferor is not 
the immediate parent, and that the Im¬ 
mediate parent is the DI or an incor¬ 
porated AFN). Section 505(c) defines the 
“immediate parent" of an unincorpo¬ 
rated AFN owned directly by a DI as the 
DI itself, while the “immediate parent" 
of an unincorporated AFN owned in¬ 
directly by the DI is the intervening AFN 
that directly owns the unincorporated 
AFN. See also { B505-9. 

Example 1. DI has a wholly owned Incorpo¬ 
rated AFN (A) in Scheduled A that haa a 
branch (B) In Schedule B. DI also has an in¬ 
corporated AFN (C) In Schedule C. In 1009 
B lends 9100.000 directly to C. The 9100.000 
Is deemed transferred by A (L#^ the Imme¬ 
diate parent of B) to C. 

If C loaned 9100.000 directly to B. the 
9100.000 would be deemed transferred by C to 
A (Le., the Immediate parent of B). Like¬ 
wise. 11 the 9100.000 loan to B were made by 
a branch of C located in Schedule A, the 
9100.000 would be deemed transferred by C 
ll« . the Immediate parent of the branch In 
Schedule A) to A (I*., the Immediate parent 
of B). 

Example 2. DI hoa a wholly owned subsid¬ 
iary (A) In Schedule A that has a branch 
<B) In Schedule B. In 1969 DI lends 9100.000 
to B. The 9200.000 Li deemed transferred by 
DI to A. the Immediate parent of B 

Section 505(a)(1) does not apply if 
both the transferor and the transferee 
are unincorporated AFNs and if both 
liave the same immediate parent. Thus, 
a transfer from a Schedule A branch of 
a DI to a Schedule B branch of the same 
DI is not governed by { 505(a)(1); any 
net changes in net assets of the branches 
resulting from this transfer will be taken 
into account under I 313(b). 

§ 11505— l Treatment of transfer* deemed 
made under § 505(a) ( 1). 

Section 505(a)(2) provides that any 
transfer of funds or other property 
deemed by { 505(a) (1) to be a transfer 
between the DI and an incorporated AFN 
shall be treated as a transfer of capital 
under { 312 if the transaction would liave 
constituted a transfer of capita] under 
{ 312 had the parties actually been the 
DI and the incorporated AFN and. if the 
transfer is between AFNs of the DI. cither 
the actual transferor AFN or actual 
transferee AFN is an "affiliate” of the 
DI as defined in I 903(a). In determin¬ 
ing whether a transaction would have 
constituted a transfer of capital under 
{ 312 had the parties actually been the 
DI and the Incorporated AFN. the export 
credit exemption system set forth in 
I 312(c) (13) and (14) should be disre¬ 
garded. See { 505(a)(7). 

Under { 903(a) an “affiliate" of a per¬ 
son within the United States is any other 
person (other than an individual) in 
which the aggregate of direct interests 
(defined in f 901) owned by such person 
and any of tts affiliates exceeds 50 
percent. 

Example 3. DI has a branch (A) In Sched¬ 
ule A and a 00-percent owned subsidiary (C) 
In Schedule C. In 1969 C lends 9600.000 to A 
The loan from CloAU deemed m ade by C 
to DI. the immediate parent of A. under f 506 
(a)(l)<U). If the loan had actually been 
made by C to DI. It would have constituted 
a transfer of capital from C to DI under | 312 


(b)(1). Therefore, under I 506(a)(2), C has 
made a transfer of capital of 9600.000 to DI 
If no other transactions tako place during 
1909. DI wlU have made a 9600.000 ncgn'.iv* 
net transfer of capital to Schedule C. undor 
1313(a). and a 9600,000 positive net tran - 
fer of capital to Schedule A, under | 313* b). 
the latter being the net Increase In A‘9 assets 
as a result of th© loan from C. (If A and C 
had been located In the same scheduled artii. 
Dr» net transfer of capital under ?3l3tn 
during 1969 to such scheduled area would 
have been wo.) 

Example 4. DI has a branch (B) In Sched¬ 
ule B and a wholly owned subsidiary (At in 
Schedule A. During 1909 B lends A 9100.000 
Under 1606(a)(1). DI Is deemod to have 
made the loan to A (a transfer or capital 
uniter 1312(a)(1)). Therefore. |606(a»{2i 
applies, and DI has made a positive net trans¬ 
fer of capital to Schedule A of 9100.000 
der 1313(a)) and a negative net transfer 
of capital to Schedule B (under f 313(b )) of 
9100.000, the latter being the decrease n B's 
assets after making the loan to A. (If both 
AFNs had been In one scheduled area, nil 
net transfer of capital under I 313(c) would 
have been zero.) 

Example 5. DI has a wholly-owned subsidi¬ 
ary (A) in Schedule A that has a branch iB> 
in Schedule B. In 1960 DI lends 9100.000 di¬ 
rectly to B The transfer results In a 9100,000 
transfer of capital from DI to A by virtue a 
11 605(a) (1) and (2). To the extent that the 
transfer results In a net Increase in the net 
assets of the branch. DI will have miulc a pos¬ 
itive net transfer of capital to Schedule B 
under f 313(b). However, to the extent thru 
DI's share in the Increase in B's asset* is not 
attributable to earnings. A Is deemed to have 
made a transfer of capital to DI, according 
to 1 605(a)(6). Therefore, for 1069. DI will 
have made a net transfer of capital to Sched¬ 
ule A of wo (9100.000 deemed transferred 
from DI to A. under 18 505(a) (1) and 2i. 
lees 9100,000 deemed transferred from A to 
DI. under I 505(a) (0)) and a net unansrer of 
capital to Schedule B of 9100.000. 

§ 11505—5 Transfers between incorpo¬ 
rated AFNs. 

Under { 505(a) (3), a transfer of fund’? 
or other property from one incorporated 
AFN to another incorporated AFN in¬ 
cluding a transfer deemed under {505 
(a)(1) to have been made between in¬ 
corporated AFNs> is treated as a trans¬ 
fer of capital by the transferor AFN to 
the DI (equal to the full amount or 
value of the funds or other property 
transferred) and as a further transit r 
of capital in an equivalent amount from 
the DI to the transferee AFN. The rule 
applies only If either the transferor or 
the transferee AFN is an “affiliate" of 
the DI. as defined in 5 903(a). and if 
the transfer would liave constituted e 
transfer of capital under { 312 if made 
by the DI. (In determining whether the 
transfer would have constituted a trans¬ 
fer under { 312 If made by a DI, the ex¬ 
port credit exemption system should L* 
disregarded.* If the transferor and trans¬ 
feree are in the same scheduled area, the 
transaction will “net out" (l.e., result in 
a net transfer of capital of zero) under 
{313(a). 

Example B. During 1969. a wholly -own'd 
Schedule C aubsldtary of DI (C) nook* * 
9200.000 3-year loan to A. a wholly own* • 
Schedule A subsidiary of DI. Under f 506'^' 
(3), the transaction is treated as a $30 
transfer of capital from O to DI and a 8200 .- 
000 transfer of capital from DI U> A. Aj*° , 
lngly. the transaction reduces by 9200.000 tne 
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net transfer of capital made by DI to Sched¬ 
ule C during 1009 and increases by an equiv¬ 
alent amount the net transfer of capital mode 
by Dl to Schedule A during the some year. 
3 ’he result would be the same even if neither 
of the AFNs were wholly owned by DI so long 
as DI owned more than a 60-percent interest 
in one of them. Thus, for example, the same 
result would be reached If DI owned 61 per¬ 
cent of A and only 10 percent of C, or vice 
\ersa, the theory being that DI can prevent 
the transaction if it owns more than a 60- 
percent Interest In either of the AFNs. 

Exempt* 7. During 1969 a wholly-owned 
Schedule A subsidiary (A) of DI leases ma¬ 
chinery to B. a wholly-owned Schedule B 
subsidiary of DI. The machinery has a value 
of II million when leased and the leone 
expires in 1972. The transaction is treated 
under I 605(a) (3) os a $1 million transfer of 
capital from A to DI and a $1 million transfer 
of capital from DI to B (see S 312(a) (6)). 

Current rental payments under the lease 
will not involve transfers of capital; rather, 
they will reduce the earnings of B and in¬ 
crease the earnings of A. When the machinery 
is returned to A at the end of the lease term. 
There will be a transfer of capital from B to 
DI i equal to the residual value of the ma¬ 
chinery) and an equivalent transfer of capi¬ 
tal from DI to A. 

If A had originally leased the machinery 
from DI. the result would be the same. How¬ 
ler. If A had leased the machinery from 
an unamiiated person the lease from A to 
B would Involve transfers of capital under 
1606(a) (3). only to the extent that the 
rental paid by B to A In any year Is less than 
iho rental paid by A to the principal lessor 
(mo | 11312-12) . 

Example 3. During 1969 a wholly-owned 
-Schedule C subsidiary (C) of DI borrows 
»i million from a foreign bank. Repayment of 
the loan Is guaranteed by B. a wholly-owned 
.Schedule B subsidiary of DI. In 1971 B Is 
called upon to pay 9600.000 under Us guaran¬ 
tee and makes such payment. The transfer 
i* treated under I 506(a) (3) as a $500,000 
transfer of f capital from B to DI and a 
1500.000 transfer of capital from DI to C. Any 
re sulting positive direct Investment in Sched¬ 
ule C would be generally authorized under 
subpart J of the regulations if DI had Med 
an appropriate certificate under | 1002(b) 
within 10 days after the guarantee was made. 

Example 9. DI has a wholly owned sub¬ 
sidiary (A) in Schedule A, that has a branch 
<B» In Schedule B. DI also has a wholly 
owned subsidiary (C) In Schedule C, that 
hns a branch (X) In Schedule A. During 1969 
X lends $100,000 directly to B. Under I 505 
'ft) (1) and (9). the transaction results In 
a $100,000 transfer of capital from C to 
DI and a $100,000 transfer of capital from 

to A. The transfer of funds from X is 
■reated as a transfer from the Immediate 
parent <1*.. C) under I 605(a) (I) (I). The 
transfer of funds to B Is treated os a tran*- 
*<t to its immediate parent (1*.. A) under 
l 505(a) (1) (11). Since the transfer Is deemed 
^ be from C to A. f 508(a) (3) provides that 
B U treated as a f 312(b) transfer of capital 
from C to DT, and then as a I 312(a) transfer 
of capital from DI to A. 

Under f 313(b). DI has made a positive net 
transfer of capital to Schedule B of $100,000 
4 the amount of net increase In B's assets) 
and a negative net transfer of capital to 
Schedule A (the amount of net decrease in 
X'B UMU). Under I 505(«)<8). DI 1* deemed 
to have made a I 313(a) transfer of capital 
to c (the amount of net decrease In X'a 
u&tts not attributable to losses); and under 
1505(a)(6), A la deemed to have made a 
I 312(b) transfer of capital to DI of $100,000 
i the amount of net Increase in B's assets not 
attributable to earnings). 

Assuming no other transactions during 
DI will report a negative net transfer of 


capital of $100,000 to Schedule A. a positive 
net transfer of capital of $100,000 to Sched¬ 
ule B and a zero net transfer of capital to 
Schedule C. 

Example 20, During 1970. DI*s AFN (A) 
In Schedule A deposits $2 million with a 
Oerman bank as collateral for a $2 million 
loan by the bank to DI. DI treats the loan 
as long-term foreign borrowing and allo¬ 
cates the proceeds to positive direct invest¬ 
ment In Schedule C in accordance with f 306 
(•). The deposit. If made by the DI. would 
have constituted a f 312(a) (9) transfer of 
capital to Schedule C. By operation of f 505 
(a)(3), DI should report for 1970 (I) a 
I 312(b) transfer of capital of $2 million 
from Schedule A and a f 312(a) transfer of 
capital of $2 million to Schedule C on ac¬ 
count of the deposit by A and (11) a I 306(e) 
deduction of $2 million from positive direct 
investment in Schedule C. 

In 1972 DI repays the borrowing, and A 
withdraws its deposit. For 1972, DI should 
report (1) a 1312(b) transfer of capItal of 
$2 million from Schedule C and a f 312(a) 
transfer of capital of $2 million to Schedule 
A on account of the withdrawal of the de¬ 
posit and (II) a | 312(a)(7) transfer of cap¬ 
ital of $2 million to Schodule C for repay¬ 
ment of long-term foreign borrowing.* 

8 H505-6 Purrliatc and sale of interest* 
in oilier AHVi. 

Section 505(a> <3) also covers the pur¬ 
chase and sale by incorporated AFNs of 
Interests In other AFNs. 

The following general rules are appli¬ 
cable to such transactions: 

(i> Purchase of AFN .—If an incorpo¬ 
rated AFN acquires from an unaffiliated 
foreign national an interest in a foreign 
national that becomes an AFN of the 
parent DI as a result of the acquisition, 
the full purchase price is treated as a 
transfer of capital by the acquiring AFN 
to the DI and as a further transfer of 
capital by the DI to the acquired AFN. 
However, if the acquisition is made after 
December 31, 1967. and the acquired 
AFN has subsidiaries and/or branches In 
other scheduled areas that become sep¬ 
arate AFNs of the DI as a result of the 
acquisition, the transfer of capital by the 
DI should be allocated among the dif¬ 
ferent scheduled areas involved in a 
manner fairly reflecting the respective 
values of the direct and indirect in¬ 
terests acquired. As a general rule, an 
allocation based on the respective net 
asset values of the new AFNs will be 
acceptable. (See &B312-4.) The result 
is the same whether the acquiring AFN 
pays cash or gives a debt obligation in 
exchange for the interests acquired. If. 
however, the consideration for the ac¬ 
quisition is stock of the acquiring AFN. 
no transfer of capital to or from the DI 
will result. 

(ii> Sale of AFN .—If an Incorporated 
AFN sells an interest in another AFN to 
an unafflUated foreign national, there 
will be a transfer of capital by such other 
AFN to the DI in an amount equal to 
the purchase price and a further trans¬ 
fer of capital by the DI to the selling 
AFN in an amount equal to the cost or 
other basis to the selling AFN of the 
interest sold. Any capital gain or loss 
realized by the selling AFN from the sale 
will be included in determining the earn¬ 
ings of the AFN for the period Involved. 
An allocation of the transfer of capital 
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to the DI among different scheduled 
areas will be required (generally, based 
on the relative net asset values of the 
components divested) if the interest sold 
was acquired after December 31. 1967. 
and the AFN in which the interest is sold 
has subsidiaries and/or branches in dif¬ 
ferent scheduled areas that are separate 
AFNs of the DI. (See J B312-4.) The re¬ 
sult is the same whether the selling AFN 
receives cash or a debt obligation of the 
purchaser In exchange for the sale. If, 
however, consideration for the sale is 
stock in a foreign national that becomes 
an AFN as a result of the transaction, no 
transfer of capital to or from the DI will 
result. 

Example 12. During 1969 a wholly owned 
Schedule B subsidiary (B) of DI purchases 
from an una Alla ted foreign national, for 
$1 million in cash, all of the stock of a 
Schedule C corporation (C). Under 1605 
(a)(3), the transaction la treated as a 
$1 million transfer of capital from B to DI 
and a $1 million transfer of capital from DI 
to C. Accordingly, the transaction reduces 
by $1 million the net transfer of capital 
made by DI to Schedule B during 1069 and 
Increases by an equivalent amount the net 
transfer of capital made by DI to Schedule 
C during the same year. 

If B had paid only $500,000 In cash and 
gave a 6-year note to the seller for the 
$500,000 balance of the purchase price, the 
result would be the ume. No transfers of 
capital will be Involved when B subsequently 
makes payments on the note. 

The result would also be the same even if 
DI owned only 61 percent of the Schedule B 
AFN. Note, however, that If DI owned an 
interest of 60 percent or leas in the Schedule 
B AFN. the transaction would not involve 
any transfer of capital to or from DI. regard¬ 
less of the amount of the Interest in the 
Schedule C corporation acquired by the 
Schedule B subsidiary, since the DI is pre- 
surned In this situation to lack control over 
the transaction. Note also that If the ac¬ 
quiring and the acquired corporations were 
in the aame scheduled area, the transaction 
would effectively "net out." 

Example 22. DI has a wholly-owned Sched¬ 
ule B subsidiary (B) that has a wholly- 
owned Schedule C subsidiary (C). During 
1969. B sells all stock of C. that had been 
purchased for $600,000. to an unamiiated 
foreign national for $1 million In cash. Under 
1 506(a)(3), the transaction Is treated as 
a $1 million transfer of capital from C to 
DI and a $500,000 transfer of capital from 
DI to B. The $500,000 profit (measured by 
historical coat) realized by B will be taken 
Into account In calculating that subsidiary's 
1969 earnings. 

If B had received $600,000 In cosh and a 
5-year note of the purchaser for the $500.- 
000 balance of the purchase price, the result 
would be the same. No transfers of capital 
will be Involved when B subsequently 
receives payments on the note. 

The result would be the some even ir DI 
owned only 61 percent of the Schedule B 
AFN. Note, however, that If DI owned an 
interest of 60 percent or leas In the Schedule 
B AFN. the transaction would not Involve any 
transfer of capital to or from DI. since the 
DI Is presumed In this situation to lack 
control over the transaction. 

Example 23 In 1969. DI * wholly-owned 
Incorporated AFN (C) In Schedule C acquired 
a 50-percent profits Interest in a Joint ven¬ 
ture (B) in Schedule B from an unamiiated 
foreign national for $1 million cash. During 
1969 B earned $100,000 which It remitted to 
C and the other owners. In 1970, C's Interest 
In B Is purchased by the local government 
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for $1,200,000. Ajuminlug no other transac- 
Ilona during 1070. DI should report a nega¬ 
tive net transfer of capital with respect to 
B of $1,200,000. a positive net transfer of cap¬ 
ital to C of $1 million and reinvested earnings 
for C of $200,000 (gain on the sale). 

Example 14. DI has a wholly owned Incor¬ 
porated AFN (C) in Schedule C. which has 
a subsidiary (A) in Schedule A. During 1070. 

C sells its Interest In A (acquired for $2 mil¬ 
lion > to B. a wholly-owned incorporated AFN 
of DI in Schedule B for $2 million In cash. 
By operation of I 505. DI should report a 
negative transfer of capital from Schedule B 
of $2 million and a positive transfer of capital 
to Schedule C of $2 million. 

Example 15. In 1269. DI*s wholly-owned In¬ 
corporated AFN (A) in Schedule A acquired 
a 60-pcrcent profits lntereat In a Joint ven¬ 
ture (B) in Schedule B for $1 million, the 
other 50 percent being held by an unamilatcd 
foreign national (X). For 1069. DI reported 
a net transfer of capital of $1 million to 
Schedule B and a negative net transfer of 
capital of $1 million to Schedule A. 

During 1070. DI's wholly-owned subsidiary 
(C) In Schedule C acquires A'a Interest In B 
for $2 million. B earns $400,000 In 1970 and 
remits $100,000 each to C and X. B*a net as¬ 
set* lncreoso by $200,000. Assuming no other 
transactions during 1970. DI should report a 
negative transfer of capital from C of $2 mil¬ 
lion and reinvested earnings for C of $100,- 
000; a net transfer of capital to Schedule B 
of $100,000; a positive transfer of capital to 
A of $1 mllllou and reinvested earnings for 
A of $1 million (gain on the sale of B to C). 

§ B50S-7 Transaction* between AFN* 
not involving transfer* of capital. 

Transfers between AFNs will not In¬ 
volve transfers of capital to or from the 
DI unless the transfer. If actually made 
by the DI, would be a transfer of capital 
under 9 312. Consequently, the transac¬ 
tions described in S 312(c), except trans¬ 
actions involving the export credit ex¬ 
emption system described in 9 312(c) (13) 
and (14), will not result in transfers of 
capital when carried out by AFNs. See 
9 B312-18 and 19. 

(1) Stock /or stock transactions and 
reorganizations.—As a general rule, a 
transfer of capital to or from a DI will 
not be involved under 9 505(a) (3) if (a> 
an AFN of a DI transfers an interest in 
a lower-tier AFN and receives in ex¬ 
change stock of a foreign corporation 
that becomes an AFN of the DI as a result 
of the transaction or if <b) there is a 
recapitalization, reorganization, merger 
or consolidation involving one or more 
AFNs. Although a foreign enterprise may 
cease to be an AFN of a DI as a result of 
the transaction, the transaction does not 
affect the amount of direct investment 
made by the DI during the base period 
years in the scheduled area of such for¬ 
eign enterprise. 

Example 14. B. a wholly-owned Schedule 
B subsidiary of DI. transfer* to an unamilatcd 
foreign national ail of the stock of a wholly- 
owned Brazilian subsidiary In exchange for 
an of tho stock of a French corporation. The 
transaction docs not result In any transfer 
of capital to or from DI. However, as a result 
of the transaction DI becomes a DI In the 
French corporation and ceases to be a DI 
in the Brazilian corporation (The result 
would be the same If the other party to tho 
transaction were also an AFN of DI.) 

Example 17. A wholly-owned Oerman sub¬ 
sidiary of DI Is re incorporated In the United 
Kingdom (or. alternatively, merged into a 


wholly-owned United Kingdom subsidiary of 
the DI). Neither transaction results in any 
transfer of capital to or from the DI. How¬ 
ever. the business of the newly created United 
Kingdom subsidiary (or the United Kingdom 
subsidiary after the merger) that is con¬ 
ducted In Oermany will be a branch of the 
United Kingdom subsidiary and may. there¬ 
fore be a separate unincorporated Schedule C 
AFN of DI by operation of I 304. 

(il) Transfers of certain intangibles.— 
A transfer of property from one AFN to 
another AFN of the same DI before or 
after January 1. 1968. in exchange for a 
debt or equity interest in the transferee 
AFN does not involve a transfer of capi¬ 
tal to or from the DI (regardless of the 
form of the transfer or the consideration 
exchanged therefor) if the property 
transferred consists of patents, copy¬ 
rights. trademarks, trade names, trade 
secrets, technology, proprietary proc¬ 
esses, proprietary information, or similar 
intangibles or any rights or interests 
therein or applications or contracts re¬ 
lating thereto (see 9 312(c) (11)). No 
deduction for amortization or any like 
charge with respect to such an intan¬ 
gible transferred alter Janaury 1, 1968, 
shall be made against earnings in calcu¬ 
lating the earnings of the transferee 
AFN. 

(iii) Vessel charters.—Any charter of 
a vessel for a period of time made or 
deemed made by an incorporated AFN 
to another incorporated AFN of the DI 
is excluded from treatment as a transfer 
of capital under 9 505(a)(3). This ex¬ 
clusion applies to voyage and bareboat 
charters as well as to time charters. 

Example IS. During I960 a wholly-owned 
Panamanian subsidiary (A) of DI, charters 
one of its ships to C. a wholly-owned Oer¬ 
man subsidiary of the DI, for a period of 6 
months. There la no transfer of capital to or 
from DI under I 506(a) (3). 

(iv) Short-term trade credits between 
AFNs.—I Section 505(b) provides, in ef¬ 
fect. that the extension or satisfaction of 
a short-term trade credit between non- 
Canadian AFNs (see 9 1103(c)) of a DI 
will not result in a transfer of capital to 
or from the DI, or in any net change in 
the net assets of an unincorporated AFN 
extending or receiving such credit for 
purposes of 9 313(b). Section 505(b) ap¬ 
plies to trade credits that are extended 
in the ordinary course of business pur¬ 
suant to arm's-length terms and arc in 
fact paid within 12 months after they 
are extended. 

Example 19. On September 1.1969. a wholly- 
owned French subsidiary (C) of DI. sells 
equipment to A. a Brazilian subsidiary of DI 
In the ordinary course of business pursuant 
to arm’s-length terms. The $1 mllllou pur¬ 
chase price Is payable In full by March 1, 
1970. There Is no transfer of capital to or 
from DI. (The result would be the same tf 
the tale of services, rather than the sale of 
goods, were Involved.) If, however, no part 
of the purchase price Is paid by September 1, 
1970, there would be a $1 million transfer of 
capital from O to DI and from DI to A. 
deemed to have occurred on September I, 
1970, or on such sooner date as It became ap¬ 
parent that A would not be able to make 
payment prior to September 1, 1970. (The 
result would be the same If the sals of serv¬ 
ices. rather than the sale of goods, were 
Involved.) 


§ U505—S Transaction* between AFNs 
and tiicir branches in different srhrd. 
uled area*. 

The net transfer of capital by a DI to 
unincorporated AFNs In any scheduled 
area during any period will generally 
equal the DI's share in the aggregate net 
increase or decrease, during the year, in 
such AFNs* aggregate net assets (see 
9 313(b)). This calculation is based on 
changes in the net assets of all unlnco:•- 
porated AFNs located In such scheduled 
area. Including those in which DI ha* 
an indirect interest, e.g., a branch of an 
AFN that la headquartered in another 
scheduled area. However. 9 505(a) <4 > 
provides that a DI U chargeable with a 
net transfer of capital only to unincor¬ 
porated AFNs the Immediate parent of 
which is either the DI or another AFN 
that is an “affiliate” of the DI as defined 
in 9 903(a). 

While a DTs shore of the change in net 
assets of a 9 903(a) affiliate incorporated 
AFN's branch Is automatically Included 
in the DI’s net transfer of capital to the 
scheduled area where the branch Is lo¬ 
cated. certain changes in branch assets 
also result in a corresponding transfer of 
capital from or to the parent AFN. Sec¬ 
tion 505(a) <5> and (6) provides that a 
corresponding transfer of capital from or 
to the parent occurs when the net in¬ 
crease or decrease in branch assets can¬ 
not be attributed to earnings or losses 
of the branch. 

The same principles apply to transac¬ 
tions involving an incorporated AFN 
that lias a less than 100 percent profits 
interest in a Joint venture or a partner¬ 
ship. rather than a branch ( which Is pre¬ 
sumedly 100 percent-owned). Sec ! B313- 
4(11), especially Example 8, and 9 B505-9 
below. 

Example 20. DI has a wholly-owned AFN 
in Franca (Schedule C), that has a branch 
in Brazil (Schedule A). DI has no other 
AFNs. During 1969 the branch has earnings 
of $60,000 but IU net assets increase by 
$100,000 because of a transfer of $50,000 
from the AFN to the branch. This result*, 
under 1313(b). In a $100,000 positive net 
transfer of capital to Schedule A (DI's share 
of the net increase In branch assets) and. 
under S 506(a)(6). In a $60,000 negative net 
transfer of capital to Schedule C C-h* 
amount by which DI*s share in the net in¬ 
crease In branch assets ($100,000) exceeded 
DI’s share In the branch’s earning’ 
($60,000)). 

If DI owned only 60 percent of the Frenca 
AFN. the result would be a $00,000 positive 
net transfer of capital to Schedule A 
percent of $100,000) and a $30,000 negative 
net transfer of capital to Schedulo C |w 
percent of $50,000). If DI owned 60 percent 
or less of the French AFN. no net transfer ol 
capital would be Involved. 

The following are variations of the 
facta given above: 

(a) Positive earning*-decrease in 
If the branch had 1969 earnings of $50,000 
but Its net assets decreased by $ 150,000 be¬ 
cause of a remittance of $200,000 to the 
parent AFN. this would result, under I 313 
(b). in a $160,000 negative net transfer oi 
capital to Schedule A (DI’s share of tn* 
$150,000 net decrease In branch assets) and. 
under f 505(a) (6). In a $150,000 positive net 
transfer of capital to Schedule C (DI’s share 
of the $150,000 net decrease in branch asset* 


FEOERAL REGISTER, VOl. 38, NO. 179—MONDAY, SEPTEM5ER 17, 1973 
















not attributable to losses). Moreover, the 
full amount of branch earnings ($50,000) 
would be treated aa having been distributed 
to the Schedule C parent and would be de¬ 
ducted from dividends paid by the parent 
to DI (see | B306 6(111) >. If DI owned only 
70 percent of the French AFN. the result 
vould be a $105,000 negative net transfer of 
capital to Schedule A (70 percent of $160,000) 
and a $105,000 positive net transfer of capi¬ 
tal to Schedule C (70 percent of $150,000). 
Moreover. $36,000 of the earnings of the 
branch (DI’s 70 percent share of the $60,000 
branch earnings) would be treated aa having 
been distributed to the Schedule C parent 
and should be deducted from dividends paid 
by the parent to DI. If DI owned 50 percent 
or lew of the French AFN. no not transfer of 
capital would be Involved; however, an ap¬ 
propriate percentage of the earnings of the 
branch would still be treated as having been 
distributed to the Schedule C parent and 
would be deducted from dividends paid by 
the parent to DI. 

(b) Zero earning*-decrease in assets. If the 
branch had 1900 earnings of aero and net 
assets decreased by $100,000 because of a 
remittance of $100,000 to the parent AFN. 
tills would result, under 1313(b), In a 
M 00,000 negative net transfer of capital to 
schedule A (DI’s share of the $100,000 net 
decrease In branch assets) and. under 
I 505(a) (5). In a $100,000 positive net trans¬ 
fer of oapltal to Schedule C (DI’s share of 
the $100,000 net decrease in branch assets not 
attributable to losses). 

(c) Loss-no change in asset*. If the 
branch incurred a loss of $100,000 during 
1969, but there was no change In net assets 
because of a transfer of $100,000 from the 
parcut AFN, this would result, under 
I 505(a) (6), in a $100,000 negative net trana- 
fir of capital to Schedule C (Dre share of 
the $100,000 loss). 

«1> Los*-increase in assets, If the branch 
incurred a loss of $100,000 during 1069 but 
had a $50,000 Increase in net assets because 
of a transfer of $150,000 from the parent 
AFN, this would result, under 1313(b), In 
a $50,000 positive net transfer of capital to 
Schedule A (Dl'a share of the $60,000 net 
lucrcase In branch assets) and. under 
I 505(a) (6). In a $150,000 negative net trans¬ 
fer of capital to Schedule C (Dl’a share of 
the $50,000 net Increase In net assets plus 
DI’s share of the $100,000 loss) . 

(ei Decrease (a assets smaller than loss. 
If the branch Incurred a loos of $100,000 
during 1900 while net assets decreased by 
wily #25.000 because of a transfer of $754)00 
from the parent AFN. this would result, un¬ 
der 1 313(b), In a $25,000 negative net trans¬ 
fer of capital to Schedule A (DIs share of 
$25,000 net decrease In branch assets) 
*nd, under f 505(a) (6), In a $75,000 negative 
R<n transfer of capital to Schedule C (the 
amount by which DIs share of the loss 
($100,000)* exceeds Dre share of the net de¬ 
crease In branch assets ($25,000) ). 

If ) Decrease In assets greater than loss. It 
Jjw branch Incurred a loss of $100,000 during 
j94w while net assets decreased by $260,000 
because of a remittance of $150,000 to the 
would result, under 
1 313(b), In a 1250.000 negative net transfer 
Schedule A (Dl’a share of the 
•250,000 net decrease In branch assets) and. 
under | 505(a) (5). in a $150,000 positive net 
transfer of capital to Schedule C (DI’s share 
°* ^ #2504)00 net decrease In branch assets 
Do: attributable to the $100,000 loss). 

§ 11505-9 MUrrlLanrou* Iran taction*. 

An unincorporated AFN may have two 
or more immediate parents that are 
ATO# of the DI. The DI’s interest In the 
unincorporated AFN held through any 
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immediate parent that Is not a 5 903(a) 
affiliate of the DI should be excluded In 
calculating DI’s net transfer of capital 
under I 313(b). 

Example 21 . DI has a wholly-owned sub¬ 
sidiary (A) in Schedule A and a 50 percent 
owned subsidiary (C) in Schedule C. A and C 
each have a 60 percent profits interest in 
a joint venture (B) in Schedule B. During 
1970 B earns $1 million, and its net assets 
increase by $1 million. DI‘s net transfer of 
capital under | 313(b) with respect to B is 
$500,000. DI’s share of the Increase in the 
assets of B attributable to C Is excluded be¬ 
cause C Is not a \ 903(a) affiliate of DI. If C 
were ©0 percent owned by the DI. Dra share 
of B’a increase In assnta for 1970 would be 
$600,000; A** share (50% X 14)00.000) X 
100%, plus C’s share (60% x 1.000.000) X 
00 %. 

During 1971, C (60% owned) makes a $1 
million loan to B. For purposes of f 313(b) B 
has a net Increase in its assets of $1 million. 
C*a share of such increase is $1 million, and 
A*» abate is sero. See Example 8 In I B313-4. 
Dra share of the increase in B’a assets is 
$600,000 (60% of C*s share). For 1971 DI 
should report a net transfer of capital under 
1313(b) to Schedule B of $6004)00 and a 
negative net transfer of capital to Schedule 
C under f 313(a) of $600,000 

Example 22. DI lias a wholly-owned Incor¬ 
porated AFN (C> In Schedule C and a wholly- 
owned Incorporated AFN (a) In Schedule A. 
A and C. respectively, have a 40 percent and 
a 60 percent profits Interest In a Joint ven¬ 
ture (B) In Schedule B. During 1970 DI lends 
$1004)00 to B. Under K 506(a) (1) and (2). DI 
la deemed to have made a $40,000 transfer of 
capital to A (40 percent of $100,000) and a 
$60,000 transfer of capital to C (60 percent 
of $1004)00). B has a net Increase in asseta 
of $1004)00, which la not attributable to 
earnings; therefore, under S 505(a)(6). A is 
deemed to have made a transfer of capital 
to DI of $40,000. and C Is deemed to have 
made a transfer of capital to DI of $60,000. 
Consequently. DI’s net transfer of capital 
to each scheduled area for 1970 U as follows: 
Schedule A. aero; Schedule B. $100,000; 
Schedule C, rero. 

Example 23. Same facts aa In Example 22, 
except that A Is 75 percent owned by DI and 
C la 50 percent owned. In this case, the loan 
from DI to B would constitute a transfer of 
capital under 1 505(a) (1) and (2) to A of 
$40,000 and to C of $60,000 as in Example 22. 
However, since C is not an affiliate of DI DI’s 
share of B’s increase in assets is only $30,000 
(At 40 percent share X 75 percent). Under 
1 505(a)(6), A Is deemed to hare made a 
transfer of capital to DI of $30,000. C. not 
being an affiliate, Is not deemed to have made 
a transfer of capital to DI under | 505(a) (6). 
Therefore, DI’s net transfer of capital to 
each scheduled area Is as follows: Schedule 
A. $104)00; Schedule B, $30,000; Schedule C. 
$60,000. 

If A and C were each 60 percent owned 
by DI, DI’s loan to B would still be deemed 
made to A and C under I 605(a) (1) and (2) 
In accordance with the percentage interests 
of A and C In B. But since neither A or C la 
an affiliate of DI, DI would have no share 
in B’a Increase in asset* (see 1 505(a)(4)) 
and no transfers would be deemed made un¬ 
der 1 506(a)(6). Consequently. Dl’a net 
transfer of capital to each scheduled area 
would be aa follows: Schedule A. $40,000; 
Schedule B. *ero; Schedule C. $60,000. 

B506—incremental Earnings Allowable 
§ B506-1 Introduction. 

In addition to the | 503 or I 504 allow¬ 
able which la elected under I 502, an 
Incremental earnings allowable Is pro¬ 
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vided by { 506. The Incremental earnings 
allowable is a separate allowable that 
authorizes the making of positive direct 
investment In excess of that permitted by 
§ 503 or 5 504, whichever is elected by 
the DI. The 9 506 Incremental earnings 
allowable has been available to DIs for 
use since 1970. 

§ B506-2 Summary. 

Prior to 1973. the Incremental earn¬ 
ings allowable. If any. available to a DI 
was the amount by which 40 percent of 
Incremental earnings (defined In 9 506 

(a) (3)) for the current year exceeds the 
greatest amount of positive direct invest¬ 
ment authorized in all scheduled areas 
pursuant to 9 503, 9 504(a), or 9 504(b). 
For purposes of this calculation, it was 
immaterial whether the DI elected to be 
governed by 9 503. 9 504, or 9 507 (when 
In effect) for the year. 

Commencing in 1973. the Incremental 
earnings allowable Is the amount by 
which 40 percent of incremental earn¬ 
ings exceeds the greatest of $2,000,000. 
the amount of positive direct investment 
authorized under 9 504(a), or the amount 
of positive direct Investment authorized 
under 9 504(b). irrespective of whether 
the DI elects the 9 503. 9 504(a) or 9 504 

(b) , allowable for 1973. The figure $2 
million has been substituted, in 9 506 
(a) (4), for the reference to the 9 503 al¬ 
lowable because of the increase of the 
9 503 allowable from $2 million to $6 
million for 1973. This increase of $4 mil¬ 
lion would hove substantially reduced 
the Incremental allowable for many DIs. 
To avoid that result, the figure $2 million 
has been substituted for the reference to 
9 503 in 9 506(a)(4). 

The additional positive direct invest¬ 
ment authorized by 9 506 may be made 
in any or all scheduled areas. 

Unused 9 506 allowables may be car¬ 
ried forward to subsequent years. 

§ B506-3 Calculation of Incremental 
earning* allowable. 

The following steps are required to 
calculate the incremental earnings 
allowable: 

Compute currant aggregate annual earn¬ 
ings (annual earnings, as defined in I 504(b) 
(4)) of all incorporated and unincorporated 
AFNs for all scheduled area* combined, ex¬ 
cluding Canada; 

Compute base period aggregate annual 
earnings; Le., 50 percent of the sum of ag¬ 
gregate annual earnings for the years 1966 
and 1967 (but not less than zero ); and 

Determine the current year's Incremental 
earnings. If any. by subtracting base period 
aggregate annual earnings from aggregate 
annual earnings for the year involved. 

For 1973 and subsequent years, the In¬ 
cremental earnings allowable Is the 
amount by which 40 percent of the DI*s 
incremental earnings exceeds the great¬ 
est amount of $2 million or the positive 
direct investment authorized to be made 
by the DI in all scheduled areas for the 
current year under 9 504(a) or 9 504(b) 
(excluding any carryforward of allow¬ 
ables from prior years, and without re¬ 
gard to any reduction under 9 1003. spe¬ 
cific authorization or compliance action, 
or to the 9 502 election actually made). 
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RULES AND REGULATIONS 


The following examples Illustrate cal¬ 
culation of the 8 506 allowable: 

Example I. DI hu an AFN (A) In Pakistan. 
In 1066 A had losses of $100,000 and in 1067 
earnings of $500,000. DI’s base period aggre¬ 
gate annual earnings under 1506(a)(2) is 
*200.000 (6500.000 — 6100,000. divided by 2). 

Assume that DI‘s historical and earnings 
allowable* under I 604 (a) and (b) are each 
less than 62 million. In 1972 A has earnings 
of $6,800,000. 

DI r a incremental earnings allowable under 
| 606 in 1973 Is $640,000 calculated as follows 
(000 omitted): 

1968 aggregate annual earnings - $6,800 

Deduct: Base period aggregate an¬ 
nual earnings -- (200) 


Incremental earnings.— 6. 600 


40 percent of incremental earnings. 2.640 
Deduct: Largest of $2 million or 
f 504(a) or (b) available allowa¬ 
bles..(2.000) 


Incremental earnings allow¬ 
able . 640 

Example 2. DI has six AFNa. Two Incor¬ 
porated in Schedule A, two Incorporated in 
Schedule B and two branches In Schedule C. 
In 1966 the AKNs had aggregate annual 
losses of $200,000 and In 1967 aggregate an¬ 
nual earnings of $100,000. DI‘s base period 
aggregate annual earnings are, therefore, 
zero. 

Assume that DI’s historical allowables 
in Schedules A and B are. respectively. $300- 
000 and $400,000 The Schedule C historical 
allowable Is zero Accordingly, Dfs f 604(a) 
allowables for all scheduled areas are 
$700,000, 

In 1972 the AFNs had annual earnings of 
$3 million in Schedule A. $2,400,000 In Sched¬ 
ule B. and $2 million in Schedule C. There¬ 
fore. DI’s 40 porcent earnings allowable for 
1973 is $1,200,000 in Schedule A. $960,000 in 
Schedule B. and $800,000 in Schedule C; a 
total of $2,960,000 worldwide. In 1973. the 
AFNs have aggregate annual earnings of $8 
million. 

DI's Incremental earnings allowable for 
1973 Is $240,000. computed as follows (000 


omitted) : 

1973 aggregate annual earnings - $8,000 

Deduct: base period aggregate an¬ 
nual earning* _....- 0 


Incremental earnings -- 8,000 

40 percent of Incremental earnings. 3.200 
Deduct: largest of $2 million or 
f 504 (a) or (b) available allowa¬ 
bles <Le.. I 604(b)) .-. (2.980) 


Incremental earnings allowa¬ 
ble ... 240 

06-4 Application of the § S0( 
allowable. 


Unlike the allowable* provided In 
8 504(a) and I 504(b). which are schcd- 
ular, the Incremental earnings allowable 
applies on a worldwide basis. In other 
words, the additional direct investment 
authorized by 8 506 can be made entirely 
In one scheduled area, or can be divided 
among two or more scheduled areas. Any 
unused 8 506 allowable may be carried 
forward to subsequent years for use in 
any one or more scheduled areas, without 
regard to the election made under 8 502. 

Section 506(b) applies to OIs that 
elect 8 503. Positive direct investment is 
authorized in excess of SO million to the 
extent of the incremental earnings al¬ 


lowable. Since 8 506 may be used on a 
worldwide basis, DIs that elect 8 503 may 
treat the incremental earnings allowable 
as an addition to the $6 million minimum 
allowable. 

Section 506(c) applies to DIs electing 
the schedular allowables of 8 504(a) and 
8 504(b). In such cases, the incremental 
earnings allowable may be used to au¬ 
thorize additional positive direct invest¬ 
ment in a given scheduled area or dis¬ 
tributed among two or all of the sched¬ 
uled areas. In calculating positive direct 
Investment made under 8 506 In Schedule 
C, a DI electing 8 504 must disregard 
total losses of all incorporated Schedule 
C AFNs in accordance with 8 504(e). 

Example 3. In 1973 DI electa to be governed 
by I 504(a). and has historical allowables of 
$6 million, $6 million, and $4 million in 
Schedule* A. B. and C. respecttcely. DI also, 
has an Incremental earnings allowable of 
$1 million. 

DI make* poaltlve direct investment of 
$7,600,000 in Schedule A. $4 million in Sched¬ 
ule B and $4,600,000 In Schedule C. all of 
which Is authorized. In Schedule A, $5 million 
Is authorized by 1604(a), $2 million of the 
Schedule B historical allowable Is carried 
"downstream” pursuant to 1 604(d), and 
$500,000 of the I 506 allowable Is used. In 
Schedule C. $4 million is authorized by | 604 
and the remaining $500,000 Is authorized 
by |606 

Example 4. During 1973 DI electa I 504 with 
an allowable In Schedule C of zero. DI also 
has a f 606 incremental earnings allowable 
of $200,000. During 1973 DI 4 a Schedule C 
AFNs have total losses of $100,000. If DI 
desires to use the Incremental earnings 
allowable in Schedule C. DI may make a 
positive net transfer of capital not In excess 
of $200,000*. l.e.. the losses will not be an 
offset for purposes of computing positive di¬ 
rect Investment made In Schedule C under 
1606 (See 1 606(C).) 

§ B306-5 Carryforward of the § 506 
allowable. 

Unused 8 506 allowables may be car¬ 
ried forward to subsequent years for use 
in any scheduled area, even though DI 
may have elected 8 503 (or 8 507 in a 
year prior to 1973». which does not au¬ 
thorize carryforwards and eliminates 
88 504 and 1302 carryforwards. 

Example 5. DI elect* to be governed by 
I 503 in 1972 and has an incremental earn¬ 
ings allowable of $200,000. During 1972. DI 
makes positive direct Investment worldwide 
of $2,100,000. DI has a | 506 carryforward of 
$ 100 , 000 . 

Example 6. In 1972 DI lioa historical allow¬ 
able* of $7 million In Schedule A and $7 
million in Schedule C. DI also has a carry¬ 
forward allowable of $1 million In Schedule 
A pursuant to 1 604(d)(1) and an Incre¬ 
mental earning* allowable under I 506 of $1 
million. During 1972. DI makes positive direct 
Investment of $8 million in Schedule A and 
$7 million In Schedule C. 

DI will be permitted to use the $1 million 
Incremental earnings allowable In any sched¬ 
uled area In subsequent years. 

§ IIS06-6 MitcrlUnrcm*. 

Repayment charges incurred under 
8 1003 in connection with repayment of 
certain borrowings will (starting in 1970) 
reduce the f 506 incremental earnings 
allowable to the extent that such re¬ 
payments exceed the DI’s 8 503. or 8 504 
allowables. (See 8 1003(c) (2).> 


8507—Alternative Minimum and Schedule 

A Supplemental Allowable [Revoked] 

B801—Applications for Specific Author, 

rations or Exemptions or for Interpretive 

Opinions 

§ B801—1 Introduction. 

Section 201 prohibits DIs from making 
positive direct Investment in AFNs in 
excess of amounts generally authorized 
by the regulations, or as may be spe¬ 
cifically authorized by OFDL Section 801 
provides that DIs may file applications 
for specific authorizations to effect posi¬ 
tive direct investment otherwise pro¬ 
hibited and specific exemptions from 
complying with particular requirement 
of the regulations. In addition, DIs may 
file requests for interpretive opinion* 
concerning particular factual situations, 
including those Involving the possibility 
that a DI may have to apply for a spe¬ 
cific authorization or exemption. 

§ BMP 1-2 Procedure*. 

Applications for specific authorization* 
or exemptions and requests for interpre¬ 
tative opinions must be submitted in 
WTiting and must comply with Instruc¬ 
tions. contained in the Revised Instruc¬ 
tions for Submitting Applications for 
Specific Authorizations. Specific Exemp¬ 
tions. or Interpretations, issued by OFDI 
on May 24. 1973. as they may be 
amended and supplemented from time 
to time. 

If a DI is uncertain whether it may or 
may not require a specific authorization 
or exemption concerning a particular 
transaction, a combined request for an 
interpretative opinion or. in the alterna • 
Uve, a specific authorization or exemp¬ 
tion may be submitted. 

§ 11801-3 Particular atufiorUabom or 
exemption*. 

Note that Part IV of the Instructions 
sets forth particular requirements con¬ 
cerning applications for specific author¬ 
izations or exemptions regarding (a) the 
borrowing hardship test (paragraph A). 
(b> reinvested earnings of AFNs (para¬ 
graph C>* (c> foreign equity financing of 
direct Investment (paragraph D>, (d> tri¬ 
angular or parallel financing arronuo- 
merits (paragraph E>. <e> an increase in 
the amount of liquid foreign balance* 
that a DI can hold (paragraph F>. <f> 
upstreaming to Schedule C of 8 504 < b i 
earnings allowable (paragraph OK •R > 
capitalized exploration expenditures 
(paragraph H), (h) change in elections 
(paragraph I). and (i) expropriation f 
AFN property (paragraph J>. In view of 
the export credit exemption system pro¬ 
vided in the regulations for 1973 (8 312 
<c) (13) and (14)). export credit specific 
authorization relief In the form avails bio 
prior to 1973 is no longer necessary (par¬ 
agraph B) . 

8900— Subpart I (§§ 901-907) 

§ B900-I Inlro<luciion. 

Subpart I of the regulations 901- 
907) deals with direct investment by 
persons within the United States who 
are related, affiliated or associated with 
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other persons within the United States. 
These relationships are described as af¬ 
filiated groups (5 903). family groups 
(§ 904>, associated groups (5 905), and 
ownership of direct investors (5 906). 
Section 907 provides rules for reporting 
direct investment transactions involving 
such groups. Sections 901 and 902 de¬ 
fine the terms ''direct interests" and "in¬ 
direct interests." which are significant 
in determining: 

Existence of a DI-AFN relationship under 
H 304 snd 306; 

A Dili share In reinvested earnings of an 
incorporated AFN under I 306(b); 

Whether an AFN U an “affiliate" of a DI. 
so that transfers made by or to the AFN 
should be attributed to the DI under I 605; 

Existence of an afllllated or associated 
group under f f 903 and 906; and 

Availability and consequences of an elec¬ 
tion under I 906(b) < 1). 

Members of an affiliated group or a 
family group are treated as a single en¬ 
tity for reporting and compliance pur¬ 
poses under the regulations. An affiliated 
group consists of a U.8. person and all of 
such person's UJ3. affiliates (see 5 903). 
A family group consists of all family 
members residing in the same household 
<see | 904). An affiliated or family group 
files a consolidated Form FDI-101 (Base 
Period Report), FDI-102 (Cumulative 
Quarterly Report), and FDI-102F (An¬ 
nual Report); members of the group 
do not file reports Individually (see 
5 907(d)). 

Two or more US. persons acting In 
concert to own or acquire an aggregate 
10 percent or greater interest in a for¬ 
eign national constitute an associated 
group. Each member of an associated 
group is treated as a separate DI in the 
AFN acquired (the “group AFN"). and Is 
required to report individually unless 
certain requirements pertaining to con¬ 
solidated reporting are met (see 55 905 
(b)(3) and 907(c)(2)). 

Direct investment transactions of a DI 
normally will not be attributed to any 
other person merely because such other 
person owns an Interest in the DI. How¬ 
ever, an option under 5 906(b)(1) is 
available to direct owners of a DI. 
whereby each such owner may elect to 
be put in the position of the DI as to 
direct investment, allowables and for¬ 
eign balances. In accordance with such 
owner's proportionate interest in the DI. 

§ 11901—1 Definition of direct interest. 

A direct interest in a corporation, part¬ 
nership. Joint venture, trust or other en¬ 
tity is defined in 5 901 as an interest that 
is not owned through on intervening 
person or chain of persons. 

(|> Direct interest in a corporation .— 
The amount of a direct Interest In a cor¬ 
poration is determined by the percentage 
held of total combined voting power 
‘represented by all outstanding voting 
securities of the corporation). Voting 
power means the power to vote presently 
in an election of directors of the corpo¬ 
ration or, if the corporation does not 
have directors, in the election or appoint¬ 
ment of persons performing management 
control functions. Treasury shares and 
shares reserved for Issuance upon the 
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exercise of options, warrants, conversion 
or other similar rights, and shares owned 
by a wholly owned subsidiary, are not 
deemed outstanding for purposes of de¬ 
termining the magnitude of a direct 
interest. 

Example t. Ax of January 1, 1969. a cor¬ 
poration (X) has 100.000 outstanding shares 
of capital stock. 60.000 of which are class 
“A 1 * common. 20,000 are claas "B" common, 
and 20,000 are preferred. In the election of 
directors, each class A carries three votes and 
each class B share carries one vote. Holders 
of preferred stock are entitled to vote on ma¬ 
jor matters such as mergers, consolidations, 
etc., or amendments to the certificate of In¬ 
corporation affecting the preferred stock; 
they are not entitled to vote In the election 
of directors unless four quarterly dividend 
payments are in arrears. Y. an individual, 
owns 8.000 shares of claas A common stock. 
6.000 shares of class B common stock and 500 
shares of preferred stock. No dividends on the 
preferred stock are In arrears as of January 
1, 1969. Y's direct Interest In X as of January 
1. 1969, Is 15 percent, since Y owns 15 percent 
of the total combined voting power of X 
(30.000 of a total 200,000 votes). 

Beneficial ownership of voting stock 
Is ordinarily the test of interest in a cor¬ 
poration for determining whether one Is 
a DI. but ownership of such stock is not 
necessarily determinative of a DI's share 
in earnings of an incorporated AFN for 
purposes of $ 3(16 because a corporation 
may have two classes of stock outstand¬ 
ing that share equally in earnings but 
do not have equal voting lights. Exam¬ 
ples In this Bulletin involving incorpo¬ 
rated AFNs arc based on the assumption 
that the DI's voting interest and interest 
in earnings of the AFN are coextensive. 

(ii) Direct interest in unincorporated 
business activities .—The amount of a di¬ 
rect interest in an unincorporated enter¬ 
prise, such ns a partnership or joint ven¬ 
ture, is usually determined by the per¬ 
centage share of profits to which one is 
entitled. If one is entitled to a fixed 
amount rather than a percentage of 
profits, or the amount is for any reason 
variable, the direct interest normally 
should be calculated by reference to the 
portion of profits actually distributed or 
distributable at the close of the most re¬ 
cently ended annual accounting period 
of the organization, assuming there was 
no change in the interest since that time. 
If neither of the foregoing rules appro¬ 
priately reflects the direct interest in an 
unincorporated entity, the amount of di¬ 
rect interest should be calculated by 
whatever method will produce a reason¬ 
able result. 

Example 2 On January 1. 1969. P. a part¬ 
nership, baa three partners (A. B. and C). 
Under the partnership agreement. A is en¬ 
titled to the first $100,000 of distributed 
profits, and If there are additional profits, 
he la entitled to receive 6 percent of all such 
additional profita. B U entitled to 50 percent 
of profits after the first $100,000 up to $500.- 
000 of total profita and to 35 percent of all 
profits over $500,000. C la entitled to 45 per¬ 
cent of profits after the first $100,000 up to 
$500,000 and 60 percent of all profits over 
$500,000. Between January 1 and December 
31. 1960, P distributed $1 million to the part¬ 
ners. A received $146,000. B received $375,000. 
and G received $480,000. As of January 1, 
1970, A*s Interest In the partnership Is 144 
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percent, B's Interest Is 375 percent, and C*s 
interest Is 48 percent. 

The result would be the same If no distri¬ 
bution were made but the profits were re¬ 
tained and added to the capital accounts of 
the partners In the same proportion. 

Example 3. P and Q. two UB. corporations, 
enter into a Joint venture agreement for the 
purpose of constructing and owning an apart¬ 
ment house in Rome. The land on which the 
building la to be constructed Is owned by R. 
an Italian national, who leases It to P and Q 
for a rental equal to 20 percent of the annual 
net rental received by P and Q from the ten¬ 
ants of the building. P and Q are to share 
equally the remaining 80 percent of net rent¬ 
als received. The apartment house Is an AFN 
of P and Q. and each has a 50 percent direct 
interest In the AFN. 

If R were a person within the United 
States, the result would be the same. In addi¬ 
tion, the real estate would be ail AFN of R 
In which R has a 100 percent direct interest. 
If. however, R were not only a person within 
the United 8tates but a party to the Joint 
venture agreement. P. Q. and R would be 
members of an associated group (see ♦ 005). 
The land, and building would be an AFN of 
P. of Q. and of R, in which P and Q each have 
a 40 percent interest and In which R has a 
20 percent Interest. 

If Z, an Italian corporation, become* a 
member of the construction joint venture 
and will share equally with P and Q net rent¬ 
als of the apartment house after R has re¬ 
ceived his share, the apartment house would 
be an APN of P and Q. and P and Q each 
would have a 33^ percent direct Interest in 
that AFN. 

§ 9(12-1 Definition of indirect interest. 

An indirect Interest In a corporation, 
partnership, joint venture, trust or other 
entity is an interest owned through an 
intervening person or chain of persons. 
The amount of an indirect interest is 
calculated by multiplying together the 
direct Interests of each person In the 
chain. 

Example 4 . DI owns 50 percent of outstand¬ 
ing voting stock of P, a U.8 corporation 
P owns 70 percent of outstanding voting stock 
of C. a French corporation, while C owns 50 
percent of outstanding voting stock of B. a 
United Kingdom corporation. DI has a 50 
percent direct Interest in P. a 35 percent 
Indirect Interest In C (50 percent X 70 per¬ 
cent), and a 17.5 percent indirect interest in 
B (36 percent of C’s 50 percent Interest). 

Example 5. DI hAs a 174 percent interest 
In B. a United Kingdom corporation. B has 
a manufacturing branch In Brazil (A) and is 
entitled to 80 percent of the profits of C. a 
partnership organized under the laws of 
Germany. DI has a 174 percent indirect In¬ 
terest in A (17.5 percent x 100 percent) and 
a 14 percent Indirect interest In C (174 per¬ 
cent x 80 percent). 

§ B903—1 Definition of affiliate. 

As defined in 5 903(a), an '‘affiliate" of 
a person within the United States is any 
other person in which the aggregate of 
direct interests (defined in 5 901) owned 
by the former person and its affiliates ex¬ 
ceeds 50 percent. An “affiliate" may be a 
U.S. person or a foreign national. 

Example 6. X is a U5. corporation. X has 
a 51 percent direct Interest in corporation Y. 
Y Is an affiliate of X. X has a 30 percent direct 
Interest in corporation Z. and Y has a 25 
percent direct Interest In Z. Z Is an affiliate 
of X. since X and Y (affiliate of X) together 
have more than 50 percent direct Interest In 
Z. The location of Y and Z la immaterial. 
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Y has a 60 percent direct Interest In corpora¬ 
tion A. A Is not an ami late of X. 

Example 7. An Individual resident and citi¬ 
zen of the United States (P) directly owns 51 
percent of outstanding voting stock of cor¬ 
poration A, 10 percent of voting stock of 
corporation C, and ail voting stock of cor¬ 
poration Y. Corporation A directly owns 30 
percent of outstanding voting stock of cor¬ 
poration B. and corporation B directly owns 
45 percent of outstanding voting stock of 
corporation C. Corporation Y directly owns 
00 percent of outstanding voting stock of 
corporation Z. and corporation Z directly 
owns 40 percent of outstanding voting stock 
of corporation B. Alt corporations are affili¬ 
ates of P. 

(1) Consequences of being an affili¬ 
ate .—A U.S. person and all U.S. affiliates 
constitute an “affiliated group*’ (Bee $ 903 

(b) >. When a U B. person has an AFN 
that is an “affiliate” under 5 903(a). 
transactions between the affiliate AFN 
and any oilier AFN of the U.S. person are 
subject to 5 505. 

<il> Definition of affiliated group.—As 
defined in I 903(b). an ‘affiliated group” 
Is a person within the United 8tates and 
all such person’s “affiliates” who are 
persons within the United States. (The 
acquisition of an affiliate that is a person 
within the United States is a combina¬ 
tion within the meaning of S 312(c)(1) 
<U). See B312-18(i>.) 

Example 8. P Is an Individual resident and 
citizen of the United States. P has a 60 per¬ 
cent direct interest In X. a US- corporation. 
X has a 00 percent Interest In C. a French 
corporation X and C are affiliates of P. P and 
X are an affiliated group. C U not a member 
of tho affiliated group, because C la not a 
person within the United States. 

(ill) Treatment of members of an affil¬ 
iated group as a single person.— Except 
for purposes of an election under 5 906 
(b> (1). all members of an affiliated group 
are treated as a single person (see 5 903 

(c) ). Consequently, the foreign balances, 
direct investment transactions and al¬ 
lowables of each member arc attributed 
to the group. The group files a single 
report for each period for which a report 
is required, aggregating reportable items 
of all members of the group < see 5 907 
<d> ). In addition, tlie group, as a whole, 
makes one election of allowables under 
5 502. 

Example 9. Since 1963 X. a US. corpora¬ 
tion. has owned 51 percent of outstanding 
stock of another US. corporation. Y. X and 
Y are members of an affiliated group, under 
5 903(b). Since 1903 X has had a wholly- 
owned subsidiary (B) In Schedule B and Y 
has had a 10-percent-owned subsidiary (A) 
in Schedule ABU X*s sole AFN and A Is 
Y’a sole AFN. During 1965-66 X made positive 
direct investment of tl million tn Schedule 
B and lent 5300.000 to A. Y made positive 
direct investment In Schedule A of 01,300.- 
000. X and Y. as an affiliated group, filed a 
single Form FDI-101 showing the following 
I 604(a) historical allowables (000 omitted): 


Schedule A: 

Positive direct investment for 1966- 

66 ( 51-300 plus 5300). 51.000 

1504(a) allowable (51.600x50% 

X 110%) - 800 

Schedule B: 

Positive direct Investment for. 1965- 

6q.. 1.000 

1 504(a) allowable (01.000x50% 

X 65% )__- 3^5 


tn 1969, X and Y elect the historical allow¬ 
able of 1504 (a) and (e). X and Y make 
positive direct Investment In Schedules A 
and B In an amount aggregating the amounts 
authorized pursuant to the foregoing calcu¬ 
lations. Unused allowables will be available 
for carryforward or carryover under I 504 by 
tho affiliated group. 

Positive direct investment made during 
the year by X and Y will be reported on a 
single Form FDI-102 and Poem FDI-102F. 

Example 10. A. B. C. and D constitute an 
affiliated group. During 1965 and 1966. aver¬ 
age end-of-month liquid foreign balances 
subject to | 203 ic) held by each member of 
the group were as follower A—0100,000; B— 
550.000; C—525.000; and D—none. Tho Form 
FDI-101 filed by the group should show an 
average end-of-mouth liquid foreign balance 
of 5175.000 (the sum of the monthly 1965-66 
averages of each member of the group). 

An affiliated group may itself be a 
member of an “associated group”, as 
defined in l 905. if any member of the 
affiliated group acts in concert with 
another U.S. person (not a member of 
the same affiliated group) In acquiring 
or owning an interest in a foreign 
national. 

Example It. X U a member or an affiliated 
group. X enters Into an agreement with an 
unrelated US. corporation. Y. pursuant to 
which X and Y each acquire 5 percent of 
the outstanding voting stock of C, a Nether¬ 
lands corporation, from an unrelated foreign 
national. C thereby becomes an AFN both of 
the affiliated group and of Y. 

| 11901-1 Definition of family group. 

A “family group” is defined in S 904 
as an individual within the United States, 
his spouse (unless legally separated). and 
all relatives of such individual or his 
spouse residing with such individual. As 
with an affiliated group, all members of 
a family group arc deemed a single per¬ 
son within the United States and file one 
report under f 602 aggregating all foreign 
balances, direct investment transactions 
and other reportable items attributable 
to each member of the group. Members 
of a family group cannot elect to report 
separately (see ff B907-l(iv) >. 

Example 12. H, a US. citizen and resident. 
Uvea tn New York City with his wife (W) 
and two teenage daughter* (P and Q). H and 
W also have two sons (R and B). R la 20 
years of age. unmarried, attends undergrad¬ 
uate college in California, and Is supported 
by B and W; 8 la 28 years of age, married, 
with a child of bla own. la aelf supporting, 
and maintains his own home. W's grand¬ 
father (O) resides with H and W. H. R. and 
8 each own 5 percent of outstanding 
voting stock of a French corporation (C). 
W who I* wealthy in her own right, la a Joint 
owner with her grandfather. O. of a sub¬ 
stantial parcel of commercial real property 
(K) In tho United Kingdom. H. W. P. Q. R. 
and Q are members of a family group and X 
and K arc AFNs of the group. S la not a 
member of the family group. The family 
group should file a single report under I 602 
for each reporting period, aggregating the 
direct Investment transactions during the 
relevant period between each member of 
live group and X and K. 

A family group may itself be a member 
of an affiliated group as defined tn I 903. 
or of an associated group as defined in 
i 905. 

Example 12. Same recta as in Example 12. 
except that H owns 100 percent of outstand¬ 


ing voting stock of a US. corporation (U). 
and H and W each own 30 percent of out¬ 
standing voting stock of another U S, cor¬ 
poration (V). The famUy group (Le., H. W, 
P, Q. R. and O). together with U and V. 
constitute an affiliated group and are sub¬ 
ject to the rules governing reporting and 
other obligations of affiliated groups. 

Example 14. Same facts as In Example 12. 
In i960. H. a son (8). and T. an unre- 
latc<l US- person, enter Into an agreemetr 
pursuant to which each purchases 4 percent 
of outstanding voting stock of a Japanc * 
corporation (J) from an unrelated foreign 
national for 5100,000 in cash, or a total of 
5300.000. The family group together with 
8 and T. are an associated group undrr 
1905(a). J becomes an AFN of the fann:>* 
group as well as of S and of T. and each ha* 
made a 5100,000 transfer of capital to J 
(Schedule B). 

Example 15. A US. citizen and reside!.*. 
(X) owns all outstanding voting stock of a 
French corporation (O). In 1967. X estab¬ 
lishes an inter vivos trust under New York 
law and contributes all stock of C to U 
trust. The trust beneficiaries are X’s thre* 
minor children, all of whom reside with X 
X and a domestic bank are ootrustees of the 
trust and X expressly retains the right to 
revoke or amend the trust without oonsent 
of the trust beneficiaries No associated group 
is involved In this situation. However, X and 
his children are members of a family group, 
and the family group and the trust are 
members of an affiliated group. C Is an AFN 
of the affiliated group. 

§ B90.7—1 Definition of associated group. 

An “associated group” is defined In 
5 905«a) as two or more persons within 
the United States, including individual 
legal entitles, affiliated groups or family 
groups, if: <a‘ Such persons act in con¬ 
cert. purs aunt to an express or Implied 
agreement or understanding, to own or 
acquire interests in the same corporation 
or partnership organized under the laws 
of a foreign country or In the same busi¬ 
ness venture conducted within a foreign 
country; (b) the interests in the foreign 
enterprise owned or acquired are not 
owned or acquired through a corpora¬ 
tion. partnership (other than a joint 
venture) or trust within the United 
States, whether or not such corporation 
partnership, or trust Is organized or cre¬ 
ated for the purpose of owning or ac¬ 
quiring the interests; and (c) the ag¬ 
gregate interests In the foreign enter¬ 
prise owned or acquired would, if owned 
or acquired by one UJ3. person, cause 
such person to be a DI. 

A person owning a direct or indirect 
interest in a XJB. corporation or partner 
ship Is not a member of an associated 
group merely because the U.S. corpora¬ 
tion or partnership directly owns an in¬ 
terest In a foreign enterprise. 

Example 16. In 1960. three US. citizen* and 
resident* (A. B. and X) enter Into an agree- 
ment pursuant Vo which they form and capi¬ 
talize a Delaware corporation (D) and D pur¬ 
chases all outstanding voting stock of a 
F rench corporation (C) from an unrelated 
foreign national <N). for 1300.000 In cash 
A. B. and X each acquire 33ft percent of th* 
voting stock of D. A. B. and X are not mem¬ 
bers of an associated group although, as a 
result of the purchase. C will become an AFN 
of each of A. B, X and D. Unless an election 
under 1906(b)(1) U made with respect to 
D. the transfer of capital to C (Schedule O). 
resulting from purchase of C*s stock, as well 
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us all subsequent direct Investment trans¬ 
act loo* between D and C, will be charged to 
and reported by D alone (see I B907-l(lll)). 

Example 17. Same facts as in Exemple 10, 
except that A, B. and X do not organize D, 
but enter Into an agreement pursuant to 
which each of them directly acquires 8 per¬ 
cent of outstanding voting stock of C from N 
for $100,000 In cash, or a total of 8800,000. 
A. B, and X are members of an associated 
group and each will be charged with a 
1100,000 transfer of capital to C (Schedule 
C). Moreover, unless A. B, and X exercise the 
election provided In 1907(c)(2) to report 
as a group, A. B, and X will each file separate 
Forms FDI-102 and FDI-102F. 

Example 18. In 1969, three U S corpora¬ 
tions (A. B. and C) enter Into a Joint venture 
agreement for the purpose of developing and 
exploiting an oil concession in Iran. The 
agreement Is made In New York and provides 
that it Is to be governed by New York law. 
Under the pertinent concession agreement, 
the Iranian government Is entitled to 50 per¬ 
cent of all oil produced, while A. B, and C are 
to share the remaining 50 percent. A, B. and 
C are members of an associated group; the 
Joint venture In Iran Is an AFN of each. 

(1) Acting in concert pursuant to an 
agreement or understanding .—An associ¬ 
ated group exists only if two or more 
persons within the United States act In 
concert pursuant to an agreement or un¬ 
derstanding. The agreement may be oral 
or written, and an agreement may be 
implied from the surrounding facts and 
circumstances even when no express 
agreement is involved. The most common 
examples of an express agreement are a 
joint venture or stockholders’ agreements 
with respect to the stock and manage¬ 
ment of the foreign enterprise involved. 
The mere signature, adherence to or ac¬ 
ceptance of the articles of incorporation 
or bylaws of a foreign corporation will 
not, of themselves, be considered an ex¬ 
press or implied agreement or under- 
tandlng to act in concert within the 
meaning of 5 905<a>. The result may be 
different, however, if the articles or by¬ 
laws contain provisions ordinarily con¬ 
tained in a stockholders' agreement. 
Similarly, the purchase of stock of a 
foreign corporation by UJ9. underwriters 
and dealers or U.S. investors in connec¬ 
tion with a bona fide public offering, and 
the execution and performance of cus¬ 
tomary agreements in connection with 
such offering, will not, of themselves, 
be considered such an agreement or 
understanding. 

Example 19. In 1989. two UB. corporations 
(A and B) each acquire 30 percent of out- 
xlanding voting stock of a foreign corpora¬ 
tion <F), Simultaneously, A and B enter 
into a written stockholders' agreement con¬ 
cerning the stock so acquired and the par¬ 
ticipation of A and B in the management of 
y A and B aro an associated group. 

Example 20. P is a publicly owned foreign 
•- rporatlon. Seventy-five percent of P's out¬ 
standing voting stock Is owned by foreign 
nationals, the remaining 25 percent being 
owned by US. citizens and residents no one 
of whom owns more than 2 percent. In this 
situation, in the absence of any facts in¬ 
dicating that the US. shareholders acted, or 
sre acting, in concert with respect to the 
purchase of P's stock or the voting of such 
stock, or with respect to the management of 
P. the UB. shareholders are not an associated 
group. 


RULES AND REGULATIONS 

Example 21. In 1087. a UB. citizen and 
resident (A) became interested in purchasing 
majority control of a foreign corporation 
(F). A contacted 20 other UB. citizens and 
residents with a view toward Inducing them 
to purchase stock of P as an investment. 
8uch persons were unknown to each other, 
but were Informed by A that he was orga¬ 
nizing a group of UB. investors to purchase 
control of P. A Informed such other persona 
that P was being mlsmanged and that with 
proper management P would be a very profit¬ 
able venture. Thereafter, A purchased 20 
percent of outstanding voting stock of F 
and 10 other UB. citizens and residents con¬ 
tacted by A each purchased 2 percent of 
P's voting stock. No express written agree¬ 
ment was entered Into among A and the 
other UB. shareholders with respect to such 
purchase or with respect to any other matter 
concerning F, but each of the UB. share¬ 
holders voted for A*s nominees for directors. 
A and the other UB. shareholders are an 
associated group. 

(il) Aggregate 10 percent interest .—An 
associated group exists only If the aggre¬ 
gate of direct and indirect interest in 
the foreign enterprise acquired or owned 
by the U 3. persons acting in concert 
amounts to at least 10 percent. 

Example 22. In December 1987, three UB. 
citizens and residents (A. B. and C) entered 
Into an agreement pursuant to which each 
purchased 3 percent of the outstanding vot¬ 
ing stock of a foreign corporation (F). A. B, 
and O are not an associated group, since the 
aggregate of their Interests in P Is only 9 
percent. In June 1988. In furtherance of tho 
1987 Agreement. A, B. and C each purchased 
an additional 2 percent of outstanding voting 
stock of P. Accordingly. A, B. and C became 
members of an associated group in June 
1968. Whether an associated group would 
have resulted If only one of them had pur¬ 
chased an additional 2 percent of the out¬ 
standing voting stock of P. and, If so. as of 
what date they became members of such 
group, would depend on all the facts and cir¬ 
cumstances surrounding the purchase. 

(ill) Members of associated group as 
separate Dls .—Unlike members of an af¬ 
filiated or family group, members of an 
associated group are not treated as a 
single person under the regulations. The 
principal effect of the associated group 
rule is to establish a DI-AFN relation¬ 
ship. Each member of an associated 
group is considered a separate DI in the 
foreign national (referred to as the 
“group AFN") owned by the group, with 
the following consequences; 

Allowables must be Individually elected 
under I 502 and calculated separately by each 
member of the group. 

For compliance purposes (§201). each 
member of an associated group must com¬ 
pute direct Investment during 1988 and sub¬ 
sequent years without reference to direct in¬ 
vestment transactions of other members of 
the group. Long-term foreign borrowing by 
one member of an associated group may not 
be offset against the net transfer of capital 
or positive direct investment of other mem¬ 
bers of the group. 

However. If two or more members of an 
associated group elect to be governed by 
I 603. the amount of poeltlve direct invest¬ 
ment that they may make in group AFNs is 
subject to the limitations of | 905(b) (2) (1). 
See | B905-1 (lv). 

Foreign balances held by a member of an 
associated group are calculated without ref¬ 
erence to foreign balances held by other 
members. Under 1 906(b)(1), a UB. person 


25963 

who is a DI by virtue of the sssocUted 
group rules, but does not own a 10 percent 
or greater Interest in a foreign national, is 
not subject to the restrictions on liquid for¬ 
eign balances of f 203(c) and Is not required 
to report such balances (see I 907(c)(1)). 

Separate reports are required from mem¬ 
bers of an associated group, unless they elect 
to report as a group under 1907(c)(2). 
However, even If the members elect to re¬ 
port as a group, compliance is still meas¬ 
ured Individually. Members of on associated 
group may be exempt from reporting on 
Forms FDI-101 (Boso Period Report) and 
FDI-102 (Cumulative Quarterly Report), 
pursuant to the Instructions to such forms, 
but only If the associated group os a whole 
would be exempt If an election under I 907 
(c)(2) had been made. 

Example 22. In 1985. three UB. corpora¬ 
tions (A. B. and C) enter into an agreement 
pursuant to which each purchases 6 percent 
of the outstanding voting stock of a United 
Kingdom corporation (K) from an unamil- 
ated foreign national for 8600.000 In cash, or 
a total of 81.500.000. The following also oc¬ 
curs during 1966 and 1986; A lends 8200.000 
to K. 850.000 of which Is repaid In 19CC; B 
sells 8500,000 in merchandise to K on open 
account, the open account Indebtedness of 
K to B being 8300.000 at the end of 1966; 
C contributes 8200.000 of equipment to the 
capital of K; during 1965 and 1966. K earns 
an aggregate of 83 million and pays divi¬ 
dends of 82 million, of which A. B, and O 
each receive 8100,000. A. B. and C hod no 
other AFNs during 1966 or 1968, individually 
or collectively. A. B. and C are on associated 
group and K Is a group AFN of the associated 
group. Assuming an election to report as a 
group is not made under 1907(c)(2), A, B. 
and C will each submit a separate Form 
FDI-101 showing the following 1 504(a)(2) 
historical allowables In Schedule B (000 

omitted): 

Corporation A: 

Purchase of stock of K- 8600 

Loan to K_ 200 

Repayment by K-.... (60) 

Share of reinvested earnings of K 
(6% of 83.000 earnings minus 
8100 dividends)...___ 60 

Total positive direct Invest¬ 
ment ......._ 700 

Allowable (66% of 60% of 

8700). 8227.50 

Corporation B: 

Purchase of stock of K-.... 600 

Open account Indebtedness. 300 

Share in reinvested earnings of K . 60 

Total positive direct Invest¬ 
ment __ ... 850 

Allowable (66% of 50% of 

8850) .. 8276-25 

Corporation C: 

Purchase of stock of K__..... 500 

Contribution to capital___ 200 

Share In reinvested earnings of K-. 50 

Total posittve direct Invest¬ 
ment ...___...._ 760 

Allowable (86% of 50% of 
760) . 8243.75 

If A B. and C had not acted In concert 
in acquiring the stock of K, none of them 
would have a historical allowable In Sched¬ 
ule B since a DI AFN relationship would 
not have existed. Also. If A. B. and C elected 
to report as a group under I 907(c)(2). they 
would file a single Porm FDI-101 showing 
aggregate positive direct Investment of 82,- 
300.000 in Schedule B during 1966 and 1966 
and on aggregate Schedule B allowable of 
8747.600. However, since compliance by each 
member of an associated group Is measured 
separately, the FDX-102F would hare to In- 
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die a to in a supplemental statement the por¬ 
tion of Aggregate positive direct Investment 
and the portion of the aggregate allowable 
allocable to each member of the group (see 
t B007-l(tli)). 

(iv) Associated group investment un¬ 
der 9 SO3 .—Section 905(b) (2)0) pro¬ 
vides that positive direct investment 
made during any year by members of 
an associated group electing to be gov¬ 
erned by | 503 Is not authorized if the 
aggregate of direct Investment by all 
such members of the group during the 
year in all group AFNs exceeds $6 mil¬ 
lion. Thus, each member of an associated 
group electing to bo governed by 9 503 
must meet two separate tests: First, ag¬ 
gregate positive direct investment by 
such member in all AFNs (Including, but 
not limited to, group AFNs of the asso¬ 
ciated group) may not exceed $6 mil¬ 
lion; and second, aggregate direct in¬ 
vestment in group AFNs by such member 
and all other members of the associ¬ 
ated group electing to be governed by 
9 503 may not exceed $6 million. Positive 
direct investment in group AFNs by 
members of the associated group elect¬ 
ing to be governed by 9 504 and positive 
direct investment pursuant to the Incre¬ 
mental earnings allowable of 9 506 are 
not Included In computing direct invest¬ 
ment for purposes of 9 905(b) (2) <D. 

Example 25. X. Y. and Z are members of 
an associated group having one group AFN. 
X, Y. Z have no other AFN*. All elect I 503 
for 1972 and report os follows (#000 omitted); 

Direct invest¬ 
ment In the 
Group AFN 

X---(200) 

Y .. 500 

Z .1.700 


Aggregate -—.... 2.000 

X, Y. and Z are tn compliance for 1972 under 
If 503 and 905(b) (2) (I) . 

Example 26. X. Y, and Z are members of 
an associated group, each owning a 33% - 
percent interest In a group AFN (B) In 
Schedule B. During 1973. X and Y elect to be 
governed by I 503. Z electa to be governed 
by 1504(a). pursuant to which he has an 
historical allowable of $400,000 In Schedule 
B. X transfers $2,600,000 to B; Y transfers 
$3,400,000. and Z transfers $500,000. B has 
looses of $300,000. All such direct Investment 
la Authorised X and Y together have made 
$5,000,000 of positive direct Investment tn 
B. an amount authorised by 11 503 and 905 
(b)(2)(l). Z has made positive direct In¬ 
vestment of $400,000 ($500,000 lees Z's shore 
of B's losses ($100,000), on amount author¬ 
ised by | 504. (Z‘s Investment Is not Included 
tn applying I 905(b) (2) (I) to direct Invest¬ 
ment mode by X and Y.) 

Example 27. X and Y are members of an 
associated group with respect to a group 
AFN (O). X has a wholly-owned AFN (A) 
and Y has a wholly-owned AFN (B). X and 
Y each elect to be governed by I 503 for 1973. 
X makes positive direct Investment of $3 
million in O and $2,600,000 in A. Y makes 
positive direct Investment of $1,700,000 In O 
and $4,300,000 In B. 

All such positive direct Investment is au¬ 
thorised. The Investment made by X In A 
and Q ($5,000,000) U authorized by | 603. The 
investment made by Y In B and O ($6 mil¬ 
lion) is authorized by I 503. The investment 
made by X and Y In O ($4,700,000) Is within 
the limitation of | 905(b) (2) (1). 
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(v) Related AFNs. —Although U.S. per¬ 
sons acting in concert must ordinarily 
own or acquire an interest In the same 
foreign enterprise before an associated 
group can exist, there may be instances 
where ownership or acquisition of in¬ 
terests in different foreign enterprises 
by U.S. persons acting in concert will be 
sufficient to constitute such persons an 
associated group. This will be true where 
the businesses conducted by the different 
foreign enterprises involved are so re¬ 
lated as to Justify treating them as a 
single economic unit for purposes of the 
regulations. ^ 

Example 28. A Danish citizen and resident 
(D) owns ail the stock of two Danish cor¬ 
porations (E and F). E Is engaged in the 
manufacture of widgets, while F markets the 
widgets produced by E. The management of 
E and F is substantially Identical. Two UJS. 
citizens and residents (A and B) enter Into 
an agreement with D pursuant to which A 
purchases all the stock of E from D. while B 
purchases all the stock of F from D. A and 
B have an understanding that the businesses 
of E and F will be operated In the same 
integrated manner os they have in the post 
and that the net profits of E and F will 
ultimately be split equally between them. 
A and B are an associated group, and E and 
F are group AFNs of the associated group. 

Example 29. Three UjB. citizens and resi¬ 
dents (A, B. and C) enter into an agreement 
to establish a chain of six drive-In restau¬ 
rants In continental Europe. Each restaurant 
U to be established aa a separate foreign 
corporation, and A, B, and C will each own 
100 percent of two such corporations. A. B. 
and C are an associated group, and all of the 
restaurant corporations are group AFNs of 
the associated group. 

(Vi) Effect of f SOS. — Under 9 505. cer¬ 
tain transfers between AFNs are treated 
as transfers by the transferor AFN to the 
DI and as further transfers by the DI to 
the transferee AFN. This rule applies 
only if either of the AFNs involved Is an 
“affiliate” of the DI (defined tn 9 903(a)). 
An AFN Is not considered an “affiliate” 
of the DI unless the DI (itself or together 
with other affiliates) owns more than 50 
percent of the AFN. If. however, in the 
case of a group AFN of an associated 
group (a) no one member of the group 
(either itself or together with other af¬ 
filiates of such member) owns more than 
50 percent of the AFN, but (b) the mem¬ 
bers of the group as a whole (either 
themselves or together with their af¬ 
filiates) own more than 50 percent of the 
AFN. then (c) the group AFN will be 
treated as an affiliate of each member of 
the group for purposes of 9 505. 

Example 20. A. B, C. and D arc members 
of an associated group and F, a French cor¬ 
poration, Is a group AFN of the associated 
group. A. B. C. and D each own 25 percent 
of the outstanding stock of F. F owns all 
outstanding stock of J, a Japanese corpora¬ 
tion. F lends $100,000 to J on a long-term 
basis F and J ore considered to be affiliates 
Individually of A, B, C. and D for purposes 
of f 505. Accordingly, under | 505(a) (3), F Is 
deemed to have made a transfer of capital to 
A. B. O. and D In the amount of $25,000 each 
and A. B, C. and D are each deemed to have 
made a transfer of capital to J In the amount 
of $25,000. 

If A were to own 70 percent of F*o stock 
and B. O. and D each held 10 percent, P and 
J would be considered affiliates of A. but not 


of B, C. or D. for purposes of | 605. Aocord - 
lngiy. the $100,000 loon from P to J would bo 
treated under I 506(a) (3) as a $100,000 trans¬ 
fer of capital from F to A, and os a further 
$100,000 transfer of capital from A to J. 

(vil) Reporting .—Unless an election to 
report as a group is made under f 907 <0 
(2>. members of an associated group 
should file separate Forms FDI-101, FDI- 
102, and FDI-102F reflecting such mem¬ 
ber's individual direct investment trans¬ 
actions (see 5 905(b) (3) )♦ If members of 
a group file separately, the FDI-102F 
filed by each member of an associated 
group should indicate on a supplement 1 
statement the names of all other mem¬ 
bers of the associated group and the 
names of group AFNs. Each member of 
the group electing to be governed by 
1 503 should submit a supplemental 
statement Indicating the amount of hi» 
direct investment and the direct invest¬ 
ment of the other members of the group 
in group AFNs. 

§ B906-1 Ownership of Din. • 

A U.8. person may be a DI by reason of 
either a direct or an Indirect interest m 
an AFN (sec 9 305). For example. If A 
and B (UB. corporations) each own 50 
percent of C (a UB. corporation), and 
C has a wholly-owned AFN (X). all three 
corporations are DIs with respect to X. C 
has a 100 percent direct Interest, and A 
and B each have a 50 percent Indirect 
interest in X (see If 901 and 902>. Un¬ 
less A and B elect under i 906(b)(1) to 
be treated separately under the regula¬ 
tions. direct investment made, and liquid 
foreign balances held, by C will not nor¬ 
mally be deemed to be made or held by 
A or B (see 9 906(a)). However, since 
A and B are DIs by virtue of their In¬ 
direct ownership of CTs AFN, A and B 
each will be responsible for the liquid 
foreign balances held by it. Liquid for¬ 
eign balances held by A and B must be 
kept within amounts permitted under 
9 203(c). 

Example 21. A. B. C. and D each own 25 
percent of E. During 1965-66 E made positive 
direct investment In Schedule A of $2 mil¬ 
lion. and A made positive direct lnvestmc::*. 
of $600,000 tn Schedule A. In addition. E 
maintained average end-of-month liquid 
foreign balances of $100,000. A maintained 
$60,000, and D maintained $80,000 

Absent on election under 1906(b)(1). E 
must file a Form FDI 101 (Base Period Re¬ 
port) showing $2 million of positive direct 
Investment. In Schedule A during 1966-66 
and a Schedule A historical aUowable of 
$1,100,000 ($2,000,000 X 50% XllOtt). F.a 

Form FDI-101 should also reflect base-pen* *d 
average end-of-month liquid foreign bal¬ 
ances of $100,000. A would file a Form FDI 
101 showing positive direct Investment of 
$800,000 In Schedule A during 1965-60, an 
historical allowable of $440,000 (# 800.000 
50% x 110%) and average end-of-month 
liquid foreign balances of $50,000. D would 
file a Form FDI-101 showing only end-of- 
month liquid foreign balances of $80,000 B 
and C would not file a Form FDI-I0I. B. C. 
and D would have no Schedule A historic*) 
allowables under I 504. 

If A were to own 70 percent of E and B. C. 
and D were each to own 10 percent. A and E 
would be an affiliated group. Absent an elec¬ 
tion under 1906(b)(1). A and E would file 
a consolidated Form FDI-101 showing $2 - 
800.000 of positive direct investment in 
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Schedule A. en historical allowable or $1,- 
- 40,000 and liquid foreign balance* of $150.- 
000; D would die a Form PDI-101 showing 
only Its balances; and B and C would not 
be required to die a Farm PDI-101. B. C. and 
D would have no Schedule A historical 
allowables. 

§ n*K16-2 IViwon deemed acting for or 
(us behalf of a Dl. 

Under $ 90600(2), a person within 
the United States owning an interest in 
a DI • whether or not such U.8. person is 
also a DI) may be deemed to be acting 
for or on behalf of the DI. if such person 
transfers funds or other property to an 
APN of the DL Application of tiic pro¬ 
visions of 9 906(a) (2) to particular 
transactions will depend on analysis of 
all surrounding facts and circumstances. 

§ B906-3 Election under 6 906(b)(1). 

Under I 906(b) (1), persons within the 
United States owning direct interests in 
a DI may, under certain circumstances, 
elect not to be governed by the rule set 
forth In 9 906(a) (1). The principal effect 
of this provision Is that, whereas direct 
investment transactions of and foreign 
balances held by a DI are not ordinarily 
attributable to or reportable by the 
stockholders or other owners of the DI, 
an election under 1906(b)(1) will re¬ 
verse tlie ordinary rule and cau.se such 
direct Investment transactions and for¬ 
eign balances to be charged pro rata to 
the stockholders or other owners con¬ 
senting to the election. An election once 
made may not be changed without the 
permission of OFDI. 

<i> Conditions for making election, — 
An election under 9 906(b)(1) can be 
made with respect to a DI only if electing 
U.S persons own, in the aggregate, a ma¬ 
jority interest in such DI and there are 
not more than 10 persons < including for¬ 
eign nationals) owning direct interests 
in the DI. If more than 10 persons own 
direct Interests in the DI, OFDI may 
nevertheless permit an election if it is 
demonstrated, upon written application, 
that the election will not cause substan¬ 
tial administrative difficulties. 

(U> Procedure for making election. — 
An flection under 9 906(b) (1) is made by 
filing a written notice thereof with the 
Program Reports Branch of OFDL All 
Persons within the United 8talcs owning 
direct interests in a DI must be afforded 
a reasonable opportunity to Join in any 
election made with respect to such DI. 
Notice of such election (counterparts of 
which may be filed in lieu of a single 
in trument) must be executed by or on 
behalf of all persons consenting to the 
election and, if all UjB. persons owning 
direct interest in the DI do not Join 
in the election, the notice must recite 
that such persons were in fact afforded 
a reasonable opportunity to do so. 

<U1) Effect of election . A DI with re¬ 
spect to which an election is made under 
1 906(b) (1) is refered to as a "principal 
" while a person consenting to the 
election is referred to as a "consenting 
owner.” An election under 9 906(b)(1) 
with respect to any principal DI has the 
following consequences: 

Each consenting owner is himself deemed 
• DI in every APN of the principal DI, not¬ 
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withstanding that he may not directly or 
Indirectly own a 10 percent or greater inter¬ 
est tn any such APN (see | 904(b) (3) (I)). 
Thus, If a US. citizen (A) owns 5 percent of 
outstanding stock of a UB. corporation (C), 
and C owns 100 percent of the stock of two 
foreign corporations (P and O), A will be a 
Dl in both V and O If A consents to a | 906 
(b)(1) election, even though A's Indirect In¬ 
terest in P and In O is merely 5 percent (and 
A would not otherwise be a DI under | 305). 
A would also be subject to the liquid foreign 
balance provisions of 9 203(e) if he con¬ 
sented to an election with respect to C. 

The enure amount of direct Investment 
made sad foreign balances held by the prin¬ 
cipal DI. the principal DTs share In earnings 
and losses of its AFNs tor purposes of deter¬ 
mining annual earnings, and total earnings 
and reinvested earnings under 1604(a)(3) 
(U) and (b)(4) are attributed to each of the 
consenting owners according to their share 
of the direct Interests In the principal DI 
held by all consenting owners (see f 906(b) 
(3) (1)). Thus, if A. B. C. and D each own 25 
percent of the principal DI and all consent 
to an election, they will each be deemed to 
have made 25 percent of the principal DI*a 
direct investment transactions. If only three 
consent to the election, their proportionate 
share would be 33 ft percent (25 pcrcent/75 
percent) erf the principal DI* direct Invest¬ 
ment transactions. 

Section 604 and I 606 allowables of the 
principal DI are also attributed pro rata to 
tho consenting owners. Compliance Is then 
measured individually on the basis of the 
prorated allowable as well as other applicable 
allowables of each consenting owner. Each 
consenting owner may make an Independent 
election under I 502 to that one consenting 
owner might elect | 504(a), another f 604(b), 
and another f 509. However, the amount of 
positive direct Investment that consenting 
owners electing I 503 may make in AFNs of 
the principal DI la subject to the limitations 
of f 906(b)(3)(H). 8ce | B006-2(v). 

Each consenting owner flies reports under 
| 002 showing Us prorata share of all re¬ 
portable items of the principal DI. as well as 
Its own direct Investment activity. An ex¬ 
emption from filing reports Is available to 
consenting own era only If the principal DI 
would have been exempt absent the election. 

Operation and effect of the foregoing 
principles are demonstrated in the fol¬ 
lowing examples: 

Example 32. A, B. C. and D each own 25 
percent or E. All arc UJ8. corporations. E 
made positive direct Investment in Schedule 
B during 1065-66 of $2 million and held aver¬ 
age end-of-month liquid foreign balances of 
$80,000. A, B. C. and D consent to an election 
under 1903(b)(1) with respect to E. A. B. 
C, and D will each file a Form FDI-101 show¬ 
ing positive direct Investment of $500,000 
($2,000,000 X 35%) In Schedlule B during 
1965-66. an historical allowable In Schedule 
B of $162,500 ($2,000,000 X 50% X 65% x 25% ) 
and average end-of-month liquid foreign 
balances of $20,000 ($80,000X25%). A. B. C. 
and D will also Include direct Investment 
made and balances held by them Individually 
during 1965-66. E will not file a Form FDI- 
101 . 

If one owner (D) does not consent to the 
1900(b)(1) election. A. B, and C will each 
report 33% percent of K*a direct Investment 
and liquid foreign balances, le., the direct 
Interest of each consenting owner divided 
by the aggregate of direct Interests of all such 
consenting owners. 

Example 33. During 1972, A. B. and C each 
own 33% percent of D and consent to an 
election under 1906(b)(1). D has an his¬ 
torical allowable In Schedule A of $1,200,000 
and In Schedule B of aero. During 1971 D*» 
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share of annual earning* of Schedule A AFNs 
was $2 million and of Schedule B AFNs. 
$1,500,000. As a result. D has a I 504(b) earn¬ 
ings allowable In Schedule A of $800,000 and 
in Schedule B of $000,000. Should a elect to 
be governed by I 504(a) for 1969, A would 
acquire, as a result of f 906(b) (8) (I), a 
$400,000 historical allowable In Schedule A 
and aero in Schedule B. If B and C chose 
to be governed by the 1504(b) allowable, 
each would acquire an earnings allowable 
of $266,667 in Schedule A and $200,000 In 
Schedule B, 

Example 34. A. B. C. and D each own 25 
percent of K. K has an historical allowable 
in Schedule A of $800,000 During i960, E re¬ 
pays a 1967 long-term foreign borrowing (au¬ 
thor toed repayment under S 1002) and Incurs 
a repayment charge under I 1003 of $2 mil¬ 
lion in Schedule A. E has no AFNs In Sched¬ 
ules BorC. A. B. C. and D make a I 906(b) (I) 
election. For 1969, A electa to be governed 
by | 504(a) with an historical allowable to 
Schedule C of $500,000. to Schedule B of 
$600,000. and »ro In Schedule A (other than 
what is available aa As pro rata shore of 
E's historical allowable). A's pro rata share 
of the repayment charge ($500,000) reduces 
A's Schedule A allowable ($200,000. derived 
from E by virtue of the I 906(b) (1) election) 
to iwro. and the excess ($300,000) reduces 
A* allowables In Schedule C from $500,000 
to $200,000 (see | 1003). The Schedule B al¬ 
lowable Is not affected. 

Consenting owners mny utilize allow¬ 
ables passed on to them by virtue of a 

9 906<b) (1) election either to make in¬ 
dividual positive direct investments in 
AFNs of the principal DI or in their own 
AFNs. However, positive direct invest¬ 
ment by the principal DI will be charged 

10 consenting owners on the same pro¬ 
rata basis as allowable arc "passed on”. 
Thus, if the principal DI makes positive 
direct investment in any year that ex¬ 
ceeds the applicable allowable "passed 
on" to the consenting owners, such own¬ 
ers might be in violation of 9 201. 

(iv) Election bp affiliated groups .— 
Members of an affiliated group are 
deemed to be a single person under the 
regulations, except tor purposes of mak¬ 
ing an election under f 906(b) (D In 
which case they are treated as separate 
persons. However, the purpose of this 
rule is to make the 9 906'b> (1) election 
available to members of an affiliated 
group, and not to break up the affiliated 
group. 

Example 35. A, B. and C are UB. corpora¬ 
tions. A owns 61 percent of C and B owns 49 
percent. A and C are an aim la ted group. 
Nevertheless. A may elect under f 906(b) (1). 
If both A and B elect under | 906(b). A will 
assume 51 percent of C's direct Investment 
position, and B will be accorded 49 percent. 
However. A and C are still an aAllated group 
and therefore will be treated aa one person 
with respect to 51 percent of C*s direct invest¬ 
ment transactions. 

Example 39. A, B. C. and D are all UB. 
corporations A owns 80 percent of D. and 
B and C each own 10 percent of D. B owns 
100 percent of C. A and D are an affiliated 
group, and B and C are anothei affiliated 
group. If A. B. and C make a 1906(b)(1) 
election with respect to D. the A-D affiliated 
group will report as to 80 percent or D‘s 
direct to vestment and the B-C aflll tiled 
group will report aa to 20 percent of D's direct 
investment. 

(v) Limitation on use of f 503 bp con¬ 
senting owners. If direct owners elect¬ 
ing under 9 906(b)(1) also elect to be 
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governed by the 9 503 minimum allow¬ 
able, the $6 million allowable is not 
divided proportionally among the con¬ 
senting owners, as ore the If 504 and 506 
allowables. Instead. 9 906(b) (3) <il) pro¬ 
vides that the aggregate of direct invest¬ 
ment made, and deemed made, by all 
consenting and nonconsenting owners in 
AFNs of the principal DI may not exceed 
$6 million. 

Thus, each consenting owner electing 
to be governed by ft 503 must meet two 
separate tests: First, aggregate positive 
direct investment made by such mem¬ 
ber in all AFNs (including, but not lim¬ 
ited to. AFNs of the principal DI) may 
not exceed $6 million; second, aggregate 
direct investment in AFNs of the prin¬ 
cipal DI by such owner and all other 
consenting and nonconsenting owners 
electing to be governed by ft 503 may 
not exceed $6 million. (This parallels the 
requirements of ft 905(b) (2) (1) appli¬ 
cable to individual members of associ¬ 
ated groups.) In computing aggregate 
direct investment under ft 906(b) (3) (ii). 
direct investment in AFNs of the prin¬ 
cipal DI by consenting owners electing 
to be governed by f 504 and positive di¬ 
rect investment made under the ft 506 in¬ 
cremental earnings allowable arc not 
included. 

Example 37. A. B. C. and D. U S. citizens 
and residents, each own a 25-percent Inter¬ 
est In E. a U.S. corporation, and consent to 
an election with respect to E under I 006(h) 

(1). E owns aU outstanding stock of foreign 
corporations P. O. and H. A, B. C. and D 
elect to be governed by I 503 for 1973. Dur¬ 
ing 1972 E makes a 54.100,000 long-term loan 
to P. contributes 5200,000 to capital of O. 
and loans 5250.000 to II. F, O. and H earn 
an aggregate of 550.000 but pay no dividends 
to E. Also during 1972. A makes a long-term 
loan of 5100,000 each to P and O. while C 
makes a long-term loan of 51.250.000 to H. 
E’s total positive direct Investment Is. there¬ 
fore. 54.600.000, of which 51,150.000 (25 per¬ 
cent) Is allocable each to A, B, C, and D 
because of the election. In addition. A has 
made positive direct investment of 5200.000 
and C has made positive direct investment of 
51.250,000. The total positive direct Invest¬ 
ment made and deemed made in all AFNs 
of E by A, B. C. and D Is. therefore. 51.350,000 
for A (51,150.000 plus 5200.000), 51.150.000 
for B. 52.400,000 for C (51.150.000 plus 
51,250,000), and 51.150.000 for D. To the ex¬ 
tent that the total (56.050,000) exceeds 56 
million. A. B. C. and D are all in noncom- 
pl lance. 

Example 38. A. B. and C each own 33& 
percent of D. A and B elect under 1906(b) 
(1) . C does not consent to the election. A. 
B. and C each elect to be governed by f 503 
for 1073. During 1073 D makes positive di¬ 
rect Investment of 54.900,000. and C lends 
51,150,000 to D*s AFNs. The direct invest¬ 
ment deemed made by A and B violates the 
limitation of | 906(b) (3) <li). because ag¬ 
gregate direct Investment made and deemed 
made by them and the nonconsenttng 
owner (C) in the principal DIs AFNs ex¬ 
ceeds 56 million. 

Example 39 . A. B. C. and D, each owning 
25 percent of E. consent to an elecUon under 
I 906(b) (1) with respect to E. In addition, 
they all elect to be governed by | 503 for 
1073. In 1073 K makes a 5500.000 repayment 
under f 1002. By operation of f 1003. each 
consenting owner’s 1503 allowable to re¬ 
duced by 5125.000 (25 percent of the total re¬ 
payment charge) so that each may make 
only 55,875,000 of positive direct Investment 
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in all AFNs (including, but not limited to. 
AFNs of E). In addition, the aggregate direct 
investment made by A, B, C, and D In AFNs 
of E during 1973 may not exceed 54,500.000 
(1906(b)(3)(H)). 

§ B907-1 Importing. 

Section 907 set* forth a number of 
rules concerning the responsibility of 
DIs to file base period, quarterly and 
annual reports under 9 602. 

The general rule Is that all DIs must 
file reports unless exempt from reporting 
as provided by the instructions to the 
applicable reports or by 9 907(b)(3) or 
9 907(c) (2). It is Important to note that 
persons consenting to an election under 
9 906(b)(1), and members of an asso¬ 
ciated group, are not exempt from re¬ 
porting on Forms FDI-101, FDI-102, 
and FDI-102F under the provisions of 
the instructions to such forms, unless 
the “principal DI” or the associated 
group as a whole would be exempt. 

(i) Consenting owners. Section 907 
(b)(1) provides that if a U.8. person 
consents to an election under 9 906(b) 
(1) with respect to any principal DI. re¬ 
ports filed by such person should include 
such person's pro rata share (calculated 
as provided in 9 906(b)(3)(D) of the 
amount of foreign balances, direct in¬ 
vestment and other items that the prin¬ 
cipal DI would have included in its re¬ 
ports had the elecUon not been made. 

Example 40. A U 3. corporation (D) owns 
25 percent of UJS. corporation (E) and 40 
percent of U.8. corporation (F). Elections are 
made under I 906(b) (1) with respect to both 
E and F with D and all other US. stock¬ 
holders of E and F consenting to such elec¬ 
tions. During 1969 E makes positive direct 
Investment of 51 million In Schedule A and 
52 million In Schedule B. while F makes 
positive direct Investment of 5500.000 In 
Schedule A and 5300.000 in Schedule B. D 
also has a number of directly owned for¬ 
eign subsidiaries In Schedules A and B. and 
D itself makes positive direct Investment of 

51 million In Schedule A and 5800.000 In 
Schedule B during 1969. The Form FDI-102F 
filed by D for 1969 should show positive di¬ 
rect Investment of 51.450.000 In Schedulo A 
(51 million plus 25 percent of $1 million plus 
40 percent of 5500.000) and 51,420,000 In 
Schedule B (5800,000 plus 25 percent of 

52 million plus 40 percent of 5300,000). 

(ii) Nonconsenting owners and otoners 
of indirect interests. —Section 907(b)(2) 
provides that reports filed by a US. per¬ 
son should not include any direct invest¬ 
ment or other items attributable to (a) 
DIs in which the U.S. person owns merely 
an indirect interest, or (b) DIs in which 
the U.3. person owns a direct interest but 
has not consented to an election under 
9 906(b)(1). 

Example it. A US. citizen and resident 

(D) owns 25 percent of a UB. corporation 

(E) . which in turn owns 50 percent of 
another U.8. corporation (F). D also owns 
50 percent of U A. corporation (O) and 40 
percent of U-8. corporation (B). No elections 
are made under 1906(b)(1) with respect to 
corporation E. F, or O. An election to made 
under 1006(b)(1) with respect to corpora¬ 
tion H. but D does not consent to the elec¬ 
Uon after being given a reasonable oppor¬ 
tunity to do so. During 1969. E. F, O. and H, 
with various AFNs throughout the world 
make positive direct Investment of 51 mil¬ 
lion. 5500.000, 5800.000 and 5600.000. respec¬ 


tively. Also during 1069. D himself makes 
positive direct Investment of 5200,000 by cash 
purchase of foreign commercial real estate 
from an unaffllkated foreign national. The 
Form FDI-102F filed by D for 1969 should 
Include his own poelUve direct Investment 
of $200,000. but should not Include any of 
the positive direct Investment made by E, 
F, O. or H 

If D hod made no positive direct Invest¬ 
ment of his own during 1969, D would not 
be required to file reports on Forms FDI-102 
and FDI-102F for 1069. 

(iii) Associated groups. Section 907 
(c)(1) provides that reports filed by a 
member of one or more associated groups 
should include all direct Investment 
made by such person in group AFNs of 
the relevant associated groups. Although 
the general rule is that each member of 
an associated group files a separate re¬ 
port under 9 602 showing his own direct 
investment transactions. 9 907 (c) (2) 
permits a majority In interest of an 
associated group to elect, subject to the 
approval of OFDI. to have the group file 
a single report showing direct investment 
transactions of all members of the group 
in all group AFNs during the relevant 
period. The election is made by filing a 
notice of elecUon with the Program Re¬ 
ports Branch of OFDI. the notice being 
executed by or on behalf of a majority In 
interest of the group. Notwithstanding 
an election under 9 907(c)(2). each 
member of an electing associated group 
having independent direct investment 
transacUons with respect to AFNs other 
than group AFNs must file separate re¬ 
ports reflecting such transacUons. 

Example 42. (a) A UJ3. citizen and resident 
(A) to a member of two different associated 
groups (Ol and 02). The group AFN of Ol 
to a French corporation (F) and the group 
AFN of 02 to an Australian corporation (K). 
A owns 5 percent of outstanding voting 
stock of F and 8 percent of outstanding 
voting stock of K. A also owns all outstand¬ 
ing stock of a Panamanian corporation (P). 
The following occurs during 1969: A con¬ 
tributes 5100.000 to capital of K; F earns 
500.000 and pays a dividend of 540,000, of 
which 52.000 was paid to A; K earns 5200,000 
and pays a dividend of 5100.000. of which 
58.000 to paid to A: A lends 5300.000 to P 
on a long-term basts: P earns 550.000 and 
pays no dividends to A. Neither Gl nor 02 
elects to report as a group. A’s Form FDI 
102F for I960 should Show positive direct 
Investment of 5350,000 In Schedule A (the 
5300.000 loon to P plus 550,000 reinvested 
earnings of P). positive direct investment of 
5106.000 in Schedule B (the 5100.000 loan 
to K plus 58,000 reinvested earnings of K> 
and positive direct Investment of 52.000 in 
Schedule O (52,000 reinvested earning! of F). 

(b) Should G2 elect, with approval of 
OFDI. to report as a group under I 007(c) 
(2). the Form FDI-102F filed by A for 1069 
will not include the 5106,000 of positive di¬ 
rect Investment made by A In K (Schedule 

B) . The FDI-102F filed by G2 Will Include aU 
positive direct Investment made by the mem¬ 
bers of G2 (Including A’s positive direct in¬ 
vestment of 5108.000) In K (Schedule B). 

(e) If A does not own any stock of P. and 
Gl and G2 both elect, with approval of 
OFDI. to report as a group under I 907(01 
(2). Gl will flic a Form FDI-102F for 1969 
showing the positive direct investment mad* 
by all members of Ol (Including A's positive 
direct Investment of 52.000) In F (Schedule 

C) and G2 will file a Form FDI-102F for 
I960 showing the positive direct Investment 
made by all members of 02 (Including A* 
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poflltlvo direct Investment of $106,000) In K 
(Schedule B). A himself will not file a Form 
FDI-102P for I960. 

It Is essential to recognize that com¬ 
pliance by each member of an associated 
group la measured separately and with¬ 
out reference to direct Investment trans¬ 
actions of the group's other members, 
whether or not the group elects to report 
as a group under § 907(c)(2). The only 
exception to this rule Is contained in 
i 905(b)(2). with respect to cumulation 
of direct investment transactions with 
group AFNs by members of a group 
electing 8 503. Accordingly, the Form 
FDI-102F filed by a member of the group 
under 8 907(c) (2) should indicate, on a 
supplemental statement, the portion of 
the group's direct investment allocable 
to each member of the group. 

(iv) Affiliated and family groups, —Sec¬ 
tion 907(d) provides that reports filed 
by an affiliated or family group for any 
period should aggregate all direct invest¬ 
ment transactions and other reportable 
items attributable to each member dur¬ 
ing the relevant period. 

Example 45. A US. corporation (A) own* 
CO percent of outstanding voting stock of 
another UB. corporation (B), and 60 per¬ 
cent of outstanding voting stock of a third 
UB. corporation (C). B owns a 70 percent 
Interest In a UB. partnership (P). AU out¬ 
standing stock of A Is owned by a UB. citizen 
end resident (D). During 1960. A makes posi¬ 
tive direct investment of $100,000, B makes 
positive direct Investment of $200,000, c 
makes positive direct investment of $300,000. 
D makes positive direct investment of 
$50,000, and P makes positive direct Invest¬ 
ment of $160,000. The Form FDI-102F filed 
by the afilllated group of A. B, C. D. and P 
for 1969 should show positive direct Invest¬ 
ment of $600,000, allocated among the ap¬ 
propriate scheduled areas A. B. C. D. and P 
need not file a separate Form FDI-102F. 

Had A and all other stockholders of B made 
an election under 1906(b)(1) with respect 
to B, the Form FDI-102F filed by the 
am Hated group for 1969 would include only 
60 percent of B’s positive direct investment, 
rather than the entire $200,000. Total posi¬ 
tive direct Investment to be reported by the 
group will, therefore, be $720,000. 

B1000—Subpart J (§§ 1001-1003) 

§ B 1000-1 Introduction. 

Direct Investment In AFNs may be off¬ 
set by the allocation of available proceeds 
of long-term foreign borrowing (8 306 
<e) or, prior to July 1, 1972. by the ex¬ 
penditure of such proceeds in making 
transfers of capital to AFNs <8313 
(d)(1). The subsequent repayment of 
long-term foreign borrowing will Involve 
a transfer of capital under 8 312(a) (7) 
to the extent that deductions were taken 
under 8 306(e) or 8 313(d) (1). and such 
transfer of capital w f lll be deemed to have 
been made to the scheduled area or areas 
m wiiich such deductions w f ere taken. 
•See 8B324-11.) Also, satisfaction by a 
DI of the debt obligation of Its AFN is a 
transfer of capital under 8 312(a)(6). 
Thus, repayment by a DI of its own long¬ 
term foreign borrowing or of an AFN 
borrowing may result in positive direct 
investment that exceeds the amount au¬ 
thorized .under Subpart E. However, 

5 1002(a) generally authorizes positive 
direct investment (which may be in ex¬ 
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cess of Subpart E allowables) attribut¬ 
able to transfers of capital resulting from 
repayment of certain borrowings by DI s 
and their AFNs. 

It should be noted that repayment of 
long-term foreign borrowing, proceeds of 
which were expended in transfers of 
capital on or after July 1. 1972. is not a 
transfer of capital unless such proceeds 
were allocated under 8 306*0. (See 
8 B313-6.) 

The general authorization under 6 1002 
(a) applies to: (a) repayment of long¬ 
term foreign borrowings made prior to 
January 1, 1968: <b) repayment by a DI. 
pursuant to a guarantee, of AFN borrow¬ 
ings made prior to January 1. 1968; <c> 
repayment of AFN borrowings not guar¬ 
anteed by the DI If the borrowings were 
made from a bank prior to January 1. 
1968: and (d) repayment of AFN bor¬ 
rowings made from a bank after Jan¬ 
uary 1. 1968, pursuant to a fixed loan 
committment established by the AFN 
prior to that date. Section 1002(a) thus 
authorizes repayment of borrowings con¬ 
tracted prior to the effective date of the 
program. 

Section 1002(a) also authorizes repay¬ 
ment by a DI of borrowings made by an 
AFN and guaranteed by the DI, on or 
after June 10. 1968. provided that the 
DI files, with respect to the borrowing, a 
certificate described in 8 1002(b). In the 
certificate, the DI must state, in light of 
all facts and circumstances existing at 
the time of the guarantee that it has 
reason to believe either that the DI will 
not make any repayment of the borrow¬ 
ing within 7 years of the guarantee, or 
that any positive direct investment re¬ 
sulting from repayment within 7 years 
will not exceed the amount of positive 
direct Investment authorized by Sub¬ 
part E. The section similarly authorizes 
repayment of a DI's own long-term for¬ 
eign borrowing made on or after June 10. 
1968. provided that the DI files a similar 
certificate with respect to the long-term 
foreign borrowing. 

Section 1002(a) further authorizes re¬ 
payment of a DI's borrowing made dur¬ 
ing the period from January 1, 1968, 
through June 9, 1968. During that pe¬ 
riod the predecessor of Subpart J. Gen¬ 
eral Authorization No. 1. was in effect. 
General Authorization No. 1 authorized 
repayment of a DI's long-term foreign 
borrowing and an AFN borrowing guar¬ 
anteed by the DI. conditioned upon the 
filing of a certificate similar to the cer¬ 
tificate required by present 8 1002(a). 

Finally, 8 1002(a) authorizes repay¬ 
ment by the DI of a long-term foreign 
borrowing or a borrowing by an AFN. 
whether or not guaranteed by the DI, 
if repayment occurs by issuance of stock 
of the DI pursuant to conversion by 
holders of debt obligations issued by the 
DI (or Us AFN) in connection with the 
borrowing. 

Certification in accordance with 8 1002 
is not required to qualify borrowing by a 
DI as long-term foreign borrowing under 
8 324(a). Such certification is solely a 
requirement for repayment of such bor¬ 
rowing to be authorized under Subpart J. 
independently of Subpart E or M allow¬ 
ables, and is filed at the opton of the DL 
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Although repayments pursuant to 
8 1002(a) are authorized independently 
of Subpart E or M allowables, any re¬ 
sulting positive direct Investment has the 
effect of reducing such allowables. Under 
8 1003. the amount of such positive direct 
investment constitutes a "repayment 
charge" which reduces first the allow¬ 
able in the scheduled area where the 
transfer of capital is recognized pursuant 
to 8 312(a) (6) or (7), then the allow¬ 
ables In Schedules C, B. and A, In that 
order, and finally the allowables In fu¬ 
ture years in the same manner. Total 
reductions will equal the amount of 
positive direct investment resulting from 
repayment, but the charge does not re¬ 
duce allowables in any scheduled area 
to less than zero In any year. Reduction 
of allow*ables occurs in the year in 
which repayment is made, except for 
repayment by means of conversion of 
debt obligations into stock of the DI. in 
which case the repayment charge is 
incurred In the following year (see 
8 1002(a)(3)). 

Section 702 should be read in conjunc¬ 
tion with Subpart J. Ths section is in¬ 
tended to make clear that a lender may 
enforce obligations entered into with 
DIs and AFNs, whether or not perform¬ 
ance by the obligor is authorized by the 
regulations, absent the lender having 
actual knowledge at the time the borrow¬ 
ing is made that the use of the proceeds 
thereof, the repayment thereof, or any 
other transaction in connection there¬ 
with will constitute a violations by the 
DI of the regulations. 

§ It 100 8 — 1 Definition of borrowing by 
a DI and by an AFN. 

Section 1001(b) defines the term "bor¬ 
rowing by a DI" as a borrowing by a DI 
repayment of which would constitute a 
transfer of capital under 8 312(a)(7). 
which applies to any long-term foreign 
borrowing (as defined in 8 324). the 
proceeds of which have been expended 
in making (or, during 1968. allocated to) 
transfers of capital during the period 
January 1. 1965. through June 30. 1972. 
or allocated to positive direct investment. 
Repayment of borrowings by the DI that 
are not long-term foreign borrowings, 
and repayments of long-term foreign 
borrowings, the proceeds of which have 
not been expended prior to July 1. 1972. 
or allocated, do not result in transfers of 
capital. 

Section 1001(a) defines the term "bor¬ 
rowing by an AFN". As is the case with a 
DI's long-term foreign borrowing, a 
"borrowing by an AFN” includes not only 
the typical loan of funds and sale of debt 
obligations, but may also include other 
transactions, tin* practical economic ef¬ 
fect of which Is that the AFN acquires 
an interest in property, with ail or part 
of the payment deferred to some future 
date. Thus, for example, an installment 
purchase of property by an AFN may in¬ 
volve a "borrowing" for purposes of 
Subpart J. (8ee 8 B324-4.) 

Section 1002(e) (1) provides that a bor¬ 
rowing by a DI or by an AFN is deemed 
to have been made on the date the pro¬ 
ceeds are received by the borrower, or, if 
a purchase of property on credit is 
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involved, on the date the property Is pur¬ 
chased. If. however, the borrowing in¬ 
volves a public offering of securities, the 
borrowing is deemed to have been made 
on the date the securities are issued, and 
if the borrowing involves the use of an 
overdraft facility, the borrowing is 
deemed to have been made when the 
overdraft is used. The date of a borrow¬ 
ing Is significant in determining (1> 
whether the borrowing, if made by a DI. 
qualifies as long-term foreign borrowing 
under 8 324. and (3) whether any re¬ 
payments of the borrowing are expected 
to be made within 7 years from the date 
thereof. 

As Is the case with respect to a long¬ 
term foreign borrowing under 8 334(b) 
(1). the refinancing of a borrowing by an 
AFN, by virtue of renewal, extension, or 
continuance thereof or a subsequent bor¬ 
rowing from the same or another lender, 
is not a repayment of the borrowing or 
the making of a new borrowing. (See 
1002(e) (2).) 

Delivery of equity securities of a DI 
to holders of debt obligations issued by an 
AFN. in exchange for the debt obligations 
of the AFN. constitutes repayment by the 
DI of the AFN*s borrowing (a transfer of 
capital under I 312(a) (6) in the amount 
of the debt retired >. Such treatment is 
analogous to the treatment of delivery 
of equity securities of a DI in exchange 
for the debt obligations issued in connec¬ 
tion with a long-term foreign borrowing. 
(See 8 B324-11 regarding repayment by 
conversion with respect to long-term for¬ 
eign borrowing.) 

There are. however, some significant 
differences between a borrowing by an 
AFN (other than borrowings by an AFN 
covered by Subpart N) and as long-term 
foreign borrowing by a DI. 

First, while a DI’s long-term foreign 
borrowing must be made from a foreign 
person < other than a Canadian person). 
a borrowing by an AFN may be made 
from any person, including a United 
States or a Canadian person, so long as 
such person is neither an AFN of the DI 
nor the DI Itself. 

Second, expenditure prior to July 1. 
1972. or allocation of proceeds of long¬ 
term foreign borrowing by the DI will 
give rise to deductions from net transfer 
of capital and positive direct Investment, 
under 88 313(d) (1) and 306(e>. Although 
neither the “borrowing by an AFN“ nor 
a guarantee thereof by the DI consti¬ 
tutes a transfer of capital by the DI, in¬ 
vestment by the AFN of funds received 
from its borrowing in other AFNs of the 
DI may result in transfers of capital un¬ 
der 88 SOS and 312. 

Third, while repayment of a DI's long¬ 
term foreign borrowing results in a trans¬ 
fer of capital under 8 312(a)(7). If the 
proceeds thereof have been expended 
prior to July 1.1972. or allocated, repay¬ 
ment of a “borrowing by an AFN“ by the 
AFN will not result In a transfer of capi¬ 
tal. Repayment of such borrowings by 
the DI. however, will result in a transfer 
of capital under 8 312(a) (6) to the bor¬ 
rower AFN. since repayment indirectly 
increases the DI's debt or equity interest 
in the AFN, 


Note that the treatment under Sub¬ 
part N of an “overseas borrowing'* by an 
AFN that qualifies as an OFS of the DI 
is substantially different from the nor¬ 
mal AFN borrowing. (See 88 B1401- 
1405.) 

g B1001-2 Borrowing by « biuincM ven- 
lure AFN. 

The identity of a borrower is normally 
ascertainable by reference to the instru¬ 
ment evidencing the debt obligation. 
However, when a borrowing transaction 
Is purportedly entered into by a business 
venture AFN that is a direct branch of 
a DI (as described in 8 304(a) (I) <ii> >. 
identity of the actual primary obligor 
is difficult to ascertain. Similar difficulty 
is encountered when a borrowing is pur¬ 
portedly made by a business venture AFN 
that is a branch of an incorporated AFN 
(as described in 8 304(a) (1) (til). Since 
the regulations distinguish between 
borrowing by a DI and borrowing by an 
AFN for many purposes. DIs are advised 
to submit transactions involving ques¬ 
tions of this nature to OFDI for an 
interpretation. 

§ B1001-3 Definition of guarantee. 

The term “guarantee * is defined in 
8 1001(c). The written acknowledgement 
of secondary responsibility referred to In 
8 1001(c)(1) is confined to acknowl¬ 
edgements given to a bank. 8uch ac¬ 
knowledgements refer to general assur¬ 
ances of repayment that, in the typical 
case, are now intended to be legally en¬ 
forceable against the DI but represent 
a moral commitment of the DI that the 
loan will be repaid. 

The written guarantee, endorsement, 
etc., specified in 8 1001(c)(2). refers to 
the customary legally binding commit¬ 
ment whereby the DI guarantees pay¬ 
ment of principal and Interest by. or 
collection thereof from, an AFN. It does 
not include subordination agreements. 
- The reference to “through-put** agree¬ 
ments. “take or pay** contracts, “keep¬ 
well" agreements and similar written 
agreements in 8 1001(c)(3) covers cer¬ 
tain types of financial arrangements 
designed to assure that the AFN will have 
sufficient funds to repay the relevant 
borrowing. Generally, a “through-put" 
agreement Is an agreement (typically 
made by companies in the extractive in¬ 
dustries) whereby the DI agrees to put 
certain types of raw materials through 
a particular processing, refining or de¬ 
livery facility of an AFN. while a “take 
or pay" contract is a supply agreement 
whereby the DI contracts to pay for 
production made available by the AFN. 
whether or not the DI in fact accepts de¬ 
livery. A “keep-well** agreement refers 
generally to an agreement whereby the 
DI agrees to supply sufficient funds to 
the AFN for working capital to enable 
repayment of the borrowing In question. 

Section 1001(c)(4) provides that 
mortgages, pledges, or hypothecations of 
property made by a DI as security for 
repayment of a borrowing by an AFN 
will constitute a "guarantee*' if the 
transaction does not Involve a transfer 
of capital by the DI under 8 313(a)(9). 


The guarantees described In 8 1001 <c> 
(3)-(4) are not limited to transactions 
involving banks. 

Example t . DI pledgee stock of a domenti 
"amilAle" to a domestic bank aa security for 
a borrowing by an AFN from such bank. The 
pledge constitutes a guarantee under 
f 1001(c)(4). 

Example 2. DI pledgee equity securities of 
foreign corporations that are not AFNs to a 
domestic bank as security for a toorrowlm; 
by an AFN from a foreign branch of such 
bank. The pledge constitutes a guarantee 
under I 1001(c) (4). 

Example 3. DI pledgee a Deutsche Mark 
deposit in a Ocrman bank as security for a 
borrowing by an AFN from such bank. Tin 
pledge constitutes a transfer of capital un¬ 
der 1312(a)(0) and does not constitute a 
guarantee under I 1001(c)(4). 

Example 4. DI pledgee a demand deposit tn 
a domestic bank as security for a borrowing 
by an AFN from a foreign branch of such 
bank. The pledge constitutes a guarantee 
under f 1001(c) (4). 

The term “guarantee** includes a guar¬ 
antee given by one AFN in respect of a 
borrowing by another AFN of the same 
DI, if repayment pursuant to the guar¬ 
antee would result in a transfer of capi¬ 
tal by the DI under 8 505. A 6 313(a) (6> 
transfer of capital would be charged to 
the DI by operation of 8 505(a) (3) if the 
guarantor AFN that makes repayment 
pursuant to the guarantee is an affiliate 
of the DI under 8 903(a). 

Example 5. DI has two AFNs: A wholly 
owned subsidiary in Panama (P) that in 
turn has a wholly owned subsidiary in 
Sweden <8). 8 borrows from a foreign bank 
Repayment of the borrowing Is guaranteed 
by P. If P is called upon to repay the borrow¬ 
ing of 8. the payment (whether made directly 
to the lender or to 3) Is deemed a transfer 
from Schedule A to the DI and from the DI 
to Schedule C, pursuant to f 505(a) (3). Any 
positive net transfer of capital to Schedule C 
attributable to the transfer deemed made by 
the DI will generally be authorized under 
Subpart J If the DI files a certificate (Form 
FDI-106) within 10 days after the execution 
of the guarantee by P. 

§ B1001-4 DI*s gun ranter of an AFN 

borrowing. 

Except for certain AFN borrowings 
from banks made prior to January 1, 
1968. and those repaid through conver¬ 
sion into stock of the DI. 8 1002(a) au¬ 
thorizes repayment by a DI of an AFN s 
borrowing only If made pursuant to Dr’s 
guarantee of such borrowing. Thus, in 
most cases, in order for repayment to be 
authorized, there must be both a “guar¬ 
antee" and a “borrowing by an AFN ", 
as those terms are defined In 8 1001. 

Example 9. DI’s AFN arranges to borrow 
•1 million from a New York bank. On June !. 
1070. AFN receives $1 million from the bank 
and gives ths bank a note in that amount, 
payable in 2 years, and also gives the bank 
a guarantee of repayment of principal and 
interest executed by the DL On June 1. 1070. 
the AFN has made a borrowing that is 
guaranteed by the DI. 

Example 7. On Junt 1. 1970. DI’s AFN 
receives machinery purchased from an 
Bngliah manufacturer with a value of |i 
million. Under the terms of the purchase 
agreement. 1250.000 is payable upon receipt 
of the machinery, the remainder being pay¬ 
able in three equal annual Installments of 
•250,000 (plus Interest), commencing 1 year 
from date of receipt of the machinery Upon 
receipt of the machinery, the AFN delivers 
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to the seller a guarantee of repayment of 
principal and Interest executed by the DI. 
On June S. 1970. AFN has made a borrowing 
guaranteed by the DI. 

Example 8. On June 1. 1970. DI's Schedule 
C AFN, pursuant to a purchase agreement 
previously entered Into, acquires ail the stock 
of a corporation In Schedule A for 92 million. 
The AFN must pay $500,000 at the closing on 
June 1, the remainder bolng payable to the 
selling shareholders of the foreign corpora¬ 
tion In five equal annual Installment! of 
$300,000 (plu* interest), commencing 1 year 
from the closing date. At the closing, the 
AFN delivers to the selling shareholders a 
guarantee of payment of the principal and 
interest executed by the DI. On June 1. 1970. 
the AFN has made a borrowing guaranteed 
by the DI. (Acquisition of the Schedule A 
corporation will result in a transfer of cap¬ 
ital. under 55 505 and 812(a) (1), of $2 million 
from the Schedule C AFN to the DI and from 
the DI to the Schedule A AFN. Since the 
borrowing to not a long-term foreign bor¬ 
rowing as defined In I 324(a). no deduction 
with respect to net transfer of capital will 
be received by the DI. If the DI must repay 
the borrowing pursuant to the guarantee, a 
transfer of capital to the Schedule C AFN 
will result under f 312(a) (6).) 

Example 9. Dl'a AFN arranges with a group 
of Investment banking organizations for the 
sale of 12-year debentures in face amount of 
110 million to be dated September 1, 1970. 
The debentures will be guaranteed by the 
DI os to payment of principal, interest and 
premium (if any). The debentures also will 
be convertible into common stock of the DI. 
On September 5.1970. an underwriting agree¬ 
ment is signed pursuant to which the de¬ 
bentures are to be sold to the underwriters 
at a discount of 3 percent and sold to the 
public at par. At the closing on September 
25. 1970. AFN issues the debentures and re¬ 
ceives a check from the underwriters for 
59,500.000, the 3 percent discount and other 
underwriting commissions, fees nnd expenses 
having been deducted. On September 25. 
1970. the AFN has made a borrowing of 
$10 million guaranteed by the DI. 

Example 10. DI's Schedule C AFN <C) ar¬ 
ranges with a group of Investment banking 
r, anizaUons for the sale of $10 million of 
13-year debentures to be dated September 1, 
1970. The debentures will be guaranteed by 
DI as to payment or principal, interest, and 
premium (if any). Attached to the deben¬ 
tures will be warrants which may be detached 
after a period of 0 months from the date of 
Nuance and which entitle the holder to 
purchase a certain number of shares of the 
common stock of DI at a specified price. The 
v* arrant* are valued by DI's independent 
financial counsel at $750,000 (a valuation 
acceptable to OFDI). On September 5. 1970. 
an underwriting agreement la signed pur¬ 
suant to which the debenturs are to be 
*old to the underwriters at a discount of 3 
percent and sold to the public at par. At the 
closing on September 25, 1970. C Issues the 
debentures and receives a check from the 
nderwrltera for $9,500,000. the 3 percent 
discount and other underwriting commis¬ 
sions. fees, and expenses having been de¬ 
ducted. C has made a borrowing of $10 mil¬ 
lion guaranteed by the DI on September 25, 
1970. On the same date DI is considered to 
have made a transfer of capital under | 312 
(a) to C In the amount of the value of the 
warrants ($700,000) that are attached to the 
debentures. 

Example If. On September 15. 1968, DTa 
AFN entered Into a revolving credit arrange¬ 
ment with a foreign bank, pursuant to which 
AFN could borrow up to $5 million during a 
period ending September 15, 1975. The agree¬ 
ment provided that each takedown under 
the arrangement would be evidenced by a 
180-day note, each note bieng renewable by 
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it* terms within the overall period of the 
arrangement. DI executed and delivered to 
the foreign bank a guarantee of payment of 
principal and Interest of any borrowings 
made by the AFN pursuant to the revolving 
credit arrangement. On October 1. 1958, AFN 
took down $3 million and on February 1, 
1909, It took down $2 million. AFN made a 
borrowing guaranteed by the DI of $3 million 
on October 1, 1968. and another borrowing 
guaranteed by the DI of $2 million on Feb¬ 
ruary 1.1969. 

The authorization contained in § 1002 
(a) is limited to repayment of a guaran¬ 
teed borrowing. Payments made by a DI 
pursuant to guarantees of performance 
by its AFN of contractual obligations 
other than the repayment of debt are 
not authorized by ft 1002(a). 

Example 12. DI haa a Schedule C AFN (C) 
that is engaged in the business of road con¬ 
struction. C enters into a contract with a 
foreign government for construction of a 
highway that must meet certain specifica¬ 
tions. DI guarantees performance by C of 
the contract according to specifications con¬ 
tained therein. If DI is called upon to pay 
money to the foreign government or to trans¬ 
fer funds to the AFN to enable perform¬ 
ance according to the oontract specifica¬ 
tions, the payment or transfer Is not author¬ 
ized by | 1002(a). 

Example 13. DI ha* a Schedule C AFN in¬ 
volved in the construction business. From 
time to time, AFN makes bids on certain 
construction projects, in connection with 
which the AFN must file a bond that is for¬ 
feited if AFN Is let a contract that it cannot 
perform. AFN has an arrangement with its 
local bank. In the form of an overdraft 
whereby the batik will pay any such for¬ 
feited amounts. DI hss Issued a guarantee 
of payment of principal and interest of any 
amount* paid by the bank pursuant to it* 
arrangement with the AFN. If the AFN uti¬ 
lizes the arrangement to pay a forfeit which 
result* in an overdraft, the AFN. at that 
time, will have made a borrowing guaranteed 
by tho DI. and repayment by the DI may be 
authorized under I 1002(a). 

Example 14. On July 1. 1960, DI’s AFN 
entered Into a 20-year charter-hire agreement 
with an unamiiated foreign national (X) for 
a ahlp. The terms of the charter-hire agree¬ 
ment with X are construed by AFN's public 
accounting firm as an installment purchase 
under accounting principles generally ac¬ 
cepted in the United States, and AFN treat* 
an appropriate portion of the charter-hire 
payments as return of principal to X and 
treats the remainder as interest charges. 
Under the charter-hire agreement. AFN also 
agrees, among other things, to keep the ship 
in good repair, to keep it clear of any liens, 
and to hold X harmless from any liabilities 
that may arise out of the operation of the 
ahlp. At the closing. DI executes and delivers 
to X a guarantee of payment and perform¬ 
ance of all of the obligations of AFN under 
the charter-hire agreement. At the closing, 
AFN has made a borrowing guaranteed by 
the DI In the amount of the aggregate prin¬ 
cipal portion of charter-hire payment* to be 
made during the term of the charter-hire 
agreement. The DI's guarantee of any other 
obligation* of AFN under the charter-hire 
agreement Is not a guarantee of a borrowing 
by the AFN. and any payments or transfers 
to the AFN to enable it to perform any such 
obligation cannot be authorized under I 1002 
(a). 

Renewal of a prior guarantee, or execu¬ 
tion of a guarantee upon refinancing of a 
previously guaranteed AFN borrowing, 
is not considered to be a new guarantee 
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unless the principal amount guaranteed 
la Increased. Moreover, renewal of a 
guarantee or execution of a new guaran¬ 
tee with respect to an AFN borrowing 
that is still outstanding is not considered 
to be the making of a new guarantee. 

Example 1$. On September 1. 196J Dl'a 
AFN entered into a revolving credit agree¬ 
ment with a foreign bank (X) that permitted 
AFN to borrow up to $2 million. The borrow¬ 
ing was guaranteed by DI. AFN Immediately 
took down the entire $2 million. On Sep¬ 
tember 1. 1969, AFN makes a $2 mill ton bor¬ 
rowing from another foreign hank (Y). 
giving Y as 3-year note in the principal 
amount of $2 million. The $2 million is used 
to repay AFN’s borrowing from X Even 
though DI execute* a new guarantee of re¬ 
payment of the 8-year note in favor of Y. DI 
is not considered to have made a new 
guarantee. 

Example 16. On September 1, 1968, Dl'a 
AFN entered into a revolving credit agree¬ 
ment with the foreign branch of a United 
state* bank for a period of 5 years. Under 
the agreement. AFN could make borrowings 
of up to $5 million evidenced by 180-day 
note* renewable by their terms. The agree¬ 
ment also provided that the DI gtiarantees 
repayment of each 180-day note aa to the 
payment of principal and Interest. On Sep¬ 
tember 1. 1068. AFN Immediately took down 
the fuU $5 million. On March 1. 1969, AFN 
executed new 180-day note* for the full 
$5 million and delivered to the bank a 
new guarantee of DI with respect to the new 
notes. DI is not considered to have made a 
new guarantee. 

§ 111002-1 Authorization of positive di¬ 
rect investment Attributable to repay, 
men! of certain borrowings. 

Positive direct investment attributable 
to a DI*s repayment of an AFN’s borrow¬ 
ing Is authorized by ft 1002(a) if: 

The borrowing was guaranteed by the DI 
prior to January 1. 1968 (I 1002(a)(1)); 

The borrowing was guaranteed by the DI 
on or after January 1. 1968. but prior to 
June 10. 1968. and the DI complied with the 
certification requirement* of |2(aj(i) of 
General Authorization No. I (| 1002(a)(1)); 

The borrowing was guaranteed by the DI 
on or after June 10. 1968. and the DI com¬ 
plied with the I 1002(b) oertlficatl'Mi re¬ 
quirements (f 1002(a) (6)): 

The borrowing was obtained from a bank 
prior to January 1. 1968 (I 1002(a)(2)); 

The borrowing wa* obtained from a bank 
on or after January 1. 1968. pursuant to a 
fixed loan commitment or line of credit 
established prior to January 1, 1968. or any 
renewal or extension thereof (I 1002(a) (2)); 
or 

The borrowing Involved Issuance of debt 
obligations by the AFN convertible into 
stock of the DI (the date of the borrowing 
being irrelevant), and repayment by the DI 
consists of delivery of DI’s stock upon ex¬ 
ercise of conversion right* f 1002(a) (3)). 

Positive direct investment attributable 
to repayment of a DI’s long-term foreign 
borrowing is also authorized by ft 1002 
(a> if; 

The borrowing was made prior to Janu¬ 
ary 1. 1968 (| 1002(a)(4)); 

The borrowing was made from January 1. 
1968. through June 9. 1968, and the DI 
complied with the certification requirements 
of 12(b) of Ocneral Authorization No. 1 
(I 1002(a)(4)); 

The borrowing was made on or after 
June 10. 1968. and the DI complied with the 
I 1002(b) certification requirements (f 1002 
(a)(6)); or 
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Tbo borrowing Involved the lMUinoi of 
debt obligation* of the DI convertible Into 
stock of the DI. and repayment by th’* DI 
confute of delivery of the DI** stock upon 
exercise of conversion right* (I 1003(a)(3)). 

Sccllon 1002(a) authorizes not only a 
DI‘s actual repay ment of the enumerated 
AFN borrowings, but also transfers of 
capital by a DI to AFNs to enable direct 
repayment of such borrowings. 

However, 9 1002(d) provides that posi¬ 
tive direct investment by a DI is not 
authorized under 9 1002(a) If repayment 
of the borrowing Is made at the option 
of the DI. Repayment pursuant to a call 
or like provision vesting control of the 
time of repayment in the DI or an AFN, 
or the existence of unexerdsed options to 
renew, extend or continue the borrowing 
at the time of repayment, will be deemed 
to result In repayment at the option of 
the DI. 

(i) Preprogram guarantee of AFN 
borrowing. Repayment by a DI of an 
AFN borrowing, pursuant to a guarantee 
made prior to January 1. 1968. Is au¬ 
thorized by 9 1002(a)(1). A transfer of 
capital by the DI to an AFN to enable 
the AFN to repay a borrowing is similarly 
authorized, if the borrowing was guaran¬ 
teed prior to the effective date. For the 
purposes of 9 1002(a)(1), a guarantee 
will be considered to have been made 
prior to the effective date If it was exe¬ 
cuted prior to the effective date, even 
though the AFN might not have actually 
made its borrowing until after the effec¬ 
tive date. Renewal of such guarantee or 
execution of a new guarantee in connec¬ 
tion with the same borrowing of the AFN 
or the refinancing thereof for which the 
first guarantee was executed will not be 
considered a new guarantee. 

Example 17, DI ha* an AFN (O) tn Sched¬ 
ule C. On September l. 1967. C borrowed 
*300,000 Irom a foreign bank for a term of 3 
years, repayment of the borrowing being 
guaranteed by DI on the same data. For 
1070 DI electa 1604(a) with a zero his¬ 
torical allowable in Schedule C. On Au¬ 
gust 31. 1970. when the loan becomes due. 
DI Is called upon under the guarantee to 
repay the loan, plus *20,000 In accrued un¬ 
paid Interest. C itself being unable to make 
repayment. DI makes repayment as de¬ 
manded. Repayment of the borrowing plus 
accrued Interest to the aggregate of *320,- 
000 Is authorised by f 1002(a)(1) regardless 
of the fact that no positive direct Investment 
1* authorized to DI under Subpart E during 
1970 in Schedule C. 

(U) Repayment of AFN bank borrow¬ 
ing made or committed prior to Janu¬ 
ary 1. 1968, A transfer of capital is au¬ 
thorized if made in repayment of. or to 
enable an AFN to repay, a borrowing by 
such AFN from a bank made prior to 
January 1, 1968, or a borrowing by such 
AFN from a bank made on or after 
January 1. 1968. pursuant to a fixed loan 
commitment or line of credit established 
prior to such date or pursuant to any re¬ 
newal or extension thereof. Such repay¬ 
ment is authorized, however, only if the 
liquid assets of the AFN are not suffi¬ 
cient to repay the borrowing at maturity 
and if the AFN has made every reason¬ 
able effort to refinance the borrowing 
on terms generally available to com¬ 
panies of similar size and financial posi¬ 


tion. If. on or after January 1. 1968. the 
amount of such pre-January 1, 1968, 
fixed loan commitment or line of credit 
is increased by 10 percent or more, a new 
fixed loan commitment or line of credit 
is deemed to have been established at 
the time of the Increase In an amount 
equal to the amount of the Increase (see 
9 1002(a) (2)): repayments under the 
new fixed loan commitment or line of 
credit are not authorized by 9 1002(a) 
(2) but may. If the applicable certifica¬ 
tion requirements are complied with, be 
authorized by 9 1002 (a) (1) or (a) (5). 

If an AFN made a pre-January 1, 
1968 borrowing from a bank and such 
borrowing was also guaranteed prior to 
January 1. 1968. the repayment will be 
generally authorized under 9 1002 (a> 
(1). rather than under 9 1002(a)(2). If. 
however, the borrowing by the AFN was 
made pHor to January 1. 1968, and the 
guarantee w*as made after January 1, 
1968. 9 1002(a)(2) will apply, unless DI, 
at the time of the guarantee, filed a cer¬ 
tificate pursuant to General Authoriza¬ 
tion No. 1. 

Example 18. DI hu an AFN (C) in Sched¬ 
ule C. On September 1. 1967. O borrowed 
*300.000 from a foreign bank (F) for a term 
of 3 years. Repayment of the borrowing waa 
not guaranteed by DI. but DI repaid the 
principal and accrued Interest of *320.000 
voluntarily on August 31. 1970, when the 
loan became due. At the time of such re¬ 
payment, C had liquid asset* which were 
just sufficient to meet it* current operating 
expenaee. and C had diligently, though un¬ 
successfully. attempted to refinance the bor¬ 
rowing with F and with other foreign lend¬ 
ers. The repayment by DI 1* authortoed by 
| 1002(a)(2). 

Example 19. DI ha* an AFN (C) in Sched¬ 
ule C. On December l, 1967. C entered Into a 
revolving credtt agreement with a foreign 
bank (F) pursuant to which C could bor¬ 
row up to *1 million over a period ending 
November 30. 1970. Borrowings under the 
agreement are to bo made against note* 
with maturities of 90 day* which can be 
renewed within the overall period of tho 
agreement. On January 16. 1968. C took down 
the entire *1 mlUlon and the note waa rolled- 
over until November 30. 1970. at which time 
the outstanding Indebtedness, pin* *60,000 
In accrued Interest, became due. At this time. 
C had liquid asset* which were sufficient to 
repay only *300.000 of the amount due and 
C was unable, after diligent effort, to re¬ 
finance the balance with F or with other 
foreign lenders. Accordingly, the remaining 
*760,000 due was paid by DI on November 30, 
1970 The payment by DI to F of *750,000 Is 
authorized by | 1002(a)(2). 

Example 20, On September 1. 1967, an AFN 
of DI entered Into a revolving credit agree¬ 
ment under which AFN could borrow up to 
*1 million, and AFN Immediately took down 
the entire amount. On September 20, 1968, 
the amount available to AFN under the 
revolving credit agreement was increased to 
*1.500.000, and AFN borrowed the additional 
*600.000 to October 1968. As a result, a new 
*500.000 line of credit Is deemed to have been 
established an September 20. 1968. and re¬ 
payment by DI of any part of the additional 
*500.000 borrowing will not, therefore, be 
authorized by 1 1002(a)(2) but would be 
authorized by f 1002(a)(5) If DI had guar¬ 
anteed the adlUonal *500.000 borrowing and 
had compiled with the certification requlre- 
mente of | 1002(b) of Subpart J. 

(ill) Repayment of AFN borrowing 
pursuant to guarantee made in the pe¬ 


riod January l t 1968, through June 9. 
1968, Repayment by a DI of an AFN 
borrowing, pursuant to a guarantee made 
on or alter the effective date through 
June 9. 1968, U authorized by 9 1002*ai 
(1). if the DI filed a certificate described 
in 9 2(a)(1) of General Authorization 
No. 1 . A transfer of capital by the DI to 
an AFN to enable the AFN to repay such 
borrowing is similarly authorized 

Section 2(a) (1) of General Authoriza¬ 
tion No. 1 required the DI to state that 
the DI “has no reason to believe, under 
existing circumstances, that the affil¬ 
iated foreign national will be unable to 
pay or otherwise satisfy such Indebted¬ 
ness without resort to performance un¬ 
der the guarantee • • •/' Although, 
should the DI be called upon to repay 
the AFN’s borrowing pursuant to the 
guarantee, positive direct investment 
would be authorized by 9 1002<ai(1) even 
if in excess of the amount authorized to 
the DI in the year of repayment, the 
Office may Inquire into the good faith of 
the statement made by the DI in its 
certificate. 

Example 21, DI elect* to be governed by 
| 503 during 1969. On March 15, 1963, DI 
executed it* guarantee of payment of princi¬ 
pal and Interest under Its AFN** 1-year note 
In the principal amount of *2 million, ex¬ 
ecuted that same day. DI filed a General 
Authorization No: 1 certificate, based upon 
the belief that AFN could renew the borrow¬ 
ing at the time that lt came due. During 
1968. the AFN experienced financial diffi¬ 
culties. the market for AFN’* produce 
diminished, and DI. at the beginning of I960, 
wo* forced to discontinue the AFN * opera¬ 
tions. DI therefore repaid the 12 million 
pursuant to Its guarantee, on the motun'y 
date of the note. The transfer of capital In 
repayment resulted to positive direct Invest¬ 
ment to excess of *1 million, but the entire 
amount of positive direct Investment at¬ 
tributable to repayment of the borrowing t* 
authorized by f 1002(a)(1). Upon inquiry by 
the Office into the basis for Dl*s statement 
to the certificate. DI may offer as on explana¬ 
tion the changed circumstances which were 
beyond It* control. 

<iv) Repayment of a long-term foreign 
borrowing made prior to January l, 
1968 . Repayment of a long-term foreign 
borrowing (other than a repayment re¬ 
sulting from conversions of debt into 
equity as described in | 1002(a) <3)> 
made prior to the effective date is au¬ 
thorized by 9 1002(a) (4). 

Example 22, In 1967. DI purchased all of 
the stock of a United Kingdom corporation 
from an unalfillated foreign national. The 
purchase price was *5 million. *1 million 
being paid In cash at the dosing and thr 
balance being payable (together with tntere 
of *480,000) 3 years from the date of dosing 
The *4 million balance constitutes a long¬ 
term foreign borrowing and payment of such 
balance in 1970 Is authorized by f 1002i a t 
(4). Payment of the *480,000 in interest d<*« 
not constitute a transfer of capital and thui 
does not require authorization (see 1312(c) 
( 8 )). 

(v) Repayment of a long-term foreign 
borrowing made in the period from Jan¬ 
uary f, 1968 through June 9. 1968. 
Repayment of a long-term foreign bor¬ 
rowing (other than a repayment result¬ 
ing from conversion of debt into equity 
as described in 9 1002(a) (3)) made from 
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the effective date through June 9. 1968, 
Is authorized by 9 1002(a)(4), provided 
that the DI filed a certificate described in 
| 2Cb> ol General Authorization No. 1. 

Section 2(b) of General Authorization 
No. 1 required the DI to state that it “has 
reason to believe that, under existing 
circumstances, the borrowing will ulti¬ 
mately be repaid or satisfied from sources 
outside the United States.” 

Example 23. On March 18. 1068. DI made a 
long-term foreign borrowing from a foreign 
bank, the proceeds of wh‘lch were #2 million. 
DI gave the bank IU nose with an original 
maturity of 12 months and filed a General 
Authorisation No. 1 certificate In the belief 
that It could either renew the note when it 
became due or repay the borrowing with pro¬ 
ceeds of another long-term foreign borrow¬ 
ing. DI immediately loaned an of the proceeds 
to a Schedule C AFN. During 1908. the APN 
experienced financial dlfficuitk*. the market 
far APN’s products diminished and DI. at the 
beginning of 1960. was forced to discontinue 
the AFN'a operations. DI was unable to renew 
the note or refinance the long-term foreign 
borrowing from another foreign lender, and 
DI repaid the borrowing from ita funds in the 
United States. The transfer of capital In re¬ 
payment of the borrowing resulted, at the 
end of 1969. In positive direct investment In 
excess of DI's Schedule O allowable and was 
authorised by | 1002(a)(4). Upon Inquiry by 
the Office Into the basis for DI*s statement In 
the certificate. DI may offer as an explanation 
the changed circumstances beyond Its con¬ 
trol. 

(vi) Repayment through conversion of 
debt obligations into stock of DI. Re¬ 
payment by reason of the delivery of 
equity securities of the DI to holders of 
debt obligations of the DI (including an 
international finance subsidiary of the 
DI) or of debt obligations issued by an 
AFN. pursuant to conversion or similar 
right*, is authorized by 9 1002(a) (3). No 
certificate is required to be filed in order 
to authorize such repayment, regardless 
of when the borrowing was made. A 
certification must be filed, however, in 
order to provide authorization for cash 
itfiyment of principal upon maturity of a 
convertible debenture offering, under 
9 1002(a) (5) and <6>, since 9 1002(a) (3) 
does not authorize such cash repayment. 

For purposes of 9 1003. a transfer of 
capital resulting from a repayment by 
conversion is deemed to have been made 
iii the year immediately following the 
year in which the conversion or similar 
rights are exercised 

example 24. In February 1008. an interna¬ 
tional finance subsidiary of a DI sold 420 
million of 12-year debentures In a public 
offering, the proceeds of which qualify as 
long-term foreign borrowing proceeds under 
I 324. The debentures are convertible into 
c 'mmon stock of DI commencing 0 months 
from the date of issue. The proceeds of the 
debentures were invested In Incorporated 
APNs of DI In Schedule A, where DI, during 
1908. was authorized under I 504 to make 
positive direct investment of $3 million. 
During 1968, DI delivered $5 million worth 
of Its common stock Mn aggregate market 
value at the time of delivery) to holders 
of the debentures as a result of the con¬ 
version of $3,500,000 In principal amount 
of the debentures. Such delivery resulted 
la s $3,500,000 repayment of the borrow¬ 
ing In 1908 (l.e.. a transfer of capital to 
Schedule A during 1968 which Is deemed to 


be made the following year for purposes of 
f 1003). During the same year. DI made addi¬ 
tional positive direct Investment of $3 mil¬ 
lion In Schedule A. which was authorized by 
1504(a)(1). The positive direct Investment 
resulting from delivery of the stock was au¬ 
thorized under 1 1002(a)(3). Pursuant to 
I 1008. DI's Subpart B allowables are reduced 
by $3,500,000 In I960. 

Example 25. In November 1908. a Luxem¬ 
bourg AFN of DI (L) sold $20 million of 13- 
year debentures In a public offering. Attached 
to the debentures were warrants entitling the 
holder to purchase a certain number of shares 
of DI*s common stock at s certain price. A 
holder of the warrants may also exchange a 
debenture, upon presentation of the warrant, 
for common stock of Df. DI*s Independent 
financial counsel valued the warrants at $2 
million (which valuation was acceptable to 
OFDI). and DI recognized a transfer of capi¬ 
tal to L in that amount In connection with 
issuance of the debt and warrant package. 
During 1060. an aggregate principal amount 
of $3 million of debentures was presented 
along with the warrants, and DI Issued com¬ 
mon stock In exchange therefor. The ex¬ 
change constitutes the satisfaction of an 
APN debt obligation, resulting In an addi¬ 
tional transfer of capital under I 312(a) (0) 
In the principal amount of the debt surrend¬ 
ered ($3 million). Under 1 1002(a)(8), the 
transfer of capital la deemed to be made in 
the year following exchange, so that DI's 
Schedule C allowable Is not reduced under 
I 1003 until 1970. 

<vii» Guarantee made on or after 
June 10, 1968. Repayment by a DI of an 
AFN borrowing, pursuant to a guarantee 
made on or after June 10. 1968. is au¬ 
thorized by 9 1002(a)(5). provided that 
the DI filed a certificate described in 
f 1002(b). A transfer of capital by the 
DI to an AFN to enable the AFN to repay 
such borrowing is similarly authorized. 

Section 1002(b) requires the DI testate 
that it has reason to believe either that 
it will make no transfers of capita] in 
repayment of the AFN borrowing within 
7 years of the date of the guarantee, or, 
if It does make transfers of capital In re¬ 
payment of the borrowing within the 7- 
year period, positive direct Investment 
resulting therefrom, if any. will be au¬ 
thorized by the DI’s Subpart E (or M) 
allowable in the appropriate scheduled 
areas. 

Example 26. During 1908. DI had 9 804 
historical allowables of $750500 In Schedule 
B and $1,250,000 In Schedule A DI had two 
AFNs In Schedule B: P and X. P had existed 
for a number of yean and had maintained 
a substantial level of earnings for the past 3 
years. X had been organized in 1967 and had 
lost money In that year, but DI expected X 
to break even In 1908 and perhaps have small 
earnings In 1969. On July l. 1968. DI negoti¬ 
ated an overdraft faciUty for X from a foreign 
hank, pursuant to which X could make over¬ 
drafts of up to $1 million. The term of the 
facility was l year, and DI guaranteed repay¬ 
ment of any amount outstanding at the end 
of that year. DI filed a certificate under 
I 1002(b) stating that DI had reason to be¬ 
lieve that no transfers of capital would be 
involved in repayment of the guaranteed bor¬ 
rowing, becauso renewal of the overdraft fa¬ 
culty was anticipated until such time as X 
would have the financial resources to be able 
to repay the borrowing Itself DI had reason 
to believe that, should X not be able to repay 
at any time. P would be able to loan funds to 
X out of Its substantial cash reserves. 

Through the remainder of 1908. X and P 
encountered unprecedent business reverses. 


causing X to operate again at a loss, and re¬ 
sulting not only in a loss for F, but also ne¬ 
cessitating substantial Invasion of capital 
reserves. During 1908. X took down the full 
$1 million under the overdraft facility Dur¬ 
ing June 1969, the bank indicated that It 
would not renew the overdraft faculty for 
$1 million, but only for $500,000. DI at¬ 
tempted and failed to secure financing from 
other sources to refinance the $800,000. There¬ 
fore. on June 30, 1909. DI repaid $500400 to 
the bonk pursuant to the guarantee This 
repayment was authorized by 1 1002(a)(5). 
and the positive direct Investment resulting 
therefrom had tho effect, pursuant to ! 1003, 
of reducing DI's Schedule B historical allow¬ 
able for 1909 to $250,000. If OPDI should in¬ 
quire Into the inability of DI to perform ac¬ 
cording to Its reasonable expectations at the 
time of filing the certificate. DI may offer the 
unforeseen, changed circumstances as an ex¬ 
planation. 

(viil) Repayment of long-term foreign 
borrowing made on or after June 10, 
1968. Repayment ol a long-term foreign 
borrowing (other than a repayment re¬ 
sulting from conversions of debt into 
equity as described in 9 1002(a)(3)) 
made on or after June 10. 1968. is au¬ 
thorized by 9 1002(a) (6> if the DI filed a 
certificate described in 9 1002(b). 

Section 1002(b) requires the DI to state 
that It has reason to believe either that 
(a) no transfers of capital will be in¬ 
volved in repayment of the long-term 
foreign borrowing within 7 years of the 
date of the borrowing, or (b) if transfers 
of capital are made in repayment of the 
borrowing within the 7-year period, posi¬ 
tive direct investment resulting there¬ 
from. If any. will be authorized by the 
DI’s Subpart E (or M) allowable in the 
appropriate scheduled area. 

Example 27. On September 1. 1968. DI made 
a long-term foreign borrowing of $8 million 
from a foreign bank, giving the bank Its 12- 
month note. DI immediately loaned the 
funds to tta Schedule C AFN (C). Although 
the terms of the note did not make It renew¬ 
able. DI waa assured by the lender that. If 
there would be no material change In the 
DI's business and financial condition and In 
the prevailing money market. It would give 
favorable consideration to requests by the 
DI to roll-over the loan until August 31. 
1975. Boned on existing circumstances. DI did 
not anticipate any material adverse change 
In Its business or financial condition and 
Intended to request renewal to August 31. 
1975. In this situation. DI filed a certificate 
under I 1002(b)(1). During the remainder of 
1968 and in 1909. however, both C and DI 
suffered unexpected business reversals, and 
In August 1909. the lender Indicated that It 
would renew the note only to the extent of 
$2,500,000. DI attempted and failed to find 
financing from other sources, and therefore 
repaid the borrowing to the extent of $2,- 
800.000 from U.8, sources on August 31, 1969. 
The positive direct investment resulting 
therefrom Is authorized by | 1002(a)(6). If 
OFDI inquires Into the inability of DI to 
perform according to tta reasonable expecta¬ 
tions at the time of filing the certificate. DI 
may offer the unforeseen and changed cir¬ 
cumstances as an explanation. 

§ B1002-2 Standard Certificate Form 
FDf-106. 

All certificates filed on or after 
June 10. 1969 must be made on Standard 
Certificate Form FDI-106. (Prior to 
June 10. 1969. the format of submission 
was Immaterial so long as the certlfica- 
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tlon contained all information and 
statements required by Subpart J.) 

A revised Standard Certificate Form 
FDI-106 has been issued by OFDI on 
August 1, 1973. and is applicable to all 
borrowings made after August 31, 1973. 

The certificate must be delivered to 
OFDI within 10 days after the date of a 
borrowing by the DI. or the date of Dl'a 
guarantee of an AFN borrowing, as the 
case may be. For puropses of computing 
the 10-day period, the date of a borrow¬ 
ing by the DI is fixed according to the 
rules of 5 1002t'e)(l). The date of a 
guarantee is not simply the date on 
which DI executes the guarantee or when 
the last act necessary to complete a de¬ 
posit, pledge or hypothecation has taken 
place. Rather, the date of the guarantee 
of an AFN borrowing is the first date on 
which both the guarantee and the bor¬ 
rowing are in existence, under 5 1002(e) 
(1). Thus, if on January 1 DI executes a 
written repayment guarantee with re¬ 
spect to AFN borrowings up to $1 million 
and the AFN borrows only $500,000 on 
that date, then borrows another $500,000 
on June 1, DI may file two certificates, 
each covering a $500,000 guarantee of an 
AFN borrowing, the first by January 10. 
and the second by June 10. Alternatively, 
DI could have Hied a single certificate as 
to the full $1 million on or before Janu¬ 
ary 10. 

As noted above, however. If a DI exe¬ 
cuted a guarantee of an AFN borrowing 
prior to January 1. 1968, but the AFN 
did not actually borrow' until after that 
date, OFDI will not require a certificate 
to have been filed in order for repay¬ 
ment to be authorized Also, If a DI exe¬ 
cuted a guarantee in the period Janu¬ 
ary 1 through June 9, 1968, but the AFN 
borrowing took place on or after June 10. 
1968, the DI is not required to replace 
its General Authorization No. 1 certifi¬ 
cate w ith a Subpart J certificate. 

The following sections explain the 
substantive requirements of Form FDI- 
106 (as revised August 1.1973) except for 
those portions that are self-explanatory. 
For explanation of Form FDI-106 in 
effect for borrowings made on or before 
August 31,1973. see 1972 General Bulletin 
5 B1002-2. 

The certificate should be filed only by 
the DI (or a duly authorized representa¬ 
tive) . If an international finance subsidi¬ 
ary of a DI (see f 323> makes a borrow¬ 
ing guaranteed by the DI. the borrowing 
is treated as if made by the DI itself and 
only one certificate need be filed. A guar* 
an tee by one AFN of a borrowing by 
another AFN would likewise require a 
certificate filing only by the DI. 

A DI that becomes obligated to repay 
long-term foreign borrowing, previously 
certified by another DI, in connection 
with an acquisition described in 5 312(c) 
(1) must file a new Standard Certificate 
Form FDI-106 in order to authorize re¬ 
payment of such borrowing under Sub¬ 
part J. (See 5 B312-18.) 

When a shareholder guarantees a bor¬ 
rowing by a principal DI. a single certifi¬ 
cate should be filed by the principal DI 
on the basis of Its allowable, unless the 
principal DI is an affiliate of the share¬ 
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holder or unless the shareholder has con¬ 
sented to an election under f 906(b) (2), 
Transfers of capital pursuant to such 
guarantee that result in positive direct 
investment will reduce the principal Dl’s 
allowables as provided In 5 1003. If the 
principal DI is an affiliate of the share¬ 
holder guaranteeing the borrowing, the 
member of the affiliated group filing re¬ 
ports under 5 602 should file the certifi¬ 
cate. (See 5 907(d).) If the sharehold¬ 
er has consented to an election under 
5 906(b)(2), the shareholder (and any 
other consenting shareholder guarantee-: 
ing the borrowing) should file a single 
certificate. Positive direct investment at¬ 
tributable to transfers of capital made by 
a consenting shareholder pursuant to 
such guarantee will reduce the allowables 
of such consenting shareholder in 
accordance with the provisions of 5 1003. 

When an indirect owner guarantees 
borrowing by an AFN of the principal DI. 
the principal DI should file a single cer¬ 
tificate. whether or not the election un¬ 
der 5 906(b)(1) has been made, unless 
the principal DI is an affiliate of the 
shareholder. In this case, the member of 
the affiliated group filing reports under 
5 602 should file the certificate. Positive 
direct investment attributable to trans¬ 
fers of capital made pursuant to such 
guarantee will reduce the allowables of 
the principal DI. 

(i) Item /. DI should check the ap¬ 
propriate box as to whether the certifi¬ 
cate relates to (a) "foreign borrowing", 
(b) a guarantee by DI (or an AFN) of a 
borrowing by an AFN. or (c) a guarantee 
by DI (or an AFN) of a borrowing by 
an overseas finance subsidiary governed 
by Subpart N. 

(il) Item II. If the certificate relates 
to a borrowing by an AFN (or an over¬ 
seas finance subsidiary) that is guaran¬ 
teed by the DI. the name of the bor¬ 
rower AFN and the country where the 
borrower AFN is located should be in¬ 
cluded. 

(ill) Item III . In entry (a), the term 
"credit facility" refers to an arrangement 
with a lender (such as a line of credit 
or revolving credit arrangement) where¬ 
by funds may be taken down from time 
to time over a specified period up to a 
stated maximum aggregate amounts, as 
described in | 1002(e) (3). In such cases, 
a DI may file a single certificate with re¬ 
spect to such credit facility. Instead of 
filing separate certificates for each bor¬ 
rowing by the DI or guarantee of an 
AFN's borrowing pursuant to the ar¬ 
rangement involved. (Although 51002 
(e)(3) provides that a certificate with 
respect to a credit facility should be filed 
on or prior to the date of the first take¬ 
down, OFDI will treat such certificates 
as timely filed if they are delivered wdthin 
10 days after the first takedown. > A credit 
facility will be certified only when first 
made or at the time of its renewal. A DI 
must file a new certificate upon expira¬ 
tion of a credit facility and the execution 
of a new credit facility, but only to the 
extent that borrowings pursuant to the 
credit facility are not outstanding at the 
time of renewal. If borrowing are out¬ 
standing, the renewal of the credit facil¬ 


ity is simply a renewal of the borrowing, 
and no new certificate need be filed. (The 
renewal or refinancing, as described in 
1 1002(e)(2), of a takedown under a 
credit facility or of an isolated borrowing 
need not be certified at that time, since 
the renewal or refinancing is not the 
making of a new borrowing or guarantee 
of an AFN borrowing (see 5 324(b) (1).) 

Entry (b) deals with a new borrowing 
or a single takedown pursuant to a credit 
facility if the DI did not file a certificate 
with respect to the entire credit facility, 
but is filing separately for each separate 
takedown pursuant to a credit facility. 
In a few Isolated instances, however, 
such as where DI desires to change the 
statement made in a certificate or where 
changed or additional facts provide a 
more favorable basis for making a cer¬ 
tificate. the DI may desire to file a sec¬ 
ond certificate for a single takedown 
under a credit facility for which a cer¬ 
tificate has previously been filed. In that 
event, <b) should be checked. 

Example 28. On September 1, 1976. DI en¬ 
ters Into a revolving credit arrangement with 
a foreign bank pursuant to which DI mny 
borrow up to $5 million through August 31, 
1974. Borrowings under the arrangement are 
to be made against notes with maturities of 
180 days, renewable within the overall period 
of the arrangement. Funds, borrowed tinder 
this arrangement are to be Invested by DI In 
a Schedule A AFN, where the DI has a his¬ 
torical allowable of $7,500,000. DI believe? 
a* of September 1. 1970, that positive direct 
Investment In Schedule A In 1974. when all 
outstanding indebtedness will be paid In full, 
will not exceed $6,500,000. In this situation. 
DI may die a single Form FDI-106 on the 
basis that all repayments made within 7 
years from the date of each borrowing un¬ 
der the revolving credit arrangement will 
be authorized by f 504. In completing Item 
III of Form FDI-106, DI should check (b), 
entering $5 million as tho amount of the 
credit facility In Item IV and September 1, 
1970 as the date of the borrowing. 

On August 31, 1974, consider the following 
alternative possibilities: 

(a) All borrowings made under the ar¬ 
rangement have been repaid In full. DI and 
the bank renew the revolving credit arrange¬ 
ment on the same terms for an additional 2- 
year period, ending August 31, 1976. Funds 
borrowed under the arrangement as renewed 
are also to be Invested In Schedule A AFN 
In this situation, DI must (lie a new certifi¬ 
cate stating the belief that all repayme:. ^ 
made within 7 years from the date of each 
borrowing will be authorized by 15<M DI 
will check (b) of Item ni and will also enter 
the amount of the credit facility ($5 million) 
and the date, August 31. 1974 In Item IV. 

(b) The arrangement Is renewed, with 
$5 million of borrowings under the prior 
arrangement still outstanding. The funds to 
be borrowed under the renewed arrangetm-n' 
are to be used to refinance the outstanding 
indebtedness. Since, by virtue of the pro¬ 
visions of I 1002(e)(2), funds borrowed un¬ 
der the renewed arrangement to refinance 
existing Indebtedness will not constitute new 
borrowings, DI Is not required to file any 
additional certificates because of the renewal 
of the arrangement. 

(c) The arrangement is renewed, with 
$3 million of borrowings under the prior ar¬ 
rangement outstanding. Thus, $3 million of 
borrowing under the renewal will be used to 
refinance outstanding Indebtedness, and does 
not constitute a new borrowing. The remain¬ 
ing $2 million will constitute a new borrow¬ 
ing, when DI takes down that amount. DI 
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plans to Invest the 42 million In the Sched¬ 
ule A AFN. bo that DI may Ole a single cer¬ 
tificate with respect to tho 43 million bor¬ 
rowing it may make under the renewal 
agreement. If DI Alee a single certificate, 
entry (b) should bo checked. The amount of 
tho arrangement Is 45 million and the date 
u August 81. 1974. However. DI will oertlfy 
only to 42 million of borrowings (45 million 
less 43 million). 

Entry (c) Is for a borrowing consti¬ 
tuting a refinancing of a foreign borrow¬ 
ing or long-term foreign borrowing 
previously certified. Although a refinanc¬ 
ing borrowing as described in f 324 <b) 
(1) need not be certified, there may be 
instances when a foreign lender may in¬ 
sist on certification. 

Entry <d) should be checked If Item 
I <b) or <c) was checked. 

Item IV should show the principal 
amount and date of the transaction be¬ 
ing certified. IX an offering with warrants 
attached Is made by a DI. a certain por¬ 
tion of the funds or other property 
received from the offering will be attrib¬ 
utable to sale of the warrants and. there¬ 
fore, will not constitute proceeds of long¬ 
term foreign borrowing. In such case, 
the DI should indicate the value of the 
warrant*, based upon a valuation by one 
or more of the principal underwriters 
or by DI’s independent financial counsel. 
(OFDI reserves the right to review the 
reasonableness and accuracy of any such 
valuation.) The value of the warrants 
should be deducted from aggregate prin¬ 
cipal amount of the bonds or debentures, 
and the difference is the amount of po¬ 
tential repayment that must be certi¬ 
fied. <See { 324.) If such an offer is made 
by an AFN of DI, attachment of war¬ 
rants will not have an effect on the 
amount of the borrowings. However. DI 
must reflect, on the appropriate Form 
FDI-102 or Form FDI-102F. a transfer 
of capital from DI to AFN in the amount 
of the value of the warrant*. The 
L>I must certify with respect to potential 
repayment of the full aggregate principal 
amount of the debt. 

Item IV should also show the date of 
the transaction being certified (see 9 1002 
( exn and 55 B1001-1 and 1002-2 
above), the currency in which the bor¬ 
rowing Is denominated, and the UB. dol¬ 
lar equivalent. 

<lv) Item V. Unless a guarantee of a 
bororwtng by an AFN Is being certified. 
DI must check the box preceding the 
category of 5 324(a)(1) under which a 
borrowing qualifies as a foreign borrow¬ 
ing. 

<v> Item VI. Item VI follows the 
1 -metureof $ 1002(b). Statement (a) re¬ 
bates 5 1002(b)(1). and Statement (b) 
restates 1 1002(b) (2>. In order to obtain 
authorization to moke positive direct In¬ 
vestment as a result of repaying borrow¬ 
ing described in 5 1002(a) (5) or (6). a DI 
must make one of the two statements by 
checking the appropriate box opposite 
»a) or (b). With respect to etthor state¬ 
ment. a DI must check at least one of 
the boxes. If none of the premises ex¬ 
pressly stated under Statement (a) or 
<b) corresponds to the particular fact* 
of the transaction, the DI must check 


the box marked “Other” and write the 
particular reason for making the state¬ 
ment. In completing Item VI, each DI 
must assume that the regulations will be 
in effect for at least 7 years after the 
date tlie certificate U filed and that the 
amount of positive direct investment au¬ 
thorized to be made by the DI under Sub¬ 
part E or M of the regulations during 
each year of such 7-year period will not 
exceed the amount authorized to be made 
by the DI in the year during which the 
certificate is filed. 

In order to make Statement (a), a DI 
must have reason to believe, based on ail 
the facts and circumstances existing at 
the time the certificate is delivered to 
OFDI. that there will not be any repay¬ 
ment of the borrowing within 7 years of 
the date of the borrowing, or the date 
of the guarantee If the borrowing is by 
an AFN. For purposes of determining 
the 7-year period when a guaranteed 
borrowing by an AFN is involved, the 
date of the guarantee of the borrowing 
is considered to be the first date when 
both the guarantee and the borrowing 
by the AFN arc in existence, e.g., when 
the guarantee has been executed and 
the borrowing has been taken down. As 
to borrowings made under a credit fa¬ 
cility. the 7-year period Is computed 
separately for each borrowing made 
under the facility. 

When making Statement <a>. a DI 
need consider only whether repayment 
of the borrowing can be postponed for 
a period of 7 years. Whether positive 
direct investment resulting from repay¬ 
ment at that time will be authorized by 
the DI’s Subpart E allowables Is Irrele¬ 
vant. For example, a DI that has only a 
5 503 allowable may make the statement 
with respect to a 410 million borrowing 
made in 1973, even though repayment in 
1980 would exceed the present 9 503 al¬ 
lowable. (When the borrowing is repaid 
in 1980, § 1003 requires that positive di¬ 
rect Investment resulting from repay¬ 
ment will be a first charge against sub- 
part E allowables.) Similarly, even 
though a DI would be able to offset any 
positive direct investment <e.g.. by al¬ 
locating proceeds of other long-term 
foreign borrowing) resulting from a re¬ 
payment within 7 years, DI may not 
certify on the basis of Statement (a). In 
such case. DI should use Statement (b>. 

Statement <b) may be made if a DI 
cannot make Statement (a). In order to 
make Statement (b) a DI must have 
reason to believe, based on all the fact* 
and circumstances existing at the time 
the certificate Is delivered to OFDI, that 
any repayment within 7 years of the bor¬ 
rowing either will not result in positive 
direct investment in Schedules A. B, or 
C. or that if such repayment does result 
in positive direct investment, such posi¬ 
tive direct Investment will be authorized 
during the year when repayment is made 
by the DFs Subpart E (or M) allowables 
In the scheduled area in which the trans¬ 
fer of capital under 9 312(a) (8) or (7) 

U incurred. Upon the expiration of the 
7-year period, any repayment made by 
DI will be authorized by 5 1002, even if 
resulting in positive direct investment in 


excess of Subpart E (or M) allowables 
so long as DI has satisfied the conditions 
of Statement <b> during the 7-year pe¬ 
riod. When making such statement, a DI 
must assume that the 5 503 allowable will 
continue to be the amount in effect dur¬ 
ing the year when the certificate is filed. 
Thus, a DI filing during 1973 must as¬ 
sume that the 5 503 allowable will con¬ 
tinue. In future years, at $6 million. Simi¬ 
larly. a DI must assume that historical 
allowables will continue, In future yeais, 
at the amounts set by 9 504 (a) and cc> 
in the year of filing, that for purposes of 
9 504(b) earnings allowables will con¬ 
tinue to be based on 40 percent of earn¬ 
ings in the appropriate prior year or 
years, and that the 5 506 Incremental 
earnings allowable will continue to be 
computed in the same manner. On the 
other hand, where the transaction in¬ 
volved is a borrowing by an AFN with 
the DI’s guarantee, DI must make a rea¬ 
sonable estimate of future AFN earnings, 
based on facts and circumstances exist¬ 
ing at the time the certificate is filed. 

When filing each certificate with re¬ 
spect to a borrowing, the DI must also 
take into consideration the projected u*e 
of allowables in the year when repay¬ 
ment falls due. For example, a DI elect¬ 
ing to be governed by 5 503 during 1973 
and expecting to use the 5 503 allowable 
through 1975 could not file certificates in 
1973 containing Statement (b> with re¬ 
spect to two borrowings, each for $6 mil¬ 
lion and each requiring full principal 
repayment in 1975. Basing certification 
on the availability of a certain allowable 
in a future year, however, docs not bind 
the DI to elect such allowable under 
9 502 for the year in question. 

The following examples illustrate situ¬ 
ations in which the assurances contained 
in Statement (a) would be appropriate: 

Example 29. DI borrows 41 million from a 
foreign bonk on September 1. 1973. giving the 
bunk * note maturing on September 1. 19*0. 
The DI may file a certificate under f 1002(b) 
by checking the box opposite Statement 
(a)(1) of Item VI on Form PDI-10*. since 
no principal payment* are required within 7 
years. 

Example 30. On September 1. 1073. Dl’a 
International finance subsidiary issues to 
non-Canadian foreign nationals debentures 
In the principal amount of 410 million, ma¬ 
turing on March 1, 1080. DI intends to re¬ 
finance the borrowing on March l. 1980. by 
making a 6-month borrowing from a foreign 
bank. DI may certify under I 1002(b)(1) by 
checking the box opposite Statement (a) (2) 
of Item VI on Form FDI-106. because DI be¬ 
lieves that the borrowing can be refinanced 
for a total perkrf of 7 years. 

Example JJ. DI’s sole AFN in Schedule C 
borrows 41 million from a foreign bank on 
September 1, 1973, giving the bank Its note 
maturing on August 31, 1975. The note is 
guaranteed by DI. DI has reason to believe, 
under existing circumstances, that the AFN 
wUl have sufficient financial resources In 
1975 (generated by depreciation, earnings, 
and borrowings) to repay the loan and to 
pay all dividends required to satisfy limita¬ 
tions on positive direct Investment Imposed 
by the regulations (See 1 1002(e)(3).) DI 
may file a certificate under I 1002(b)(1) by 
checking the box opposite Statement (a) (3). 
because DI does not anticipate being called 
upon to make any principal repayments of 
the borrowing pursuant to the guarantee. 
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The following examples Illustrate sit¬ 
uation in which the assurance con¬ 
tained in Statement (b) would be 
appropriate: 

Example 32. DX borrows $5,500,000 from a 
foreign bank on September 1. 1973 using tho 
proceeds to purchase all voting stock of a 
company in Schedule A on September 1. 1073. 
The borrowing Is repayable in 1075, and DI 
does not anticipate having any allowable un¬ 
der | 504 or I 500 during 1975. The DI be¬ 
lieves, under existing circumstances, that the 
acquired company will earn $40,000 In 1075, 
all of which win be reinvested, but (apart 
from repayment of the loan and such re¬ 
invested earnings) does not Intend to 
make any other positive direct Investment 
In excess of $250,000. In this situation, DI 
may file a certificate under 1 1002(b)(2). 
checking Statement (b). Repayment of the 
35,500.000 borrowing In 1975 plus the $40,000 
of reinvested earnings In 1975, plus $250,000 
of other positive direct Investment would 
result In positive direct investment of 
$5,790,000 during that year, all of which 
would be authorized by I 503. 

Example 33. During 1972. DI has historical 
allowables of $400,000 In Schedule C. $5 mil¬ 
lion In Schedule B and $10 million In Sched¬ 
ule A. The 1 504(a) historical allowable is 
elected and. under the upstream provision 
of 1 504(c)(1), DI has a total allowable in 
Schedule C of $800,000 for 1072. based on 
1971 annual eamlnga of DPs Schedule C 
AFNs of $2 million During September 1972 
DI makes long-term foreign borrowing of $1 
million which will be repaid In 1974. DI 
intends to allocate the $1 million to posi¬ 
tive direct Investment In Schedule C dur¬ 
ing 1072. DI has reason to believe, based on 
existing circumstances, that the Schedule C 
AFNs will have annual earnings In 1973 of 
$4 million, giving DI a Schedule C allowable 
during 1974 of $1,600,000. DI further has 
reason to believe that the AFNs, in 1974, will 
reinvest no more than $200,000 of their earn¬ 
ings. Under these circumstances. DI may 
me a certificate under f 1002(b)(2). check¬ 
ing Statement (b) of Item VI on Form 
FDI-106. because there Is reason to believe 
that repayment of the borrowing in 1974 will 
be authorized within the Schedule C allow¬ 
able for that year (Note that DX cannot base 
certification on the allowable available In 
Schedule B or A. even though such allow¬ 
ables would be reduced in 1974 (pursuant to 
I 1003) If the Schedule C allowable Is not 
sufficient to absorb the charge when the debt 
is repaid.) 

Example 34. For 1970, DI elects the histori¬ 
cal f 504(a) allowable, with a Schedule B 
allowable of $1,200,000. During 1970, DI*s 
Schedule B AFNs have earnings of $2 mil¬ 
lion. all of which DI desires to reinvest 
(resulting In positive direct investment of 
$2 million). DI makes long-term foreign bor¬ 
rowing in October 1970 of $800,000. which 
will be repaid in November 1971. and allo¬ 
cates the proceeds to positive direct in vest¬ 
ment in Schedule B at the end of 1970 DI 
has reason to believe that the AFNs In 
Schedule B will again have $2 million of 
earnings during 1971. but that they will be 
able to declare $800,000 of dividends. DI fur¬ 
ther plans, during 1971, to liquidate certain 
Schedule B holdings, which liquidation will 
result in a negative net transfer of capttal 
during 1971 of $900,000. Under these cir¬ 
cumstances. DI may file a certificate under 
1 1002(b) (2), checking Statement (b) of 
Item VI on Form FDI-106. because there Is 
reason to believe that positive direct invest¬ 
ment resulting from repayment of the bor¬ 
rowing in 1971 will be authorized under the 
Schedule B allowable. 
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§ III002-3 Certification with respect to 
convertible debt. 

Section 1002(c)(2) provides that, un¬ 
der certain circumstances, a DI may 
exclude potential transfers of capital re¬ 
sulting from conversion of debt instru¬ 
ments into equity securities of the DI In 
determining (for purposes of Subpart J) 
whether positive direct investment re¬ 
sulting from repayment will be author¬ 
ized by Subpart E (or M) allowables. No 
certificate is required with respect to 
positive direct investment resulting from 
the conversion itself (5 1002(a)(3)). Ac¬ 
cordingly, 5 1002(c) (2) is applicable to 
certification as to (1) repayment by a DI 
pursuant to guarantee of an AFN's con¬ 
vertible debt (under ? 1002(a)(5)), (ii) 
cash repayment of a DFs convertible 
long-term foreign borrowing (under 
I 1002(a)(6)), or (iii) repayment (under 
1 1002(a) (1) or (4)) of a borrowing 
unrelated to the convertible debt at a 
time such debt is outstanding. 

The effect of i 1002(c)(2) is that, in 
the stated circumstances, a DI may rely 
on future allowables and their availa¬ 
bility for cash repayment of borrowings, 
without having to take into considera¬ 
tion the potential charge to such allow¬ 
ables resulting from a conversion. For 
example, if a DI which elects i 503 has 
made a public offering of 20-year con¬ 
vertible debentures in principal amount 
of $20 million, and subsequently makes 
$6 million of long-term foreign borrow¬ 
ing to be repaid in 5 years, a I i002»b> (2) 
certificate may properly be executed as 
to the $6 million borrowing notwith¬ 
standing that potential conversions of 
the outstanding convertible debt could 
use up DI*s 5 503 allowable for the year 
the $6 million borrowing is repaid (as¬ 
suming the conditions in the proviso 
to I 1002(c) (2) are satisfied). 

On the other hand, if convertible debt 
fails to meet either of the two conditions 
in the proviso to i 1002(c)(2), potential 
conversions must be taken into account 
when filing certificates. If the convertible 
debt does not have an original maturity 
of 7 years, potential charges to positive 
direct Investment resulting from conver¬ 
sions must be considered by the DI in 
determining whether sufficient allow¬ 
able will exist during any year to 
authorize cash retirement of the convert¬ 
ible debt or of any other borrowing by 
the DI or an AFN. Similarly, potential 
charges against allowables must also be 
taken Into account by the DI if a non¬ 
public debt issue is convertible within 3 
years of the date of issuance. Potential 
charges against allowables resulting 
from conversion need not be taken into 
account, even if the debt Is convertible 
within 3 years of the date of issuance, if 
the convertible debt is a public offering. 

The term “public offering" for pur¬ 
poses of the second condition in the pro¬ 
viso to § 1002(c) (2) means generally that 
at least half of the issue must be distrib¬ 
uted through normal investment banking 
channels abroad, or sold to foreign pur¬ 
chasers engaged in the business of deal¬ 
ing in securities, in a manner affording 


reasonable prospects of an effective sec¬ 
ondary market for the securities. 

If, in connection with a convertible 
debt issue, DI certifies under 5 1002<b) 
(1) that no principal repayments will be 
made within 7 years, DI need not con¬ 
sider potential conversions even though 
the issue does not satisfy the proviso of 
l 1002(0 (2). However, whenever DI files 
a certificate under 1 1002(b)(2), and 
convertible debt is outstanding that falls 
into either of the conditions of the pro¬ 
viso to $ 1002(c)(2), potential conver¬ 
sions must be considered by the DI, 

Example 35. DI has no I 504 allowable* In 
September 1968, DI purchased all stock or a 
Brazilian corporation from an unafflliated 
foreign national (X) In exchange for a 15 
million debenture issue maturing in 10 yeari 
and convertible (In whole or In part) into 
common stock of DI commencing 3 years 
from date of Issuance. Interest on the de¬ 
bentures Is payable semiannually, but in the 
event of default on payment of any tntere. t 
installment. X has the right to declare the 
entire principal sum to be immediately due 
and payable. However, DI was In good 
financial condition and did not anticipate de¬ 
fault In interest payments. DI filed a certifi¬ 
cate under I 1002(b)(1), since no principal 
repayments are required to be made within 
7 years from the date of Issue. (Repayment 
by reason of conversion would be authorized 
by 1 1002(a)(3). without regard to the Sub. 
part J certification requirements.) In 1970. 
DI desires to make long-term foreign borrow¬ 
ing of $4 million, to be repaid In 1972. and 
to allocate the proceeds thereof to positive 
direct Investment in Schedule A. Without 
regard to any charge against the | 507(a) (2| 
allowable resulting from conversion of the 
debenture. DI may file a certificate with 
respect to t’ e long-term foreign borrowing 
under f 1002(b)(2) If there is reason to be¬ 
lieve that the entire I 507(a) (2) allowable 
will be available to authorize repayment in 
1972. 

Example 35. In 1968. DI made a public of¬ 
fering of $2 million principal amount of con¬ 
vertible debenture*, maturing in 1988 and 
convertible after 6 months from the date 
of Issue. The proceeds were immediately in¬ 
vested In Schedule C. DI filed a certificate 
under I 1002(b) (1) with respect to the bor¬ 
rowing. In 1970, DI makes a $5 million long¬ 
term foreign borrowing from a foreign bank 
repayable at the rate of $1 million annually 
for the next 5 years, and DI allocate* the 
proceeds thereof to Schedule C positive di¬ 
rect investment. In 1970. DI has a | 504iM 
Schedule C allowable of $2,500,000. and h-v 
reason to believe that (except for any posi¬ 
tive direct investment resulting from con¬ 
version of the convertible debt) repayment 
of the bank loan can be accomplished within 
this allowable over tho next 5 years (DI ex¬ 
pects to have annual earnings of $6 million 
in Schedule C. to cause Schedule C AFNu to 
declare dividends of $4,600,000 per year and 
does not expect to make any positive net 
transfer of capital for the* next 5 year* ' DI 
does not have to make allowance for positive 
direct investment resulting from potential 
conversions of the debenture issue when 
analyzing its ability to file a certificate with 
respect to the bank borrowing under I 1002 
(b)(2). 

Example 37. On September 1, 1970, Pi 
publicly offers $20 million principal amount 
of debentures with maturity of 25 yttn 
convertible Into stock of DI at any time 
after 6 months from the date of Issue The 
offering qualifies as long-term foreign bor¬ 
rowing, and DI immediately Invests the pro- 
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ceeds In Schedule C. where DI has a historical 
allowable of $2 million. Under the underwrit¬ 
ing agreement. DI must make mandatory 
linking fund payments to be used by a 
trustee to redeem debentures In the prin¬ 
cipal amount of $1 million In each of the 
years 1975 through 1993. Because original 
maturity of the debenture Issue Is only 5 
years, and not 7 years, consideration must 
be given to whether the #1 million repay¬ 
ment of principal that will be charged to 
ore Schedule C allowable during the years 
1975-77* together with potential conversions, 
can be made within the allowable for that 
schedule. While DI cannot certify under 
i 1002(b)(9) In these circumstances, a cer¬ 
tificate under 1 1009(b)(1) could sUll be 
executed If DI has reason to bellevo that 
any cash principal repayments or conver¬ 
sions In excess of the Schedule O allowable 
could be refinanced so that the full amount 
of the borrowing would have been continu¬ 
ously outstanding for at least 7 years. 

§ R1003—1 Effect of transfers of capital 
in repayment of borrowings. 

Section 1002 provides that positive di¬ 
rect Investment attributable to transfers 
of capital in connection with repayments 
of certain borrowings arc generally au¬ 
thorized. subject to 8 1003. Such repay¬ 
ments are authorized even though 
positive direct investment resulting 
therefrom exceeds a DI’s available al¬ 
lowables during the year of repayment. 
However, to the extent DI has allow¬ 
ables. 8 1003 requires that such allow¬ 
ables be reduced by the amount of the 
repayment. If the amount repaid ex¬ 
ceeds the allowables available In the 
year of repayment, the excess will be 
carried over and charged against allow¬ 
ables in succeeding years until reduc¬ 
tions equal the amount of repayment. 
Accordingly, repayment of a borrowing 
Is permitted but a DI’s allowables are 
correspondingly reduced in the year of 
repayment and, if necessary, in succeed¬ 
ing years. 

Under 8 1003. a repayment charge is 
Incurred by the DI in the year of repay¬ 
ment (except for conversions) in the 
amount of positive direct Investment 
authorized under 8 1002. The allow¬ 
ables elected by DI under Subpart E 
(and Subpart M, if applicable) are re¬ 
duced. but not to less than zero, until 
such reductions equal the repayment 
charge. Of the Subpart E allowables, the 
5 506 Incremental earnings allowable is 
the last to be reduced. Subpart M allow¬ 
ables are reduced after Subpart E allow¬ 
ables, unless the repayment charge is 
incurred in connection with the DI's 
foreign' air transportation operations 
'see 88 1301-13021. in which case the 
Subpart M allowable is reduced first. 
Heductlons of 8 504 allowables In Sched¬ 
ule C are made first to 5 504 (a) and (c) 
or fb>, (d)(3). and (f)(3)(i). and then 
to 8 504 <e) and <f),(3)(il>. 

Section 1003(c)(1) provides that Sub¬ 
part E allowables are reduced first in 
the scheduled area where positive direct 
investment was made under 8 1002 and. 
to the extent the repayment charge ex¬ 
ceeds allowables available for tliat 
scheduled area, then in Schedules C. 
B and A* in that order. If Subpart E 
allowables are insufficient to absorb the 
repayment charge, Subpart M allow¬ 
ables are then reduced. 


Section 1003(c)(5) has been revoked 
for 1973 and subsequent years. It dealt 
with the reduction of the 8 507 allow¬ 
ables by providing that the $4 million 
Schedule A supplemental allowable 
(8 507(a)(2)) would be reduced only to 
the extent that the DI had repaid a 
long-term foreign borrowing the pro¬ 
ceeds of which were expended in Sched¬ 
ule A or were allocated to positive direct 
Investments in Schedule A. or to the 
extent that the DI lias made payments 
on a guarantee of a Schedule A AFN 
borrowing or to enable a Schedule A 
AFN to repay its borrowing. (See 
8 B1003-KIV) for the effect of the revo¬ 
cation of 8 1003(c)(5).) 

To the extent that the repayment 
charge in any year exceeds all applicable 
Subpart E and M allowables, 8 1003(d) 
provides that allowables in the following 
year or years are reduced in the same 
manner. However, prior to 1973 a DI 
could elect under 8 1003(d) not to have 
its 8 507(a) (2) Schedule A supplemental 
allowable reduced in any year by a 
carryforward (from 1969 or a subsequent 
year) of a repayment charge attribut¬ 
able to Schedule A. 

(1) The repayment charge. A repay¬ 
ment charge is incurred in the amount 
of positive direct investment resulting 
from transfers of capital enumerated in 
8 1002(a) (l)-<6), namely, (a) those to 
repay or enable the AFN to repay certain 
borrowings of the AFN; (b> those con¬ 
sisting of the delivery of equity securities 
of the DI upon conversion of certain debt 
obligations of the DI or an AFN; or (c> 
those made in repayment of long-term 
foreign borrow ings of the DI. 

Although the repayment charge is gen¬ 
erally Incurred in the year that positive 
direct investment is made, transfers of 
capital resulting from conversion of debt 
obligations are deemed (solely for pur¬ 
poses of 8 1003) to occur In the year 
immediately following the year of con¬ 
version. (See 5 1002(a) (3).) 

Repayment of a long-term foreign bor¬ 
rowing by a DI (Including delivery of 
equity securities upon conversion) results 
in a transfer of capital to the scheduled 
area where the proceeds were expended 
or allocated at the time of repayment and 
with respect to which a deduction was 
taken under 8 203(d). 8 306(e). or 8 313 
(d) (1). If proceeds of the borrowing were 
utilized to offset positive direct invest¬ 
ment in more than one scheduled area 
at the time of repayment, the transfer of 
capital resulting from repayment will be 
charged proportionally, based on the de¬ 
duction taken In each scheduled area. 
(See 8 312(a) (7).) Note that when there 
is repayment of a long-term foreign bor¬ 
rowing that was not expended prior to 
July 1, 1972, or allocated, no transfer of 
capital will result. 

Transfers of capital to repay or to en¬ 
able an AFN to repay a borrowing made 
by the AFN are charged against the DIs 
allowables in the scheduled area of the 
AFN. 

(ii) Reduction of allowables. Section 
1003 (c) and (d) prescribes the manner 
In which allowables under Subparts E 
and M are reduced because of a repay¬ 
ment charge Incurred pursuant to 8 1002. 


A special rule applies to reduction of 
Schedule C allowables under § 504. Sec¬ 
tion 1003(c) (3) provides that the allow¬ 
ables authorizing positive direct invest¬ 
ment in Schedule C (8 504 (a) and (c) or 
(b), (d)(3), and (f)(3) (D) are reduced 
before those authorizing reinvested earn¬ 
ings (8 504 (e) and (f)(3) (ll>>. If DI 
has total losses in Schedule C during the 
year, the amount of such losses does not 
constitute an allowable under 8 504(e) 
until the following year, at which time it 
would be subject to reduction under 
8 1003. 

Example 38. In 1970 DI electa } 504(h) with 
an allowable In Schedule C of $2 million. 
DI also has a carryforward from 1909 in 
Schedule C under 1604(d)(3) of $300,000 
and a reinvested earnings allowable of $200,- 
000 under I 604(f) (3) (11) as a result of losses 
In Schedule C during 1968, During 1970 DI 
Incurs a repayment charge of $2,400,000 In 
Schedule C. After making reductions as pro¬ 
vided by I 1003(c) (3). DI will have left only 
$100,000 of the reinvested earnings allowable 
under 1 504(f) (3) (II). 

A special rule also applies to U.S.-air 
carriers engaged in international air 
transportation. Section 1003(c)(4) pro¬ 
vides that where a transfer of capital 
resulting in a repayment charge is pri¬ 
marily related to operations in foreign 
air transportation (as defined in $ 1302 
(a)), the Subpart M allowable shall be 
reduced first. If the repayment charge 
is not related to operations in foreign 
air transportation, the Subpart E allow¬ 
ables will be reduced first, in accordance 
with 8 1003(c)(1). 

Example 39. In 1909, DI. a U-S.-flag nlr- 
llne. has a foreign air transport allowable 
of $1 million and 1 504(a) allowables of 
$500,000 In Schedule A. $600,000 In Schedulo 
n and $400,000 In Schedule C. 

In 1969 DI repays a $1,600,000 borrowing 
made In connection with 1U operations in 
foreign air transportation, resulting In a 
repayment charge of $1,600,000 under 
II 1002 and 1003. 

First, DPs foreign air transport allowable 
Is reduced to zero and the excess of $600,000 
Is charged against its 1 504(a) allowables In 
Schedules C, B. and A, In that order. There¬ 
fore. DPs Schedule C allowable is reduced 
to zero and Its B allowable Is reduced to 
$500,000. The $500,000 allowable In Sched¬ 
ule A Is not affected. 

Example 40. During 1969. DI repays a $1 
million long-term foreign borrowing, the 
proceeds of which had been expended In 
Schedule A. Under f 1002. DI has made posi¬ 
tive direct investment In Schedule A of $1 
million constituting the “repayment charge** 
for purposes of | 1003. DI*s allowables under 
1 604(a), which is elected for 1969. are 
$600,000 In A. $300,000 In B and $300,000 In C. 

Under f 1003(c) (1). the Schedule A allow¬ 
able <$600,000) Is flrot reduced to zero; then, 
to the extent the repayment charge exceeds 
the reduction In A. the excess reduces allow¬ 
ables first In C (by $300,000 to zero) and then 
In B (by $100,000 to $200,000). Therefore. In 
1969 DI may make no positive direct Invest¬ 
ment in C. no additional positive direct 
Investment In A. and positive direct invest¬ 
ment In B is limited to $200,000. 

Example it. During 1968. DI, with allow¬ 
ables of $2 million In Schedule A and zero 
In Schedules B and C. repaid a $1 million 
1067 borrowing used to acquire all outstand¬ 
ing shares of a German corporation. Since 
the “repayment charge" was Incurred during 
1968 (see 1 1003(a)). no reduction of any 
allowables could be made under the appllca- 
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ble 1068 regulations, which did not provide 
(as docs | 1003(c)(1) of the 1069 and 1970 
regulations) for reducing allowables In other 
scheduled arena. 

Although the $1 million repayment charge 
may be applied in subsequent years (under 
1 1003(c)(3) as in effect for 1968), only 
Schedule C allowables or the worldwide I 503. 

I 507(a)(1). or 1500 allowables may be 
charged. 

Example 42. In 1070 DI* 1 504(b) earnings 
allowable Is $000,000 in Schedule C. $1 million 
In Schedule B and zero In Schedule A. DI*s 
f 1303 (Subpart M) foreign air transport 
allowable Is $700,000. DI also has a $300,000 
ft 500 Incremental earnings allowable. During 
1070 DI repays a long-term foreign borrowing, 
the proceeds of which had been expended in 
malting a transfer of capital tn the amount 
of $3,100,000 to construct a resort hotel in 
Schedule B Assuming the repayment la au¬ 
thor! w*i by f 1003. DI has Incurred a repay¬ 
ment charge of $3,100,000 under I 1003. which 
first reduces DI * I 504(b) allowable in Sched¬ 
ules B and C U> aero. DI*t f 506 allowable is 
then reduced to zero. and the Subpart M 
allowable Is reduoed to $400,000. (See I 1003 
(c)(1) and (3).) 

The 5 506 incremental earnings allow¬ 
able Is the last Subpart E allowable to be 
reduced under 1 1003 (see f 1003(c)(2)). 

Example 43. DI elects to be governed by 
| 503 tn 1072 and haa a ) 500 allowable of 
$100,000. DI makes a $3X150.000 repayment 
under f 1003. 

After the reductions under I 1003. DI has 
$50,000 of Us | 500 allowable left. (See also 
Example 46 below.) 

In general, all allowables (including 
accrued carryforwards* for the year are 
reduced under f 1003(c) to the extent of 
the repayment charge. If the repayment 
charge exceeds the reductions in allow¬ 
ables for any year, the difference is car¬ 
ried forward to the following year, and 
the same procedure for reducing allow¬ 
ables is repeated. 

Example 44. DI elects ft 603 In 1073 and 
repays a $3,500,000 borrowing, of which 
$000,000 had been expended in Schedule C 
and $1,600,000 In Schedule A 

In 1973. DIs | 603 allowable Is reduced to 
zero. The remaining $500,000 repayment 
charge Is carried to 1073. 

In 1073. DI elects ft 504(a) with allowables 
Of $500,000 In Schedui© A. $400,000 in Sched¬ 
ule B and #1,200.000 In Schedule C. 

Since the underlying borrowing had been 
expended In more than one scheduled area, 
the repayment charge must be allocated be¬ 
tween Schedules A and C Accordingly, under 

II 1003 and 313(a)(7) a repayment charge 
of $320XXX) Is Incurred in Schedule A (64 per¬ 
cent of $500,000) and a repayment charge of 
$180.00) Is Incurred In Schedule C (36 per¬ 
cent of $500,000). 

(lii) Use of negative direct investment 
made by 9 503 D/s to reduce carried for¬ 
ward repayment charges. Where the DI 
elected the 9 503 allowable in a year in 
which the repayment charge carried for¬ 
ward from a prior year exceeded that 
allowable. 9 1003 did not permit the DI 
to use worldwide negative direct invest¬ 
ment during that year to satisfy any of 
the repayment charge. Such a DI there¬ 
fore could not reduce the amount of the 
repayment charge to be carried forward 
into the following year, nor could it carry 
forward the benefit of its negative direct 
investment to offset the repayment 
charge in that year. 


Commencing January 1, 1973, para¬ 
graph (c)(1) of 9 1003 permits a DI 
electing the 9 503 allowable and making 
negative direct Investment during 1973 
to use such negative direct investment to 
satisfy, in whole or In part, a repayment 
charge carried forward from a prior year. 
For example, if a DI electing 5 503 in 
1973 has carried forward $8 million of 
repayment charge from 1972, its 1973 
9 503 allowable is reduced from $6 million 
to zero. Prior to 1973, the additional $2 
million of repayment charge would be 
carried over into the following year. In 
1973, however, if the DI makes negative 
direct investment of $2 million (resulting 
from aggregate AFN losses of $1 million 
and a negative net transfer of capital of 
%l million), the $2 million of negative 
direct investment may be used to satisfy 
the repayment charge in 1973. 

(iv) Reduction of allowables under 
9 507. Prior to 1973, the 9 507(a) $4 mil¬ 
lion Schedule A supplemental allowable 
was reduced only if the repayment was 
related to direct Investment In Schedule 
A. Also, If there was a carryforward of 
the repayment charge attributable to 
Schedule A, the DI could elect in the 
year (or years* of the carryforward not 
to have its I 507(a) (2) allowable reduced. 

Also, prior to 1973. 9 1003(c)(6) <i) 
and (11* provided that the 9 507(a)(2) 
allowable could be reduced only to the 
extent that the repayment was of a long¬ 
term foreign borrowing the proceeds of 
which were expended in or allocated to 
Schedule A at the time of repayment, or 
to the extent that the payment was pur¬ 
suant to a guarantee of a Schedule A 
AFN borrowing or was to enable a Sched¬ 
ule A AFN to repay its borrowing. Unless 
the § 1002 transfer of capital fell within 
one of these categories, the Schedule A 
supplemental allowable was not reduced, 
and the repayment charge was absorbed 
entirely by the 9 507(a)(1) $3 million 
allowable in Schedules B/C. 

A repayment charge attributable to 
Schedule A reduced the $4 million Sched¬ 
ule A supplemental allowable of 9 507 
(a)(2) before reducing the $2 million 
allowable of 9 507(a)(1). 

The following examples illustrate the 
special treatment of repayment charges 
for DIs that elected the f 507 allowable 
prior to 1973. 

Example 45. DI elected ft 504(a) during 
1071 with allowables of $1 million In Sched¬ 
ule A and $1 million in Schedule B In 1071 
DI made $7 million of positive direct Invest¬ 
ment In Schedule A and $5 million in Sched¬ 
ule B. calculated as provided by 1306(a). 
To comply with the regulations, DI made 
a long-term foreign borrowing of $10 million 
and allocated $6 million of proceeds to 
Schedule A and the remaining $4 million 
to Schedule B under 1306(e). In 1073 DI 
electa ft 507 and repays $5 million of the 
borrowing. DI thus Incurs a repayment 
charge of $3 million In Schedule A and 
$3 million In Schedule B. apportioned as 
provided by 1812(a)(7). Under 1 1003, DI’s 
allowable under ft 607(a) (2) tn Schedule 
A Is reduced to $1 million by the $3 million 
attributable to Schedule A. The $2 million 
attributable to Schedule B reduces the ft 607 
(a)(1) allowable to sero. 

Example 44. For 1073 DI elects f 507 and 
also has an incremental earnings allowable 
of $200,000 under f 606. DI has a repayment 


charge of $6,100,000 In Schedule A. Under 
I 1009. the $4 million allowable tn 8ctieduir 
A is reduced to aero; then the $3 million 
allowable tn Schedules B and C Is reduced 
to aero. The ! 506 allowable Is then reduced 
to $100 XXX). 

Example 47. DI elects t 507 for 1072 and 
transfers $5 million to its Schedule C AFN' 
to enable it to repay a borrowing. Under 
f 1003, the repayment charge will reduce 
DZ's $3 million allowable under 1507(a)(1) 
to aero In 1073, but the f 507(a) (2) $4 mil¬ 
lion Schedule A allowable will not be re¬ 
duced. The remaining $3 million of the re¬ 
payment charge will be carried forward to 
future years. If DI continues to elect I 507. 
the $3 million f 507(a)(1) allowable for 
Schedules B/C will be reduced to «ro In 
1973 and to $1 million In 1974 

Example 49. DI In 1972 has | 504 (a) and 
(c) allowables of $3 million in Schedule A. 
$3 million In Schedule B and $3 million in 
Schedule C. and a I 506 incremental earn¬ 
ings allowable of $1 minion. During the year. 
DI repays a long-term foreign borrowing of 
$8 million, the proceeds of which had been 
expended In Schedule C (prior to July 1, 
1972). If DI elects the i 604 allowables all of 
DI's § 604 allowables will be reduced to zero, 
pursuant to ft 1003(c) (1) and (2), and the 
only remaining allowable will be the $1 mil¬ 
lion ft 506 Incremental earnings allowable if 
DI elects the f 507 allowables. Its I 507(a) (1 1 
$2 million allowable for Schedules B/C will 
be reduced to aero, os will the I 506 $1 ml 1 - 
Uon incremental earnings allowable The $5 
million remaining of the repayment charts 
will be carried forward to future years, aud 
the f 507(a) (2) $4 million allowable will not 
be reduced. 

If a DI allocated proceeds of long-term 
foreign borrowing to positive direct In¬ 
vestment under f 503 and elects In any 
year .in which It incurs a repayment 
charge, the DI shall apportion the allo¬ 
cated amount to the appropriate sched¬ 
ules in the manner provided by f 306»c» 
(3). (See I B30G-7.) 

Example 49 DI elected I 503 for 1969 and 
reported t»n its annual report Form FDI- 
102F for the year as follows ($000 omitted ': 


Line 11 (Reinvested corning*).._ $2,000 

Line 12 (Transfers of capital)_ 3.000 

Line 13 (Use of proceeds)_4.000 


Line 16 (Program direct Investment). 1.000 

In section VIII (Use of proceeds) of Form 
FDI-102F, DI reported as follows: 

Line 40 (Expenditure of proceeds)— 1.000 
Line 41 (Allocation of proceeds under 

1306(c))... 3.000 

The proceeds expended as reported on Line 
40 were from the some borrowing os that al¬ 
located under ft 300(e), The expenditure 
were: Schedule A-$850,000, and Schedule C— 
$150,000 

In 1973. DI elects I 504 (a) or fb) and re¬ 
pays $2 million of the borrowing. DI must 
first apportion the I960 1306(e) deduction 
(line 41) to each scheduled area. In accord¬ 
ance with ft 300(e) (3). Assume that DI recal¬ 
culates positive direct investment under 1 306 
(a) (which must Include the effect of deduc¬ 
tions under 1313(d)(1) for expended pro¬ 
ceeds) and apportions the 1306(e) deduc¬ 
tions as follow* ($000 omitted) : 


SdMdulod arm 
A h C 


(a) Direct Ineartmeul 

ft«4U)--- 

fb) Proportkmstr iharr_ 

(e) 8fcar« of ft 300<*) deduction. 


-.000 2.000 


KJ? 

% 
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Therefore. DIs total deductions under 
H 306(0 and 313(d) <1> in 1969 for pur¬ 
poses of 5 312(a)(7) are: Schedule A— 
$1,600,000; Schedule B—$1,500,000; and 
Schedule C—$900,000. 

Consequently. DIs repayment of $2 
million in 1973 will be charged as fol¬ 
lows; Schedule A (40 percent)—$800.- 
000; Schedule B (37% percent)—$750,- 
000; and Schedule C (22% percent) — 
$450,000. Under i 1003. DI’s 5 504 allow¬ 
ables will be reduced by these amounts.. 

Prior to 1973. there was also a special 
rule regarding treatment of a carryfor¬ 
ward repayment charge of DIs that 
elected 5 507. As discussed above. 5 1003 
(c> (5) provided that in the year in which 
a repayment charge was Incurred, the 
l 507(a) (2) Schedule A allowable would 
be reduced only to the extent that repay¬ 
ment was of a borrowing attributable to 
positive direct Investment in Schedule A. 
Under 5 1003(d) prior to 1973. dealing 
with repayment charges carried forward 
to future years, the same rule applied, so 
that the 5 507(a)(2) Schedule A allow¬ 
able was reduced by a carryforward re¬ 
payment charge only if the repayment 
charge resulted from a borrowing attrib¬ 
utable to positive direct investment in 
Schedule A. However, f 1003(d) also 
stated that where the carryforward re¬ 
payment charge is attributable to posi¬ 
tive direct Investment in Schedule A. a 
DI could elect not to have its 5 507(a) (2) 
allowable reduced. Thus, in the year in 
which a DI incurred a repayment charge 
attributable to positive direct investment 
In Schedule A, DPs 5 507(a) (2) allowable 
was reduced. But. if the repayment 
charge was carried forward to future 
years, DI could have elected In those 
years (unless the repayment charge was 
incurred in 1968> not to have its f 507 
(a)(2) allowable reduced. During 1973. 
however, the alternative minimum allow¬ 
ables of § 503 and 5 507 were consolidated 
by increasing the minimum allowable of 
5 503 from $2 million to $6 million and 
revolting 5 507. Section 1003(c) and (d) 
was also revised to conform to the revo¬ 
cation of 5 507. Accordingly, the special 
treatment set forth in 1 1003(c) and <d> 
to minimise the effect of a repayment 
charge on the Schedule A supplemental 
allowable is no longer applicable. How¬ 
ever. any DI adversely affected by the 
revocation of 5 507 and the conforming 
changes to § 1003 may request a specific 
authorization. 

B1100—Subpsrt K (§§ 1101-1107) 

§ HI 100-1 Introduction. 

While retaining the Schedule B das- 
rincatfcm for Canada. Subpart K per- 
jnits unlimited positive direct investment 
in Canada and excludes direct invest¬ 
ment In Canada from the base period 
and post-January’ 1. 1968 direct invest¬ 
ment calculations for Schedule B. Bor¬ 
rowings by a DI from a Canadian person, 
nowever, do not qualify as long-term 
loreign borrowings under 5 324. 

§ '‘1*01-1 Canadian AFN. and non- 
Canadian Schedule B AfNfc 

_ Paragraph (a) of ! 1101 defines a 
' Canadian affiliate” as an AFN In Can- 


ad a, and paragraph (b) defines a “non- 
Canadian Schedule B affiliate** as an 
AFN In a Schedule B country other than 
Canada. The term “Canadian affiliate" 
should not be confused with the defini¬ 
tion of "affiliate" in 5 903(a). Thus, a 
"Canadian affiliate" will Include a cor¬ 
poration organized under the laws of 
Canada (or any province thereof) in 
which the DI has a 10 percent or greater 
voting interest, and a partnership orga¬ 
nized under the laws of Canada and a 
business venture conducted In Canada in 
which the direct investor has a 10 percent 
or greater profit interest (see 55 304. 305. 
901, and 902). Such “Canadian affiliates" 
are referred to in this Bulletin as “Ca¬ 
nadian AFNs." 

Example l. DI has a wholly-owned subsid¬ 
iary (8) organized under the taws of Canada 
and a wholly-owned subsidiary (T) organized 
under the laws of the United Kingdom. DI 
also owns 100 percent of an apartment house 
complex (U) In Canada and ts a 50-percent 
participant in a partnership (V) organized 
under Canadian law engaged In the real 
estate business. T has an 80-percent Interest 
In a subsidiary (X) organized under the laws 
of Canada, and T also has a branch sales 
office (W) In Montreal. 8 haa a 60-percent 
Interest in a subsidiary (Z) organized under 
the laws of Australia. S and X are Incor¬ 
porated Canadian AFNs of DL T and Z are 
incorporated non-Canadian Schedule B AFNs 
of DI. U, V, and W are unincorporated 
Canadian AFNs of DL 

§ B1102—1 Authorized positive direct in- 
vestment in Canadian AFNs. 

Section 1102 authorizes a DI to make 
positive direct investment In Canadian 
AFNs in an unlimited amount during 
any year. 

Example l. In 1068, DI acquires all the 
stock of a Canadian corporation (C) from Its 
sole stockholder, an individual citizen and 
resident of Germany, for $1 million In caah. 
The transfer of capital la made to Canada 
and la generally authorized under t 1102. 

Example 3. In 1969. DI acquires all the 
stock of a Oerman corporation (C) from an 
Individual citizen and resident of Canada far 
$1 million in cash. The transfer of capita] is 
made to Germany (Schedule C) and thus 
does not fall within the scope of | 1102. 

Example 4. During 1969. DI purchase*, for 
$3 million, the stock of a Canadian corpora¬ 
tion (C) that owns a subsidiary (A) located 
In Panama. This transaction results in a 
transfer of capital both to Canada (author- 
toed under f 1102) and to Schedule A. The 
purchase price must be apportioned between 
C and A in a manner that will fairly reflect 
the relative values of the Interest* acquired 
in the two corporations. (See | B312 4.) 

Example 5. In 1969, DI acquires, for $1 
million in cash, all the stock of a German 
corporation (C> from a Canadian corpora¬ 
tion in which Dr has a 10-percent voting 
interest. The transfer of capita] la made to 
Canada and Is generally authorized under 
I 1102. 

Example 5. In 1969. DI acquires, for $] mil¬ 
lion in cash, all the stock of a German cor¬ 
poration (C) from a Lebanese corporation 
(A) in which DI has a 10-percent voting in¬ 
terest. C has a wholly-owned Canadian 
subsidiary. DI haa made a $1 million transfer 
of capital to Schedule A. and no apportion¬ 
ment la made since the acquisition is from 
another AFN. 

The authorization for unlimited posi¬ 
tive direct Investment in Canada does 
not constitute an exemption from the re¬ 


porting requirements of 5 602. Accord¬ 
ingly, even DIs with only Canadian 
AFNs are nevertheless required to file 
Forms FDI-101, FDI-102. and FDI- 
102F (or FDI-102F/S), absent an 
exemption from reporting. 

(I) Calculation o/ positive direct in¬ 
vestment in Canada (55 1103-1104) .—Al¬ 
though Canada is technically a Schedule 
B country, the direct Investment in 
Canadian AFNs is excluded from the 
calculation of direct investment in 
Schedule B during the base period years 
and during 1968 and succeeding years. 
Accordingly. 5 1103 (a) and (b) provide 
that in computing a DI*s net transfer of 
capital to all AFNs in Schedule B dur¬ 
ing any year under 5 313(c), the only 
factors considered arc transfers of capi¬ 
tal between the DI and incorporated 
non-Canadian Schedule B AFNs and the 
DI’s share of the aggregate net change 
In net assets of unincorporated non- 
Canadian Schedule B AFNs. Similarly. 
5 1104 provides that, in determining a 
DI’s share in reinvested earnings of in¬ 
corporated AFNs in Schedule B during 
any year, only the DI s share in rein¬ 
vested earnings of incorporated non- 
Canadian Schedule B AFNs is taken Into 
account. 

In calculating positive direct invest¬ 
ment. Canada Is treated, in effect, as 
being in its own separate scheduled area. 
For example, n transfer of capital by an 
incorporated Canadian AFN to an Incor¬ 
porated United Kingdom AFN is treated 
under 5 505(a) (3) as a transfer of capi¬ 
tal to the DI from Canada in calculating 
positive direct investment in Canadian 
AFNs and as a transfer of capital from 
the DI to Schedule B In calculating posi¬ 
tive direct investment in non-Canadian 
Schedule B AFNs; if the transferee AFN 
is In Schedule A or Schedule C, the 
transfer of capital from the DI would be 
charged to Schedule A or C. respectively. 

Similarly, in calculating a DTs share 
of an Incorporated Canadian AFN’s rein¬ 
vested earnings. Canada is also treated 
as a separate scheduled area. Conse¬ 
quently. the gross amount of a dividend 
paid by a Canadian AFN to a non-Cana¬ 
dian AFN effectively reduces the DI’s 
•hare in reinvested earnings of all incor¬ 
porated AFNs in Canada, while the net 
amount of the dividend (l.e.. net of 
foreign withholding taxes) effectively 
Increases the DI’s share in reinvested 
earnings of all incorporated AFNs In the 
payee's scheduled area. 

The provisions of 55 1103 and 1104 are 
thus designed to permit computation of 
direct investment separately for Canada, 
Schedule A, Schedule B (excluding 
Canada) and Schedule C. Such pro¬ 
visions are also designed, in conjunction 
with 5 505. to prevent Canadian AFNs 
from being used as a "pass-through" for 
direct investment in foreign countries 
other than Canada. 

Example 7. DI owns an Incorporated AFN 
(X) in Canada and another Incorporated 
AFN (B) In the United Kingdom. In 1969. 

B makes a 3-year Joan to X in the amount of 
•500.000. Under 1505(a)(3). B is treated as 
having made a $500,000 transfer of capital to 
DI, thereby reducing DI’s net transfer of 
capltaj to Incorporated AFNs In Schedule B 


FEDERAL REGISTER, VOL. 38, NO. 179—MONOAY, SEPTEMBER 17. 1973 





25980 

in 1969 by $500,000, and DI la treated u hav¬ 
ing made a transfer of capital in the same 
amount to X. thereby Increasing DTs net 
transfer of capital to incorporated Canadian 
AFNs In 1969 by $500,000. All resulting posi¬ 
tive direct investment In Canada la author¬ 
ized by ft 1103. If the loon had been from X 
to B. the DI would be deemed to have made 
a $600,000 transfer of capital to B. 

Example 8. DI has branch sales operations 
in Canada (X) and Australia (B), and no 
other AFNs In Schedule B. In 1969, X’s net 
assets Increase by $150,000 and Bs branch 
assets increase by $400,000. DI'# net transfer 
of capital to B in 1960 is $400,000. DI‘a net 
transfer of capital to X during 1969 is 
$160,000. 

Example 9. DI has a wholly-owned subsid¬ 
iary In Canada (X) and a wholly-owned 
subsidiary in Japan < B>. In 1969. X has 
earnings of $50,000 and B has earnings of 
$100,000. X pays a dividend of $26,000 to DI. 
B pays no dividend. DI’s shore In reinvested 
earnings of the Incorporated non-Canadian 
Schedule B AFN Is $100,000. the earnings and 
dividend paid by X not being taken Into 
account. DI*s share in reinvested earnings of 
the incorporated Canadian AFN is $26,000. 

Example 10. DI has a wholly-owned sub¬ 
sidiary in Canada (X) that, In turn, has a 
wholly owned subsidiary In the United King¬ 
dom (B). During 1969 X earns $500,000 and 
pays a dividend of $400,000 to DI; B earns 
$500,000 and pays a dividend of $200,000 to 
X. DI’s ahare in reinvested earnings of B Is 
$200,000 and In reinvested earnings of X Is 
$400,000 (the $400,000 dividend paid by X 
is reduced by the $200,000 dividend received 
from B). 

The exemption provided in ft 505< b) for 
short-term trade credits extended by one 
AFN to another does not apply if either 
of the AFNs involved in the transaction 
Is a Canadian AFN (sec ft 1103(c)). 
Therefore, if a wholly-owned Canadian 
AFN extends a 6-month trade credit of 
$100,000 to a French AFN on Septem¬ 
ber 1, 1969, the transaction results In a 
$100,000 transfer of capital from the 
Canadian AFN to the DI, and a $100,000 
transfer of capital from the DI to the 
French AFN. Similarly, if the French 
AFN extends a 6-month trade credit of 
$100,000 to the Canadian AFN. the trans¬ 
action results in a $100,000 transfer of 
capital from the French AFN to the DI. 
and a $100,000 transfer of capital from 
the DI to the Canadian AFN. 

§01105-1 Canadian foreign balance*. 

8ection 1105 provides generally that, 
for purposes of 5 203(c), “Canadian for¬ 
eign balances'* shall not be included In 
computing a DIs average end-of-month 
liquid foreign balances. Accordingly, the 
regulations do not restrict the amount 
of liquid foreign balances held by a DI 
in Canada, and the amount of Canadian 
foreign balances are excluded for pur¬ 
poses of calculating the amount of liquid 
foreign balances subject to limitation un¬ 
der ft 203(c). 

“Canadian foreign balances** are 
defined in ft 1105(a) to Include: (a> 
money on deposit In a Canadian bank 
(as defined in ft 1101(c)), including fixed 
Interest deposits, without regArd to the 
currency deposited and without regard 
to the terms of such deposits; and <b) 
negotiable Instruments, nonncgotiable 
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instruments and commercial paper of 
Canadian persons. 

The term “Canadian bank.'* as defined 
in ft 1101(c), Includes Canadian branches 
and offices within Canada of banks 
organized outside Canada and banks or¬ 
ganized under the laws of Canada or of 
any province of Canada: the term does 
not include offices of Canadian banks 
located outside Canada. 

§B110A—1 Ivong-tcrm foreign borrow¬ 
ing from (Canada, 

Section 1106 provides, in general, that 
a DI's borrowing from a Canadian per¬ 
son, whether before or after January 1, 
1968. cannot be a “long-term foreign bor¬ 
rowing," as defined in ft 324. 

A “Canadian person** is defined in 
ft 1101(d) as an individual resident of 
Canada, a Canadian bank, or a 
corporation or other entity (other 
than a bank) organized under the 
laws of Canada or any political sub¬ 
division thereof. The term “Canadian 
person" includes foreign branches of 
Canadian corporations (other than 
Canadian banks), and also includes pen¬ 
sion. profit-sharing and other similar 
trusts organized under or governed by 
the laws of Canada or any political sub¬ 
division thereof. For example, the pen¬ 
sion fund of a Canadian corporation and 
the London branch of a Canadian insur¬ 
ance company are each considered a 
“Canadian person.'* 

<i> Public offerings prior to April 1 , 
1968 .—A borrowing prior to April 1. 1968, 
involving the public offering of a DI*s in¬ 
struments of indebtedness is considered 
long-term foreign borrowing for pur¬ 
poses of ft 324 if less than 25 percent of 
the aggregate principal amount of such 
Instruments was sold to “Canadian per¬ 
sons'* during the original offering. In the 
event 25 percent or more of the aggregate 
principal amount of such debt instru¬ 
ments was sold to Canadian persons dur¬ 
ing the original offering, the portion 
proved by the DI (to the satisfaction of 
OFDI) to have been sold to non-Cana¬ 
dian and non-UB. persons will be con¬ 
sidered a long-term foreign borrowing 
for purposes of ft 324. 

Example 11 . On March 1, 1968. DI orga¬ 
nized an international finance subsidiary 
(IF8) (see ft 323) in the United States for 
the principal purpose of borrowing funds 
from nonafilUated foreign nationals and in¬ 
vesting such fund* In debt or equity securi¬ 
ties of AFNs. On March 15, 1968, IFS made 
a public offering outs5do the United 8tAtes 
of $50 million In 20-year convertible deben¬ 
tures, $10 million of which were purchased 
by Canadian persons for Investment. The en¬ 
tire $50 million constitutes proceeds of long¬ 
term foreign borrowing. 

Example 12. If $15 million of the foregoing 
debentures had been purchased by a Cana¬ 
dian insurance company for investment dur¬ 
ing the original offering, only the remaining 
$35 million would constitute proceeds of a 
long-term foreign borrowing. 

Example 13. If. In Example 12. In addition 
to the $15 million purchased by the Canadian 
insurance company, $5 million of the deben¬ 
tures had been acquired by a Canadian nom¬ 
inee of a person within the United States 


during the original offering, only $20 million 
of the proceeds would constitute proceeds of 
a long-term foreign borrowing. 

<ii) Public offerings on or after April i, 
1968 .—A borrowing on or after April 1, 
1968, involving the public offering of a 
DI’s instruments of indebtedness is con¬ 
sidered a long-term foreign borrowinR 
in its entirety if such instruments arc 
sold through underwriters in accordance 
with agreements limiting such sales to 
persons other than Canadian or U.8. per¬ 
sons, and if the borrowing otherwise 
qualifies under ft 324. It should be noted 
that sales to Canadian underwriters or 
securities dealers for resale to non- 
Canadmn and non-UB. persons will not 
disqualify the borrowing from being 
treated in its entirety as a long-term for¬ 
eign borrowing. Similarly, sales to Cana¬ 
dian agents or fiduciaries acting on be¬ 
half of non-Canadian and non-U.S. per¬ 
sons will not affect the status of the 
borrowing under ft 324. 

Following is an example of a provision 
in the agreement between the DI and 
Canadian underwriters that would be 
considered acceptable by OFDI for pur¬ 
poses of preserving the long-term for¬ 
eign borrowing status of an offering: 

Each Underwriter 1 agrees! (has agreed| 
that it will net directly or indirectly sell any 
Debentures to Canadian persons except for 
(1) sales to Underwriters or securities dealer*, 
who are Canadian persons but who agree 
that they are purchasing Debenture* at 
principals for resale to persons who are no'. 
Canadian or United States persons, and (IU 
sales to agents of fiduciaries who are Cana¬ 
dian persons but who are acting for the bene¬ 
fit of persons who are not Canadian or 
United 8tatcs persons. For the purpose of 
this paragraph, a Canadian person include* 
an Individual who Is a resident of Canada, 
a corporation, pension, profit-sharing er 
other trust or other entity (other than a 
bank) organized under or governed by the 
laws of Canada or any political subdivision 
thereof (including the foreign branch of any 
Canadian corporation other than the for¬ 
eign branch of a Canadian bank), and any 
branch or office within Canada of any of the 
following: Any bank or trust company or¬ 
ganized under the banking laws of Canad.i 
or any province thereof, or any private bank 
or banker subject to supervision and exami ¬ 
nation under the banking laws of Canada or 
any provtnoe thereof. 

B1300—Subpart M (§§ 1301-1303) 

§ 111300—1 Introduction. 

Subpart M applies to direct Invest¬ 
ment activities of DIs that are UB.-flag 
air carriers, including scheduled and 
supplemental air carriers and air taxi 
operators. 

Under ft 1301. such DIs may elect to 
exclude from transfers of capital the 
transfer to foreign inventory of certain 
categories of equipment related te 
the DIs* operations in foreign air 
transportation. 

Sections 1302 and 1303 provide a 40- 
percent foreign air transport earning 
allowable for UB.-flag air carrier DI* 
electing to be governed by ft 504, based 
upon financial reports required by the 
Civil Aeronautics Board with respect to 
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U.S.-flag carriers* International and 
territorial operations. 

§ 1)1301—1 Exclusions from transfers of 
c«piUkL 

Under 11301, a U.8.-flag air carrier 
may elect to exclude from net transfers 
of capital (as determined under 8 313) 
any increases in certain equipment ac¬ 
counts of incorporated or unincorporated 
AFNs: Provided , That the equipment is 
necessary to the carrier's own operations 
in foreign air transportation, as dis¬ 
tinguished from any separate operations 
in air transportation of an AFN or the 
operations of third perons to whom the 
DI or an AFN may be providing support 
or selling parts and services. If the elec¬ 
tion is made, related charges for depre¬ 
ciation or other expenses must also be 
excluded In determining earnings of the 
AFNs. 

A DI electing under this section must 
do so with respect to all applicable 
AFNs in all scheduled areas. Once made, 
the election is thereafter binding on the 
DI and may not be changed for subse¬ 
quent years without permission from 
OFDL 

§ 1)1302—1 Fuming* allowable for for¬ 
eign air transport operation*. 

Section 1302 authorizes U.S.-flag air 
carriers to make positive direct invest¬ 
ment, in connection with their foreign 
air transport operations, of up to 40 
percent of aggregate annual foreign air 
transport earnings for the immediately 
preceding year. The 5 1302 allowable Is 
not subject to schedular limitations, but 
it may be used only for positive direct in¬ 
vestment that Is primarily related to the 
DIs’ own operations in foreign air 
transportation. 

Section 1302 applies automatically to 
foreign air transport operations of any 
DI that elects to be governed by $ 504 
for the year involved. If. $ 1302 is appli¬ 
cable, both transfers of capital related 
to the DI*a foreign air transport opera¬ 
tions and aggregate annual foreign air 
transport earnings will be excluded from 
the computation of DTs allowables under 
l 504 (a) or (b). 

A Ui3.-flag air carrier’s choices are, 
therefore, as follows: 

Th* I 503 allowable for all operations: 

An adjusted | 504(a) historical allowable 
xor all operations plus a I 1302 allowable for 
foreign air transport operations only: or 
An adjusted | 504(b) earnings allowable 
•or all operations plus a I 1302 allowable for 
orelgn air transport operations only. 

(1) Aggregate annual foreign air 
transport earnings.— The 8 1302 allow¬ 
able is based upon “aggregate annual 
foreign air transport earnings”, defined 
in 8 1302 (b) largely in terms of Civil 
Aeronautics Board income statement 
accounts. For this purpose, there is ex¬ 
cluded from territorial and international 
operating profits reported to the Civil 
Aeronautics Board all related air trans- 
l>ort interest and amortization charges. 

ibstantially all net operating revenues 
not directly attributable to air transport 
• such as profits or losses from hotels, In¬ 
come from foreign-flag air transport op¬ 


erations and other corporate invest¬ 
ments) and relevant foreign taxes. 

(1!) Relation of 1 1302 to 8 504.—In¬ 
vestments not related to a carrier’s for¬ 
eign air transportation operations are 
treated separately for all years (includ¬ 
ing the base period years). Accordingly, a 
carrier may make positive direct invest¬ 
ment, as provided in 8 504, in the same 
manner and subject to the same limita¬ 
tions as other DIs. except that the his¬ 
torical and earnings allowables under 
$ 504 are adjusted by ) 1302(d) to exclude 
consideration of the carrier’s foreign air 
transport operations. 

While 5 1302 allowables may not be 
used to authorize positive direct Invest¬ 
ment in activities other than foreign 
air transport operations. 8 504 allowables 
may. if the direct investor so chooses, be 
added to the 1 1302 allowables for use In 
such operations (see 8 1302(c) <1)), 

(ill) Carry fonoards. —Unused foreign 
air transport allowables may be carried 
forward to subsequent years (see 8 1302 
(c) (2)). However, if the DI elects 8 503 
in a later year, the 8 1302 carryforward 
will be lost. 

The following examples Illustrate the 
effect of 8 1302: 

Example 1. During 1971, a US.-flag air 
carrlor (DI) has foreign air transport earn¬ 
ings of $25 million and unrelated Investment 
earnings in Schedule A of $5 million. DI has 
Schedule A historical allowables under I 504 
(a) of $3 million as a result of equity Invest¬ 
ment in and loans to hotels, and ground 
transportation operations associated there¬ 
with. In tho base period years of 1965 and 
1900. Under | 1302. DI would have a world¬ 
wide air transport earning* allowable of 
$10 million (40 percent of $25 million). Dur¬ 
ing 1972, the carrier may make worldwide 
positive direct investment related to air 
transport activities of $10 million and. as¬ 
suming that tho historical allowable under 
f 504 (a) Is elected, unrelated positive direct 
Investment In Schedule A of $3 million. Any 
unused nonair transport allowable may be 
used by DI worldwide for air transport ac¬ 
tivities. as well as on a schedular basis for 
operations not related to foreign air trans¬ 
port. Any unused sir transport allowable may 
only be used In succeeding years for foreign 
air transportation operations Any unused 
carryforward of allowables under 1504(f) 
may be used worldwide If devoted to foreign 
air transportation, or in the appropriate 
scheduled areas If used for other operations. 

Example 2, A U.S.-flag air carrier has allow¬ 
ables under f 504, unrelated to air transport 
activities, of zero. For 1972. the carrier elects 
S 503 and during 1972 transfers $2 million to 
Schedule C os a contribution to the capital 
of a wholly-owned hotel corporation in that 
scheduled area. No other relevant transac¬ 
tions occur. 8uch investment Is authorised 
by I 503. No further positive direct invest¬ 
ment is authorised during 1972 either In 
air transport or nonair transport activities. 

(iv) Repayment charges under 8 2003 . 
—Section 1302 allowables are. like the al¬ 
lowables of Subpart E, reduced by repay¬ 
ment charges Incurred under 8 1003 (see 
8 1003(c)(1) and. in particular, 8 1003 
(c)(4)). 

§ B1302—2 Reporting. 

Each DI that is a U .8.-flag air carrier 
engaged in foreign air transport opera¬ 
tions and elects 6 504 Is required to file 


separate Forms FDI-102/102F for air 
transport investment and earnings and 
for other investment and earnings (see 
81302(e)). 

If a UB.-fiag air carrier DI commences 
foreign ahr transport activity after 
June 30. 1069. a revised Form FDI-101 
should be filed within 30 days after such 
status Is established indicating air trans¬ 
port and nonair transport direct Invest¬ 
ment experience. 

§ III303-1 Coordination of §§ 301, 506 
and 1302. 

Section 1302(d) provides that foreign 
air transport earnings are to be excluded 
from "annual earnings’* computed under 
8 504(b)(4). However, since “aggregate 
annual earnings” under 8 506 are de¬ 
rived from the 8 504(b) (4) computation. 
8 1303(a) provides that foreign air trans¬ 
port earnings excluded from 8 504(b) ( 4 ) 
should be taken into account for pur¬ 
poses of computing aggregate annual 
earnings under 8 506. 

Section 1303(b) provides that all ref¬ 
erence to 8 504 in 8 506 (a) (4) and (c) 
shall be deemed to include reference to 
8 1302(a). 

The following example illustrates the 
operation of 88 1302 and 1303: 

Example 3. During 1971, DI. a UJB.-flAg air 
carrier, has $2 million In earnings from hotel 
operations in Schedule B and $6 million of 
foreign air transport earnings. During 1972. 
DI has $4 million in earnings from Its hotel 
operations and $8 million of foreign air trans¬ 
port earnings. DI has no | 504(a) historical 
allowable, and hotel and foreign air transport 
earnings during 1966-57 were aero. 

In 1972. DI elects f 504(b). DI‘s I 504(b) 
annual earnings for 1971 were $2 million 
(sinco foreign air transport earnings were ex¬ 
cluded under 1 1302(d)). DFs 1 504(b) al¬ 
lowable for 1972 Is $800,000 ($2 million X 40 
percent). Drt I 1302 foreign air transport al¬ 
lowable Is $2,400,000 ($6 million X 40 per¬ 
cent). In 1972. DI also has a I 506 allowable 
of $1,600,000, computed as follows (000 
omitted): 

1 506(a)(4) Aggregate annual earn¬ 
ings for 1972___$12,000 

(Under || 1303(a) and 504(b)(4). 
earnings of $4 million are added 
to | 1302(b) foreign sir trans¬ 
port earnings of $8 million.) 

Leas base period aggregate annual 


earnings...._ o 

Incremental earnings...._ 12,000 

40 percent of Incremental earnings. 4.800 


I*ss the largest of the allowables 
available under | 503 ($2 million). 
11504(a) and 1302 ($2,400), and 
11504(b) and 1302 ($3.200). as re¬ 


quired by 1 1303(b)... 3.200 

I 506 allowable- $ 1 .600 


During 1972. DI makes positive direct in¬ 
vestment of $2 million in connection with 
hotel operations, and positive direct Invest¬ 
ment of $2,500,000 in connection with for¬ 
eign air transport operations Such positive 
direct Investment Is authorized by || 504(b), 
1302, and 506. DI then has a carryforward of 
$300,000 under I 606 because, under f 506(c), 
positive direct Investment to the extent 
authorized by I 504 (and ) 1302 as provided 
by | 1302(b)) Is deemed made pursuant to 
those sections and not under | 506. Only the 
excess of $1,300,000 is charged against Dt*s 
I 506 allowable. 
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B140O—Subpart N (§§ 1401-1405) 

§ B1400-1 Introduction. 

Subpart N of the regulations, which 
deals with “overseas finance subsidi¬ 
aries” (OFSs), was published In the Fed¬ 
eral Register in final form on May 7. 
1970 <35 Fit. 7228). effective as of 
January 1. 1970. 

In general. Subpart N accords special 
status to funds acquired In certain bor¬ 
rowings from sources outside the United 
States and Canada by an AFN which has 
been qualified as an OF8. When such 
funds are lent by the OFS to the DI, they 
become available proceeds of long-term 
foreign borrowing and may offset posi¬ 
tive direct investment. Such funds may 
also be transferred between the OFS and 
other AFNS of the DI without involving 
a net transfer of capital. Repayment by 
the DI or the OFS of an OFS s qualified 
foreign borrowing has much the same 
effect as repayment of long-term foreign 
borrowing by a DI. All other subparts of 
the regulations apply to all OFS trans¬ 
actions except to the extent specifically 
modified by Subpart N. 

Subpart N was amended on July 1. 
1972, to permit the interchange of DI and 
OFS borrowing <1 1406* and facilitate 
the assumption by a DI of obligations 
incurred by its OFS < I 1407). 

The Office has previously issued spe¬ 
cific authorizations, under 9 801. which, 
in effect, treat certain borrowing made 
through an OFS as if the borrowing were 
a long-term foreign borrowing by the DI. 
Adoption of Subpart N has made it un¬ 
necessary for a DI to obtain such a spe¬ 
cific authorization Any such specific au¬ 
thorizations issued In 1968, 1969, or 1970 
are superseded by Subpart N beginning 
January 1, 1970. and. consequently, 

transactions involving OFSs occurring 
during 1970 and thereafter are governed 
by Subpart N. 

§ B1401—1 Definition*.. 

The definition of an OFS is contained 
In I 1401(a). 8ection 1401<a) <1> and <2) 
require that an OFS be a wholly-owned. 
non-Canadian AFN of the DI. 

Section 1401(a) <3> provides that an 
AFN may qualify as an OFS only if the 
AFN ’5 principal business is to borrow 
funds from foreign nationals, other than 
AFNs or Canadian persons, on terms 
which would qualify such borrowing as 
long-term foreign borrowing if made by 
a DI (see I 1401(b)) and to lend such 
borrowed funds to the DI or to use such 
funds in loans to or acquisition of equity 
interests in other AFNs. The principal 
business requirement Is satisfied if the 
OFS is at all times a financing com¬ 
pany <i.e., does not engage in manufac¬ 
turing, sale of goods or services, or other 
similar operations); does not deal or 
trade in securities; and substantially all 
of its borrowed funds are held, at all 
times, in the form of debt obligations of 
the DI, debt obligations of AFNs or equity 
interests in AFNs. However, pending 
commitment of borrowed funds, or in the 
Interval between changes in the com¬ 
mitment of such funds, an OFS may 
temporarily hold such funds In the form 
of government securities; or in the form 
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of debt obligations (Including, without 
limitation, negotiable and nonnegotiable 
Instruments, commercial paper, demand 
and time deposits and certificates of 
deposit* having a maturity of less than 
12 months. 

Section 1401(a)(4) provides that a DI 
may claim the benefits of the special 
rules contained In Subpart N only if its 
OFS is formally qualified in accordance 
with the procedures set forth In i 1402. 

Note that contributions of funds or 
other property by the DI or AFNs to the 
equity capital of the OPS constitute 
transfers of capital to the OFS, and such 
transfers are not affected by Subpart N. 

Section 1401(b) defines “overseas bor¬ 
rowing” as borrowing by an OFS which 
would be long-term foreign borrowing, 
under f 324, if made by a DI. 

Section 1401(c) defines “overseas pro¬ 
ceeds” as the funds or other property 
received by the OFS in overseas borrow¬ 
ing. Overseas proceeds invested by the 
OFS or the DI in debt obligations of or 
equity Interests in other AFNs of the DI 
remain overseas proceeds until repay¬ 
ment of the overseas borrowing or pro¬ 
ceeds borrowing. See I 1404. 

Section 1401(d) defines “available 
overseas proceeds” as overseas proceeds 
held by the OFS. Notwithstanding $ 505. 
overseas proceeds may be transferred by 
the OFS to AFNs of the DI without being 
Included In the computation of net trans¬ 
fer of capital under 9 313. See 9 1403 
(a) (2). 

In addition, overseas proceeds trans¬ 
ferred to the DI in proceeds borrowing, 
as defined in 9 1401(e), are thereafter 
treated as available proceeds of long¬ 
term foreign borrowing. See 9 1403(a) 
<1). The proceeds borrowing must be 
continuously outstanding for at least 12 
months after the original date of the 
loan, and any debt Instrument evidenc¬ 
ing such loan may not be sold or other¬ 
wise transferred by the OFS prior to 
repayment or cancellation. If the OFS 
ceases to hold any such debt Instrument, 
the loan of overseas proceeds to the DI 
will fail to qualify as proceeds borrow¬ 
ing, and the Office may revoke the OFS s 
qualification, as provided in 9 1402ic). 

§111102—1 Qualification. 

As provided in 9 1402(a). OFS quali¬ 
fication is conditioned upon the filing of 
a certificate in letter form, addressed to 
the Director, Office of Foreign Direct 
Investments, Department of Commerce, 
Washington. DC. 20230, identifying the 
AFN to be qualified as an OFS. setting 
forth sufficient information to demon¬ 
strate that the AFN has been organized, 
is owned and is operating, and that the 
DI intends that the AFN will continue to 
operate, in accordance with provisions 
of 9 1401(a) (1), (2), and (3). If the 
person signing the certificate is not an 
officer of the DI, evidence of authority to 
file such certificate must be attached. 

Any certificate filed with the Office is 
effective for the compliance year in 
which it is filed and thereafter, unless 
withdrawn by the DI with the permis¬ 
sion of the Office or revoked by the Office, 
as provided in 9 1402(c). The Office will 
not revoke any certificate unless it de¬ 


termines that the AFN was not orga- 
nized, is not owned, or is not operating 
in accordance with the provision of 
9 1401(a) (1). (2). and (3). or that the 
DI failed to comply with the record¬ 
keeping requirements of 9 1402(b). 

As provided in 9 1402(d). all specific 
authorizations previously Issued by the 
Office deeming certain financing AFNs 
to be persons within the United States or 
unarmiated foreign lenders are of no fur¬ 
ther effect beginning January 1, 1970. 
Each such AFN is deemed to have quali¬ 
fied as an OFS under 9 1402(a), and 
transactions involving such OFS are 
governed by Subpart N during 1970 and 
thereafter and not by the terms of such 
specific authorization. 

§ til 103-1 Tranufm of over*™* pro¬ 
ceeds; foreign balances. 

Pursuant to 9 1403(a) (D, the loan of 
overseas proceeds to the DI in proceeds 
borrowing Is not a transfer of capital 
under 9 312(b). but does result in such 
overseas proceeds being treated as avail¬ 
able proceeds of long-term foreign bor¬ 
rowing. as defined in 9 324(d). If in con¬ 
nection with an overseas borrowing the 
OFS Issues debentures convertible into 
stock of the DI with detachable warrants 
entitling the holder to purchase stock 
of the DI, the DI will be deemed to have 
made a transfer of capital to the OFS 
In the amount of the value of the war¬ 
rants; however, the amount of proceeds 
of overseas borrowing will not be reduced 
because of the warrants. 

Pursuant to 9 1403(a)(2), transfer >f 
overseas proceeds by the OFS to AFNs 
of the DI in exchange for debt obliga¬ 
tions or equity interests In such AFNs 
do not involve net transfers of capital 
notwithstanding 99 505 and 313. Pumi- 
ant to 5 1403(a)(3). overseas proceeds 
can also be returned by AFNs to the OFS 
without Involving net transfer of capi¬ 
tal. notwithstanding 99 505 and 313. and 
such overseas proceeds In the hands of 
the OFS again become available over¬ 
seas proceeds. The exemption from 
99 505 and 313 provided for in 9 H03 
(a) (3) does not apply to the return of in¬ 
vested overseas proceeds by an AFN to 
the OFS to the extent there has been 
repayment of the overseas borrowing 
or the proceeds borrowing (see 5 1404 
(a)). Note that overseas proceeds trans¬ 
ferred by an OFS to an AFN in exchange 
for equity interests in such AFN are not 
Affected by changes in the value of the 
securities. 

Example t. DI desires to make a tran^r 
of capital to Schedule C In 1972 in the 
amount of 110 million. DI causes a wholly- 
owned incorporated Schedule C AFN to or¬ 
ganize a Schedule A OFS In the Netherlands 
Antilles (for which a certificate under 4 l<ca 
(a) Is properly filed In due courae) and to 
contribute $2 million to such OFS asorignnu 
equity capital. OFS receive* $10 millon from 
an overseas borrowing which has been fully 
guaranteed by the DI as to repayment w 
principal and payment of Interest. OFS lena» 
$10 million to DI in return for a promis*' r > 
note continuously outstanding for at lea* 
12 months. DI makes a $10 million transfer ox 
capital lo an AFN in Schedule C and allocate* 
the $10 million available proceeds (of pro¬ 
ceed* borrowing) to tbo resulting 
direct investment. The capitalization or the 
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OPS results In & I 312(b) transfer of capital 
or $2 million from Schedule C and a f 312(a) 
transfer of capital of $2 million to Schedule 
A, pursuant to I 506. The loan of $10 million 
by the OPS to lte DI is a proceeds borrowing 
and does not constitute a I 312(b) transfer 
of capital. However, the $10 million of over¬ 
seas proceeds in the hands of the DI are 
treated as available proceeds of long-term 
foreign borrowing. The transfer of the $10 
million to an AFN In Schedule C Is a I 312(a) 
transfer of capital offset by allocation of 
available proceeds to the resulting positive 
direct Investment. 

Example 2. In 1970 an OPS In Schedule C 
receives $10 million of overseas proceeds and 
Invests $9 million thereof In debt obligations 
of an APN in Schedule B In 1971 the DI di¬ 
rectly repays $3 million of overseas borrow¬ 
ing, resulting in a transfer of capital to 
Schedule B of $3 million, under I 1404(a) (3). 
Later In the same year, the APN repays to 
the OPS $3 million of the $9 million bor¬ 
rowed. Under 5 1403(a) (3). the DI may treat 
the repayment by the APN to the OPS either 
a* being a return of $3 million of overseas 
proceeds (and hence not subject to f f 505 
and 313) or as a return of funds which have 
lost their status as overseas proceeds by vir¬ 
tue of the $3 million repayment of overseas 
borrowing (and hence subject to If 506 and 
313). 

Example 3. Schedule A OPS invests $0 mil¬ 
lion of overseas proceeds in equity securities 
In a Schedule B APN. Prior to repayment of 
the overseas borrowing, the equity Interest 1* 
sold by the OPS to an urvafflllated foreign 
national for $7 million, which constitutes a 
transfer of capital of $7 million to DI from 
Schedule B under I 312(b) and a transfer of 
capital of $7 million from DI to Schedule A 
under 1312(a). (See ft B506-6(ll).) Under 
I 1403(a)(3), this transaction is not recog¬ 
nized for purposes of II 506 and 313 to the 
extent of the overseas proceeds of $6 million. 
Therefore. DI will have a positive transfer of 
capital of $1 million to Schedule A and a neg¬ 
ative transfer of capital of $1 million to 
Schedule B. 

Pursuant to § 1403(b)(1), foreign bal¬ 
ances of on OFS (other than available 
overseas proceeds and funds contributed 
as equity capital) held In liquid form are 
deemed to be liquid foreign balances of 
the DI and are subject to limitation 
under ft 203(c). 

Example 4. DI borrows $5 million In long¬ 
term foreign borrowing under I 324. The $5 
muilon are contributed by DI to an AFN as 
original equity capital. The AFN places such 
fundf in a demand deposit account In a for¬ 
eign bank. The APN Is thereafter qualified as 
an OP8. The $6 million are not considered 
liquid foreign balances of the DI under 
I 203(c). (8$e I 1403(b).) 

§ B1404—1 Repayment of overmens bor¬ 
rowing and proceeds borrowing. 

Repayment by the DI or the OFS of 
overseas borrowing and repayment by 
the DI of proceeds borrowing result in 
transfers of capital (and corresponding 
reduction of overseas proceeds) and/or 
reduction of available proceeds of long¬ 
term foreign borrowing (and correspond¬ 
ing reduction of overseas proceeds). Re¬ 
payment by the DI of overseas borrowing 
means both direct repayment by the DI 
or indirect repayment by the DI whereby 
the DI provides funds to the OFS to en¬ 
able it to repay. When the DI repays 
proceeds, borrowing for the purpose of 
pPAbling the OFS to repay the overseas 
borrowing, the repayment by the DI is 
deemed for purposes of ft 1404(a) to be of 


overseas borrowing and not of proceeds 
borrowing. In other words, for purposes 
of ft 1404(a), repayment of proceeds bor¬ 
rowing occurs only when the OFS does 
not use the funds or other property re¬ 
paid to It by the DI to repay overseas 
borrowing. 

Repayment by the DI of overseas bor¬ 
rowing or proceeds borrowing results In 
the following charges: 

(1) Pursuant to 5 1404(a) (1). there Is 
a reduction of available proceeds of 
long-term foreign borrowing resulting 
from proceeds borrowing. There is also 
an equal reduction In the amount of 
overseas proceeds. 

(2) Pursuant to ft 1404(a)(2), if the 
amount of repayment exceeds the reduc¬ 
tion of available proceeds under ft 1404 
(a)(1). transfers of capital are charged 
proportionately to the scheduled areas 
where the DI has expended (prior to 
July 1, 1972) or allocated available pro¬ 
ceeds of long-term foreign borrowing re¬ 
sulting from proceeds borrowing. There 
is also an equal reduction in the amount 
of overseas proceeds. 

(3) Pursuant to ft 1404(a)(3), if the 
amount of repayment exceeds the ag¬ 
gregate reductions of available proceeds 
and transfers of capital to AFNs under 
ft 1404(a) (1) and (2). transfers of capi¬ 
tal will be charged proportionately to 
the scheduled areas where the OFS lias 
transferred overseas proceeds pursuant 
to ft 1403(a)(2). There is also an equal 
reduction in the amount of overseas pro¬ 
ceeds held by such AFNs. 

(4) Pursuant to 4 1404(a)(4), any 
repayment in excess of reductions of 
available proceeds and transfers of cap¬ 
ital pursuant to ft 1404(a) (1), (2). and 
(3) is a transfer of capital to the sched¬ 
uled area in which the OFS 1s incorpo¬ 
rated. There is also an equal reduction 
in the amount of overseas proceeds held 
by the OFS. 

In the event of repayment of overseas 
borrowing by reason of debt holders’ 
exercise of conversion or similar rights, 
transfers of capital, but not reduction 
of available proceeds, are deferred until 
the year following such conversion. (See 
ft 1404(a)(5).) 

The total amount of overseas proceeds 
received by an OFS may. due to dis¬ 
counts. commissions, or fees, be less than 
the amount of the OFS's indebtedness 
to its lenders. Under these circum¬ 
stances, the aggregate amount of trans¬ 
fers of capital and reductions of proceeds 
pursuant to ft 1404 cannot exceed the 
amount of overseas proceeds. (See ft 1404 
(a) (6>.) The amount repaid attributable 
to discounts, commissions or fees is 
deemed to be the last amount repaid. 
Note that repayment of proceeds borrow¬ 
ing after repayment of the underlying 
overseas borrowing is a transfer of capi¬ 
tal to the scheduled area in which tlie 
OFS is incorporated. However, repay¬ 
ment by the OFS of overseas borrowing 
after repayment of proceeds borrowing 
does not result in a transfer of capital. 

Example 6. In 1972 a Schedule A OPS Issues 
$10 million of debentures which are sold at 
a discount, and the OPS receives $9600.000 
as available overseas proceeds. The OFS 


transfers $1 million to Schedule C AFNs and 
$2 million to Schedule B AFNs. Then $6 mil¬ 
lion la transferred In proceeds borrowing to 
the DI. which allocates M million to positive 
direct Investment In Schedule C and $1,500- 
000 to positive direct Investment In Sched¬ 
ule A. In 1974, $7 million of the debentures 
arc redeemed and. In 1975 $3 mlUlon of the 
debentures are redeemed. In 1974 the trans¬ 
fers of capital and reductions would be: 
Under ft 1404(a)(1), a $500,000 reduction In 
available proceeds; under 1 1404(a)(2), 
transfers of capital of $4 million to Schedule 
C and $1,500,000 to Schedulo A; and under 
ft 1404(a) (3). transfers of capital of $333,000 
to Schedule C and $667,000 to Schedule B. 
In 1975. the transfers of capital would be: 
Under ft 1404(a)(3), transfers of capital of 
$667,000 to Schedule O and $1633.000 to 
Schedule B; and then, under ft 1404(a) (4). a 
transfer of capital of $500,000 to Schedule 
A. Although repayment of overseas borrow¬ 
ing equalled $10 million, the aggregate 
transfers of capital and reduction under 
ft 1404(a) (6) equal only $9,500,000. the origi¬ 
nal amount of overseas proceeds before any 
repayments. 

Example 7. Schedule A OFS receive* 
$9,500,000 from the issue of $10 million of 
debentures. The OPS keeps $500,000 as avail¬ 
able overseas proceeds and $9 million are 
loaned to the DI in proceeds borrowing. DI 
does not allocate the resulting available pro¬ 
ceeds. DI repays the $10 million overseas bor¬ 
rowing. There Is a reduction In available 
proceeds of $9 million, under ft 1404(a)(1). 
and a transfer of capital to Schedulo A of 
$500,000. under I 1404(a) (4). 

Example 8. Schedule A OPS receives $10 
million of overseas proceeds and transfers $6 
million of overseas proceeds to an AFN In 
Schedule C and $4 million to an AFN In 
Schedule B. In 1971. the DI repays $1 mil¬ 
lion of overseas borrowing. Under ft 1404(a) 
(2), there are transfers of capital to Sched¬ 
ule C of $600,000 and to Schedule B of $400.- 
000. In 1972, the OFS disposes of its Interest 
In the Schedule B AFN and recoves $6 mil¬ 
lion in cash. Only $3,600,000 of such funds 
constitute overseas proceeds. The OFS lends 
$3,600,000 to the DI In proceeds borrowing, 
and the DI Allocates the resulting available 
proceeds to positive direct Investment In 
Schedule C. In 1973. the DI repays the 
balance of the overseas borrowing. There is 
a transfer of capital to 8chcdulo O of 
$3,600,000. under ft 1401(a)(2). and a trans¬ 
fer of capital to Schedule C of $5,400,000, 
under ft 1404(a)(3). 

Pursuant to ft 1404(b), repayment by 
the OFS of overseas borrowing first re¬ 
duces available overseas proceeds. If the 
amount of repayment exceeds such re¬ 
duction, the excess 1$ treated as repay¬ 
ment by the DI of overseas borrowing 
under ft 1404(a). 

Example 9. In 1970, OPS receives $10 mil¬ 
lion of available overseas proceeds from an 
overseas borrowing, and lends $9 million to 
the DI In proceeds borrowing. The OFS In¬ 
vests $500,000 in debt obligations of AFNs. 
The DI allocates $8 million of the resultant 
available proceeds to positive direct invest¬ 
ment in Schedule C. In 1971. the OFS repays 
$2 million. Available overseas proceeds are 
reduced from $500,000 to zero, under ft 1404 
(b) (l). Available proceeds ore reduced from 
$1 million to aero, under I ft 1404(b)(2) and 
1404(a)(1). There Is a transfer of capital, 
under 1 1404(a)(2). to Schedule C In the 
amount of $500,000. 

Example 10. In 1970. an OFS receives $10 
million In overseas borrowing and lends the 
$10 million to the DI in proceeds borrow¬ 
ing. and the resulting available proceeds are 
allocated to positive direct Investment in 
Schedule C. DI repays proceeds borrowing. 
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In 1071. In the amount of $10 million. Under 
1 1404(a)(2). there la a traxufcr of capital 
to Schedule C of $10 million, and oversea* 
proceeds are extinguished. In 1073. the OFS 
repays tho overseas borrowing. Since there 
are no remaining overseas proceeds, no trans¬ 
fer of capital or further reduction results. 
<B«e 1 1404(a)(6).) 

§ B140S-1 Authorised repayments. 

Under § 1405, transfers of capital re¬ 
sulting In positive direct investment, 
which arise from repayment by ft DI of 
an overseas borrowing or a proceeds bor¬ 
rowing to enable the OF8 to repay its 
overseas borrowing, will be generally au¬ 
thorized under Sub pert J in a manner 
similar to repayment by a DI of oilier 
AFN borrowing. As in the case of DI 
guarantees of AFN borrowing, the gen¬ 
eral authorialtion of 8 1002 is condi¬ 
tional upon the filing by the DI of a 
certificate (Form FDI-106 * pursuant to 
8 1002(b). Note that, by virtue of 8 1405 
(ft), DI's guarantee of an OFS borrow¬ 
ing that does not qualify as an overseas 
borrowing is not covered either by 
$ 1405(b) or 8 1002(a). 

g B1406—1 Intcnhttngr of borrowing by 
DI and OFS. 

Under 8 1406, a DI may substitute for¬ 
eign borrowing lor borrowing by the DI 
from its OFS. or vice versa, and treat the 
later borrowing as a continuance of the 
borrowing for which it was substituted. 
The two types of borrowing that may be 
interchanged under 8 1406 arc: (I) for¬ 
eign borrowing, as defined in 8 324(a) 
(1), and <ii> proceeds borrowing as de¬ 
fined in 8 1401 (e). or borrowing by a DI 
from Us OFS that would qualify as pro¬ 
ceeds borrowing under € 1401(e) If such 
borrowing and the underlying borrow¬ 
ing by the OFS were continuously out¬ 
standing for at least 12 months. All or 
a portion of a borrowing of one type 
may be substituted fdr an equal amount 
of the other type of borrowing. A bor¬ 
rowing that is substituted lor an earlier 
borrowing must be made on or before 
the date of repayment of the earlier 
borrowing. The DI must record a substi¬ 
tution on the books and records required 
under 88 203(b). 601. and 1402(b). 

The original and substitute borrow¬ 
ings are tacked together for the purpose 
of determining the period during which 
the original borrowing is treated as hav¬ 
ing been outstanding. Substitution may 
be used to qualify a foreign borrowing 
as long-term foreign borrowing under 
8 324(a)(2), or to qualify a borrowing 
by a DI from Its OFS as proceeds bor¬ 
rowing under 5 1401(e). The borrowing 
for which another borrowing has been 
substituted may be repaid to the extent 
of the substitution without any reduc¬ 
tion of available proceeds or charge for 
a transfer of capital. A borrowing by 
an OFS underlying a borrowing by the 


DI from the OFS may likewise be repaid 
without any reduction of available pro¬ 
ceeds or charge for a transfer of capi¬ 
tal, to the extent that foreign borrow¬ 
ing is substituted for the borrowing by 
the DI from the OFS. 

Although a substitute borrowing Is 
treated as a continuance of the earlier 
borrowing, the repayment of the substi¬ 
tute borrowing will have the effect pro¬ 
vided under the regulations for repay¬ 
ment of the substitute type of borrow¬ 
ing. Thus, foreign borrowing that is sub¬ 
stituted for borrowing by the DI from its 
OFS may qualify the earlier borrowing 
as proceeds borrowing under 8 1401(e). 
but the repayment of the foreign borrow¬ 
ing will reduce proceeds as provided un¬ 
der 8 324(c) or involve a transfer of 
capital under 8 312(a)(7). Similarly, a 
proceeds borrowing that is substituted 
for foreign borrowing may qualify the 
foreign borrowing as a long-term for¬ 
eign borrowing under 8 324(a)(2), but 
the repayment of the proceeds borrow¬ 
ing will have the effect provided under 
8 1404. 

§BI 407-1 Aavuniplion l>y DI of bor¬ 
rowing by It* OFS. 

Under 8 1407, a DI making an election 
under IRC 8 4912(e) may assume an 
obligation of Its OPS to repay overseas 
borrowing or borrowing that would qual¬ 
ify as overseas borrowing if it were con¬ 
tinuously outstanding for at least 12 
months. The effect of an assumption of 
overseas borrowing will be determined by 
serial application of the following rules: 

<i) To the extent of available overseas 
proceeds held by the OFS at the time of 
the assumption, the DI will be charged 
with a transfer of capital to the OP'S. 
At the same time, however, the assump¬ 
tion will constitute a foreign borrowing 
by the DI in an amount equal to the DTs 
transfer of capital to the OFS. If such 
borrowing qualifies as long-term foreign 
borrowing under 8 324(a)(2), available 
proceeds thereof may be deducted from 
positive direct investment by allocation 
under 8 306(e). 

(ii) In proportion to and to the extent 
of overseas proceeds that have been 
transferred by the OFS under 8 1403 
(a)(2) to other AFNs of the DI and 
are held by such AFNs at the time of 
assumption, the DI will be charged with 
transfers of capital to such AFNs. The 
assumption will also constitute a foreign 
borrowing by the DI in an amount equal 
to the total transfers of capital to such 
AFNs. If such borrowing qualifies as 
long-term foreign borrowing under 8 324 
(a)(2), available proceeds thereof may 
be deducted from positive direct invest¬ 
ment by allocation under 8 306(e). 

Oil) To the extent of overseas pro¬ 
ceeds which have been transferred to the 
DI in proceeds borrowing under 8 1403 
(a) (1) that Is outstanding at the time of 


assumption, the DI will not be charged 
with a transfer of capital. The assump¬ 
tion will constitute a foreign borrowing 
by the DI that has been substituted for 
proceeds borrowing under 8 1406. The 
foreign borrowing involved in the as¬ 
sumption will be treated as a continuan 
of the borrowing by the DI from Its OFS 
that is repaid (without effect under the 
regulations) in connection with the 
assumption. 

(iv> Any additional amount of as¬ 
sumed obligation that is not covert ! 
under paragraphs (i) through (ill) will 
constitute foreign borrowing by the DI. 
but not a transfer of capital. Such 
amount should correspond to the dif¬ 
ference between the aggregate principal 
Amount of the obligation that was as¬ 
sumed and the amount of funds or other 
property received by the OFS after the 
initial offering expenses were deducted 

Finally, an assumption will reduce 
overseas proceeds of the overseas bor¬ 
rowing which the DI has obligated itself 
to repay by the amount of the assumed 
obligation or the amount of such over¬ 
seas proceeds, whichever Is less. 

The above rules, appropriately ad¬ 
justed. apply also to assumption of bor¬ 
rowing that would qualify as oversea, 
borrowing if outstanding for at least 12 
months. 

Any assumption of an OFS’s debt obli¬ 
gation under 8 1407 must be recorded 
by the DI In the books and records re¬ 
quired to be maintained under 68 203 i 
and 1402(b). The DI should identify the 
specific borrowing it has become obli¬ 
gated to repay and reflect its application 
of the rules of 88 1406 and 1407 to tee 
assumption. 

There Is no provision in the regula¬ 
tions relating to a DI’s assumption of 
debt obligations of an international 
finance subsidiary UFS). as defined m 
8 323(a). A DI and its IFS are aonsiden d 
a single person under 8 323(b). Any as¬ 
sumption of an IFS’s obligation, if made 
pursuant to an election under IRC 8 4912 
(c) * would not bring about any change in 
a Drs foreign borrowing under f 324. 

1FR Doc.73-18715 Piled 9-14-73:8:45 nm J 


Title 12—Banks and Banking 
CHAPTER II—FEDERAL RESERVE SYSTEM 

SUBCHAPTER A—BOARD Of GOVERNORS Of 
THE FEDERAL RESERVE SYSTEM 

I Reg. D| 

PART 204 —RESERVES OF MEMBER 
BANKS 

Reserve Percentages 

On May 16. the Board of Governor- 
established on 8 percent marginal reserve 
requirement against certain selected 
classes of time deposits (38 FR 13726>. 
The classes of time deposits that are sub¬ 
ject to the marginal reserve requirement 
were changed in some respects on July 16 
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(38 FR 19908). These actions were taken 
pursuant to the Board's authority under 
r-ectkm 19 of the Federal Reserve Act 
<12 U.8.C. section 461) to set reserve 
ratios for member banks. 

The Board has decided to increase the 
marginal reserve requirement from 8 to 
11 percent, subject to the proviso that 
in no event shall the reserves required of 
a member bonk on its aggregate amount 
of time and savings deposits exceed 10 
percent* 

There was no notice and public par- 
eipaUon with respect to this amend- 
merit since such procedure would result 
in delay that would be contrary to Ure 
public interest and serve no useful pur- 
jjoae. The effective date was not deferred 
for the 20-day period referred to in sec¬ 
tion 5&3(d> of Title 5, United States 
Code, because the Board found that the 
general credit situation and the public 
interest compelled it to make the action 
effective no later than the day adopted. 
See 1 262.2(e) of the Board’s Rules of 
Procedure, 12 CFR 5 262.2(e). 

Effective October 4. 1973,1 204.5(a) (1) 
0i> and (2) (ii> of Regulation D is 
amended to read as follows: 

§ 204*5 Reserve Requirements. 

<a) Reserve percentages. Pursuant to 
the provisions of section 19 of the Fed¬ 
eral Reserve Act and 5 204.2(a) and sub¬ 
ject to paragraph <c> of this section, 
the Board of Governors of the Federal 
Reserve System hereby prescribes the 
following reserve balances that each 
member bank of the Federal Reserve 
System is required to maintain on de¬ 
posit with the Federal Reserve Bank of 
it district: 

(1) If not in a reserve city— • • • 
fi!) 3 percent of its other time deposits 
up to $5 million, plus 5 percent of such 
deposits in excess of $5 million: Provided, 
however. That a member bank shall 
maintain a reserve balance equal to 11 
:>crcent of the amount by which the daily 
average amount of time deposits of the 
types hereinafter specified exceeds either 
the daily average amount of such time 
deposits outstanding during the compu¬ 
tation period ending May 16. 1973. or 
MO million, whichever Is greater, and 
Mjch 11 percent reserve percentage shall 
Apply with respect to time deposits of 
the following types: 

(a) time deposits of $100,000 or more; 

and 

<b) time deposits represented by 
promissory notes, acknowledgments of 
advance, due bills, or similar obligations 
ssued by a member bank’s affiliate, as 
provided in } 204.1(f); and 
(c) time deposits represented by bank 
mceptances, as provided In 1204.1(f); 

Provided further . That In no event shall 
the reserves required on its aggregate 
amount of time and savings deposits ex¬ 
ceed 10 percent; and 


<2) If in a reserve city (except as to 
any bank located in such a city that is 
permitted by the Board of Governors of 
the Federal Reserve System, pursuant to 
5 204.2(a)(2), to maintain the reserves 
specified in subparagraph (1) of this 
paragraph)— • • • 

(ii) 3 percent of Us other time deposits 
up to $5 million, plus 5 percent of such 
deposits in excess of $5 million: Provided, 
however. That a member bank shall 
maintain a reserve balance equal to 11 
percent of the amount by which the daily 
average amount of time deposits of the 
types hereinafter specified exceeds either 
the daily average amount of such time 
deposits outstanding during the com¬ 
putation period ending May 16. 1973, or 
$10 million, whichever is greater, and 
such 11 percent reserve percentage shall 
apply with respect to time deposits of the 
following types: 

(a) time deposits of $100,000 or more; 
and 

<b) time deposits represented by 
promissory notes, acknowledgments of 
advance, due bills, or similar obligations 
Issued by a member bank's affiliate, as 
provided in 8 204.1(f); and 

(c) time deposits represented by bank 
acceptances, as provided in 5 204.1(f); 

Provided further. That in no event shall 
the reserves required on its aggregate 
amount of time and savings deposits ex¬ 
ceed 10percent: and 


By order of the Board of Governors, 
Sepetmber 7.1973. 

rsRAL? Theodore E Allison. 

Assistant Secretary of the Board . 

|PR Doc 73-10646 Plied 9-14-73:8:45 ami 


Title 21—Food and Drugs 

CHAPTER I—FOOD AND DRUG ADMINIS¬ 
TRATION. DEPARTMENT OF HEALTH, 

EDUCATION, AND WELFARE 
SUBCHAPTER B—FOOD AND FOOD PRODUCTS 

PART 26— NUTRITIVE SWEETENERS 

In the matter of establishing defini¬ 
tions and standards of identity for the 
nutritive sweeteners dextrose monohy¬ 
drate. dextrose anhydrous, glucose sirup, 
and dried glucose sirup: 

A notice of proposed rule making was 
published in the Federal Register for 
October 5. 1972 (37 FR 21103). based 
upon the Recommended International 
Standards submitted by the Food and 
Agriculture Organization/World Health 
Organization Codex Allmentarlus Com¬ 
mission. herein called the "Codex stand¬ 
ards." and upon a petition filed by the 
Corn Refiners Association. Inc.. 1001 
Connecticut Ave.. Washington. D.C. 
20036, herein called the "CRA," for the 
four nutritive sweeteners mentioned. 

In the opinion of the Commissioner of 
Food and Drugs, minor differences ex¬ 
ist between the Codex standards and the 


CRA proposal. The requirement for re¬ 
ducing sugar content in dextrose mono- 
hydrate and dextrose anhydrous is stated 
as such in f 26.1(b) (1) and, by cross ref¬ 
erence. in 126.2(a) of the CRA pro¬ 
posal. but it is entitled "D-glucose con¬ 
tent" in paragraph 2.1 of the correspond¬ 
ing Codex standards. The analytical 
method prescribed for determining the 
reducing sugar content is a quantitative 
measure of D-glucose < a reducing sugar) 
and also of other reducing sugars that 
may be present in a sample. The state¬ 
ment of the requirement in the CRA 
proposal is therefore considered to be 
appropriate and is being retained in the 
order set forth below. For analysis of 
the subject foods, the CRA proposal 
specifies "Official Methods of Analysis of 
the Association of Official Analytical 
Chemists" «AOAC>. 11th Ed.. 1970. As 
referee methods of analysis for the set¬ 
tlement of international disputes, the 
Codex standards sometimes specify 
PAOWHO Codex Alimontarius Commis¬ 
sion Methods of Analysis for Sugars; 
sometimes, methods of the International 
Commission for Uniform Methods of 
Sugar Analysis: and for other times. 
AOAC methods. The Commissioner pro¬ 
posed to recognize the AOAC methods 
as the official methods for the FDA 
standards of identity. The Commission¬ 
er concludes that the AOAC methods 
should be the only ones set forth in 
the FDA standards, but one may use any 
method he desires to determine compli¬ 
ance. except In cases of dispute at which 
time only the AOAC methods shall pre¬ 
vail. 

The Codex standards provide for high 
sulfur dioxide containing glucose sirups 
and dried glucose sirups for confection¬ 
ery purposes. Inasmuch as these sirups 
are not distributed in the United States, 
the Commissioner proposed not to pro¬ 
vide for them in the standards of iden¬ 
tity. and that proposal is affirmed in the 
order set forth below. 

The Codex standards specify maxi¬ 
mum limits for copper, arsenic, and lead 
contaminants. The matter of contami¬ 
nants is not dealt with by the Federal 
Food. Drug, and Cosmetic Act in con¬ 
nection with the promulgation of stand¬ 
ards of Identity, but rather under other 
provisions of that statute. 

Six letters were received in response 
to the proposal: 

1. With reference to the proposed 
standards for dextrose monohydrate and 
dextrose anhydrous. If 26.1 and 26.2. one 
letter indicated that the specified mini¬ 
mum dextrose equivalent <D.E ). which 
represents the percentage of reducing 
sugars calculated on a dry basis and ex¬ 
pressed as anhydrous dextrose (D-glu¬ 
cose). is not sufficient to assure the use 
of high quality dextrose in food and drug 
products. The respondent recommended 
the inclusion of a requirement for a 
specific rotation of not tew than +52.5* 
and not more than +53.0* calculated on 
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an anhydrous basis, corresponding with 
the specification for dextrose In the U.S. 
Pharmacopoeia, 18th Rev., p. 180. The 
specification is not included In the Codex 
standards. The Commissioner believes 
that such a requirement, although appro¬ 
priate for drugs, would be unnecessary In 
these food standards. 

2. One letter opposed use of the terms 
"glucose sirup” and "dried glucose sirup" 
as being inappropriate for the names of 
the foods Identified In 5 5 26.3 and 26.4 
The letter stated that their use as names 
of foods is confusing because "glucose" Is 
the accepted name for the carbohydrate 
D-glucose and, further, that It Is inap¬ 
propriate to use the name of a minor 
constituent as the name of a food, as 
would be the case with a sirup having 
a D.E. of 20 and containing about 5.5 
percent glucose. The terms "glucose 
sirup" and "dried glucose sirup" have 
been used in food standards. In the food 
industry, and In international commerce 
for many years as the names of products 
obtained by the incomplete hydrolysis of 
edible starch; and such usage Is recog¬ 
nized by the Codex standards, standard 
dictionaries, and encyclopedias. The CRA 
indicates that It Is only In the United 
States and Canada that an alternative 
name such as "com sirup" is used. The 
Commissioner concludes that the terms 
"glucose sirup" and "dried glucose sirup" 
are appropriate as common or usual 
names of the subject foods as alternatives 
to names which Identify the starch 
source. 

3. One comment recommended that 
the minimum D.E. requirement in 55 26.3 
and 26.4 be lowered from 20 to 7 because 
glucose sirups with a D.E. as low as 7 
are presently being used in foods, and 
new product development would be re¬ 
stricted If the higher figure were speci¬ 
fied. Hie Codex Allmentarius Commis¬ 
sion of experts from many nations, in¬ 
cluding the United States, proposed a 
D.E. of 20 as the minimum for glucose 
sirup and dried glucose sirup. Their rec¬ 
ommendation was based on their knowl¬ 
edge of such characterizing properties 
of glucose sirups as solubility, clarity, 
viscosity, and functionality, as well as on 
their extensive experience in the man¬ 
ufacture and use of the products. The 
CRA and a similar European organiza¬ 
tion. Association Des Amidonncries De 
Mais De La C.E.E.. recommended the 
same minimum. The Commissioner, 
therefore, is of the opinion that the 
value of 20 should be retained as the 
minimum required D.E,, and that prod¬ 
ucts with lower D.E. should be regarded 
as other products. Existing food stand¬ 
ards in 21 CFR Parts 14. 27. 29. etc., pro¬ 
vide for glucose sirup, dried glucose 
sirup, com sirup, and dried com sirup 
ingredients; and require that the solids 
of such sirups contain not less than 40 
percent by weight of reducing sugars 
calculated as anhydrous dextrose, cor¬ 
responding to a D.E. of 40. It is pointed 
out that the extension of the terms "glu¬ 
cose sirup" and "dried glucose sirup" in 
these standards (55 26.3 and 26.4) to 
products having a DJ2. as low as 20 does 
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not affect existing or future standards 
which may require the use of sirups hav¬ 
ing a higher D.E. 

4. One letter suggested that the Codex 
standard and the CRA proposal for dried 
glucose sirup be amended. The respond¬ 
ent indicated that the 93.0 percent min¬ 
imum requirement for total solids is ac¬ 
ceptable for dried glucose sirups which 
have a D.E. of 20 to 50 but not for prod¬ 
ucts with a D.E. of 88 to 98. According 
to the respondent, dried glucose sirups 
with a D.E. of 88 to 98 have approxi¬ 
mately the same equilibrium moisture as 
dextrose monohydrate, do not exhibit 
the caking tendencies of the dried glu¬ 
cose sirups of lower D.E., and should, 
therefore, have the minimum require¬ 
ment for total solids lowered from 93.0 
to 90.0 percent to correspond with the 
total solids requirement for dextrose 
monohydrate in both the Codex stand¬ 
ard and in the CRA proposal. 

The Commissioner concurs in the re¬ 
spondent’s suggestion that the CRA pro¬ 
posed standard be amended to provide 
for presently available commercial prod¬ 
ucts with D.E. of 88 to 98. Accordingly. 
5 26.4(a) of the order now provides that 
the total solids content of dried glucose 
sirup be not less than 90.0 percent when 
the D.E. is not less than 88.0, and other¬ 
wise not less than 93.0 percent. No ac¬ 
tion can be taken at this time on the re¬ 
spondent’s further suggestion that the 
corresponding paragraph 2.1 of Codex 
standard CAC RS 10-2969 be similarly 
amended. Published proposals concern¬ 
ing amendment or establishment of FDA 
standards in order to adopt Codex 
standard CAC/RS 10-1969 be similarly 
vide for amendment of the Codex stand¬ 
ards, Separate actions would be required 
by the member nations responsible for 
establishing or amending Codex stand¬ 
ards. 

5. The CRA submitted comments on 
the actions proposed by the Commis¬ 
sioner in the October 5. 1972. Federal 
Register notice. The Association en¬ 
dorsed the Commissioner’s proposal to 
recognize the methods in "Official Meth¬ 
ods of Analysis of the Association of Offi¬ 
cial Analytical Chemists." 11th Ed., 1970, 
(instead of the methods set forth in 
Codex) as the official methods for the 
FDA standards of identity. The CRA 
also approved of the Commissioner’s pro¬ 
posal that the standards of identity not 
provide for high sulfur dioxide contain¬ 
ing glucose sirup and dried glucose sirup 
for confectionery use because these 
products are not distributed In the 
United States. 

6. The CRA also endorsed the meth¬ 
ods of analysis referenced In the Codex 
standards but commented that the re¬ 
quirement for reducing sugar content 
and the description of the method for 
determining it are more accurately 
stated in the standards for glucose sirup 
and dried glucose sirup than in the 
standards for dextrose anhydrous and 
dextrose monofoydrate. The Association 
recommended that the wording of the 
glucose and dried glucose sirup stand¬ 


ards be used throughout. The CRA Im¬ 
plemented its recommendation In its 
proposal and, as indicated previously 
the Commissioner approves of and 
adopts the CRA position and the FDA 
standards. However, as stated at the 
end of paragraph 4 above, amendment 
of the Codex standards must be under¬ 
taken elsewhere. 

Paragraph (d) of 55 26.1 and 26.3 of 
the proposal made reference to the appli¬ 
cability of 21 CFR Part 128 pertaining to 
current good manufacturing practice in 
the manufacture, processing, packing, or 
holding of the foods. In the regulation, 
as revised, the reference has been deleted 
from these sections as being unnecessary 
because the pertinent provisions of Part 
128 are applicable without such refer¬ 
ence. Paragraph (e) of 55 26.1 and 26.3 
has been redesignated as paragraph <d>. 
In order to be consistent with the usage 
in other food standards (as prescribed 
by the United States Government Print¬ 
ing Office Style Manual), the spelling 
"syrup" as used in the proposal is 
changed to "sirup" in 55 26.3 and 26.4 of 
the order. Provision is also made for the 
alternative spelling "syrup". Other rela¬ 
tively minor editorial changes were 
made in 15 26.1 through 26.4 in the in¬ 
terests of clarity and uniformity of pres¬ 
entation in the regulation. 

On the basis of the information given 
in the proposal, the comments received, 
and other relevant information, the 
Commissioner concludes that it will pro¬ 
mote honesty and fair dealing in the In¬ 
terest of consumers to adopt the stand¬ 
ards proposed by CRA with certain modi¬ 
fications as Indicated. At a later date, the 
United States representation to the 
Codex Ali men tarius Commission will 
convey this country’s decision on the 
Codex standards. 

Therefore, pursuant to provisions of 
the Federal Food, Drug, and Cosmetic 
Act (secs. 401, 701. 52 Stat. 1046, 1055- 
1056, as amended by 70 Stat. 919 and 72 
Stat. 948; 21 U.8.C. 341, 371) and under 
authority delegated to the Commissioner 
(21 CFR 2.120); It is ordered, That 
Chapter I of Title 21 of the Code of Fed¬ 
eral Regulations be amended by adding 
a new’ Part 26 as follows: 

Part 26— Nutritive Sweeteners 

Sec. 

26.1 Dextrose monohydrate; Identity. 

96.2 Dextrone anhydrous: Identity. 

26.3 Glucose sinip; identity. 

26 4 Dried glucose sirup; Identity. 

Authority: Secs. 401, 701, 52 8tat. 1046 
1055-1056, aa amended by 70 Stat. 919 and 72 
Stat. 948; 21 TJJB.C. 341, 371. 

§26.1 Dextrose monoliydrate; Identity* 

(a) Dextrose monohydrate is purified 
and crystallized D-glucose containing 
one molecule of water of crystallization 
with each molecule of D-glucose. 

(b) The food shall meet the following 
specifications: 

(1) The total solids content is not less 
than 90.0 percent mass/mass (m/m), 
and the reducing sugar content (dextrose 
equivalent), expressed as D-glucosc, & 
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not Jess thim 99.5 percent m/m calcu¬ 
lated on a dry basis. 

(2) The sulfated ash content is not 
more than 0.25 percent m/m (calculated 
on a dry basis), and the sulfur dioxide 
content is not more than 20 mg/kg. 

(c) The name of the food is "dextrose 
monohydrate" or "dextrose/* 

(d) For purposes of this section, the 
methods of analysis to be used to deter¬ 
mine if the food meets the specifications 
of paragraph < b) (1) and (2) of this sec¬ 
tion are the following sections in "Official 
Methods of Analysis of the Association 
of Official Analytical Chemists," 11th Ed., 
1970:* 

(1) Total solids content, 31.005. 

(2) Reducing sugar content, 31.212. 

(3) Sulfated ash content. 31.208. 

(4) Sulfur dioxide content, 20.090- 

20.095. 

§ 26.2 Dfxlrow anliyclrou*; identity, 

(a) Dextrose anhydrous is purified 
and crystallized D-glucose without water 
of crystallization and conforms to the 
specifications of 21 CFR 26.1. except that 
the total solids content is not less than 
98 0 percent m/m. 

(b) The name of the food is "dextrose 
anhydrous" or "anhydrous dextrose". 

§ 26.3 Glucose sirup; identity. 

(a) Glucose sirup is the purified, con¬ 
centrated, aqueous solution of nutritive 
saccharides obtained by the incomplete 
hydrolysis of any edible starch. 

(b) The food shall meet the following 
specifications: 

(1) The total solids content is not less 
than 70.0 percent mass/mass (m/m), 
and the reducing sugar content (dextrose 
equivalent), expressed as D-glucose, Is 
not less than 20.0 percent m/m calcu¬ 
lated on a dry basis. 

(2) The sulfated ash content is not 
more than 1.0 percent m/m (calculated 
on a dry basis), and the sulfur dioxide 
content is not more than 40 mg/kg. 

<c) The name of the food is "glucose 
sirup", provided, that when derived from 
a specific type of starch, the product may 

be called “-sirup", the blank to 

be filled in with the name of the starch; 
for example, "corn sirup", "wheat sirup", 
“tapioca sirup". Alternatively, the word 
“sirup" may be spelled "syrup". 

(d) For purposes of this section, the 
methods of analysis to be used to deter¬ 
mine if a food meets the specifications 
of paragraph (b) (1) and (2) of this sec¬ 
tion are the following sections in "Official 
Methods of Analysis of the Association 
of Official Analytical Chemists", 11th 
Ed., 1970: 1 

<1) Total solids content. 31.200-31.201. 

<2) Reducing sugar content, 31.212. 

<3) Sulfated ash content. 31.208. 

(4) Sulfur dioxide content, 20.090- 

20.095. 


1 Copies may be obtained from: 

Association of Official Analytical 
Chemist* 

P.O. Box 540, Benjamin Franklin Station 
Washington, DC 20044 


g 26.4 Dried glucose sirup; Identity. 

(a) Dried glucose sirup is glucose sirup 
from which the water has been partially 
removed and conforms to the specifica¬ 
tions of 21 CFR 26.3, except that: 

<1> The total solids content is not less 
than 90.0 percent m/m when the reduc¬ 
ing sugar content (dextrose equivalent), 
expressed as D-glucose. is not less than 
88.0 percent m/m, calculated on a dry 
basis: or 

(2) The total solids content is not less 
than 93.0 percent m/m when the reduc¬ 
ing sugar content, (dextrose equivalent) 
expressed as D-glucose, is less than 88 0 
percent m/m. calculated on a dry basis. 

(b) The name of the food is "dried 
glucose sirup"; provided, that when de¬ 
rived from a specific type of starch, the 

product may be called "dried . 

sirup", the blank to be filled In with the 
name of the starch; for example, "dried 
corn sirup"; "dried wheat sirup", "dried 
tapioca sirup". Alternatively, the word 
"sirup" may be spelled "syrup". 

Any person who will be adversely af¬ 
fected by the foregoing order may at any 
time on or before October 17. 1973, file 
with the Hearing Clerk. Food and Drug 
Administration, Rm. 6-^86, 5600 Fishers 
Lane. Rockville, MD 20852. written ob¬ 
jections thereto. Objections shall show 
wherein the person filing will be ad¬ 
versely affected by the order, specify with 
particularity the provisions of the order 
deemed objectionable, and state the 
grounds or the objections. If a hearing 
is requested, the objections shall state 
the issues for the hearing, shall be sup¬ 
ported by grounds factually and legally 
sufficient to justify the relief sought, and 
shall include a detailed description and 
analysis of the factual information in¬ 
tended to be presented in support of the 
objections in the event that a hearing 
is held. Objections may be accompanied 
by a memorandum or brief in support 
thereof. Six copies of all documents shall 
be filed. Received objections may be seen 
in the above office during working hours. 
Monday through Friday. 

Effective date .—Compliance with this 
order, which shall Include any labeling 
changes required, may begin on Novem¬ 
ber 16. 1973. and all labeling ordered 
after December 31, 1973. and all labeling 
used for products shipped In Interstate 
commerce after December 31. 1974, shall 
comply with these regulations, except as 
to any provisions that may be stayed by 
the filing of proper objections. Notice of 
the filing of objections or lack thereof 
will be published in the Federal Register. 

Norr.—Incorporation by reference provi¬ 
sions approved by the Director of the Fed¬ 
eral Register March 26. 1973. 

Dated September 10,1973. 

Sam D. Pine, 
Associate Commissioner 
for Compliance . 

|FR Doc.73-19632 Filed 9-14-73:8:45 am] 


THJe 25—Indians 

CHAPTER I—BUREAU OF INDIAN AF¬ 
FAIRS. DEPARTMENT OF THE INTERIOR 

SUBCHAPTE* W—MISCELLANEOUS 
ACTIVITIES 

PART 251—LICENSED INDIAN TRADERS 

Limits on Trade With Government 
Employees 

The authority to issue regulations is 
vested in the Secretary of the Interior 
by 5 U.S.C. 301 and sections 463 and 465 
of the Revised Statutes (25 U.8.C. 2 and 

9). 

Part 251, Subchaptcr W, Chapter I of 
Title 25 of the Code of Federal Regula¬ 
tions is amended by the revision of I 251.5 
(a>. Section 251.5(a) currently allows 
U.8. Government employees to purchase 
from any Indian or Indian organization 
any arts and crafts or any other prod¬ 
uct, service or commodity without ob¬ 
taining prior approval of the Secretary 
of the Interior where the amount does 
not exceed $100. $250 in Alaska. This re¬ 
vision raises the limits from $100 to $500. 
from $250 to $750 in Alaska. The revision 
is proposed pursuant to the Act of 
June 19. 1939 (53 Stat. 840; 25 U.8.C. 68a. 
87a. 441). 

These limitations on purchases by 
Government employees were established 
in 1957 and are unrealistic compared to 
current price structures. The limitations 
act to restrict Indians and Indian organi¬ 
zations from selling goods and services 
to Government employees, when desired. 
Advance notice and public procedure 
would delay the change in the limitation 
on purchases to the detriment of Indians 
and Indian organizations and have been 
deemed contrary to the public Interest. 
Therefore, advance notice and public 
procedure are dispensed with under the 
exception provided in subsection (b) (B> 
of 5U.S.C. 553 (1970). 

The revision of I 251.5<a) shall become 
effective October 17.1973. 

As revised, g 251.5(a) reads as follows: 

8 251,5 Government employer* not to 
trade with Indian* except in certain 
eases. 

• s • • • 

<a> Employees of the United States 
Government, including those in the Bu¬ 
reau of Indian Affairs may. with the ap¬ 
proval of the Secretary of the Interior 
in each case where the amount involved 
exceeds $500, or with the approval of the 
superintendent or other officer in charge, 
where the amount Involved does not ex¬ 
ceed $500. be permitted to purchase from 
any Indian or Indian organization any 
arts and crafts or any other product, 
service or commodity produced, rendered, 
owned, controlled or furnished by any 
Indian or Indian organization: Provided. 
That no employee of the United States 
Government shall be permitted to make 
any such purchases for the purpose of 
engaging directly or indirectly in the 
commercial selling, reselling, trading, or 
bartering of said purchases by the said 
employee: And provided further. That 
employees in Alaska may in each case 
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make such purchases with the approval 
of ihe Secretary of the Interior where 
the amount Involved exceeds $750, and 
with the approval of the superintendent 
or other officer in charge where the 
amount involved does not exceed $750. 


William L. Rooms. 
Deputy Assistant Secretary 

of the Interior. 


September 10. 1973. 

(FR Doc.73-lOSSe Filed 9-14-73:8:45 axn| 


PART 252—TRADERS ON NAVAJO, ZUNI, 
AND HOPI RESERVATIONS 

Trade With Government Employees 

The authority to Issue regulations is 
vested in the Secretary of the Interior 
by 5 U.S.C. 301 and sections 463 and 465 
of the Revised Statutes (25 U.8.C. 2 and 
9). 

Beginning on page 7334 of the Federal 
Register of March 20.1973 (38 FR 7334 >, 
there was published a notice of proposed 
rulemaking to revise 5 252.4 of Part 252 
to Title 25 of the Code of Federal Regu¬ 
lations relating to trade between Gov¬ 
ernment employees and Indians on the 
Navajo. Zuni and Hop! Reservations. 
This revision was proposed pursuant to 
authority contained in the Act of 
June 30, 1834 i4 Stat. 738; 25 U.S.C. 68>. 
as amended by the Act of June 19. 1939 
(53 Stat. 840; 25 U.S.C. 68a>. 

Interested persons were given 30 days 
In which to submit written comments, 
suggestions, or objections regarding the 
revised regulations. 

During this period comments, sug¬ 
gestions. and objections were submitted 
by interested persons. Careful consid¬ 
eration was given to the comments re¬ 
ceived, and one revision was made as a 
result of them. In I 252.4(a), the limita¬ 
tion on purchases by employees of the 
UB. Government was increased from 
$100 to $500. 

The new I 252.4 shall become effective 
October 17.1973. 

William L. Rogers. 

Deputy Assistant Secretary 

of the Interior . 


September 10, 1973. 

Section 252.4 of Chapter I. Title 25. 
of the Code of Federal Regulations is re¬ 
vised to read ns follows; 

§ 252.1 Government employee* not to 
trade with Indian* except in certain 

CAM*. 

Save as authorized by the Act of June 
19. 1939 (53 Stat. 840 ; 25 UB.C. 68a, 87a. 
441), no person employed in Indian 
affairs shall have any Interest or concern 
in any trade with the Indians except for 
and on account of the United States: and 
any person offending herein shall be li¬ 
able to a penalty of $5,000 and shall be 
removed from his office. Employees of the 
UB. Government, including those in the 
Bureau of Indian Affairs, may be per¬ 
mitted to trade with Indians or Indian 


organizations under the conditions speci¬ 
fied below: 

(a) Employees of the UB. Government, 
Including those in the Bureau of Indian 
Affairs, may. with the approval of the 
Secretary of the Interior, in each case 
where the amount Involved exceeds 
$500, or with the approval of the super¬ 
intendent or other officer in charge, 
where the amount involved docs not ex¬ 
ceed $500, be permitted to purchase from 
any Indian or Indian organization any 
arts and crafts or any other product, 
service, or commodity produced, ren¬ 
dered, owmed, controlled, or furnished by 
any Indian or Indian organization: Pro- 
vided. That no employee of the UB. 
Government shall be permitted to make 
any such purchases for the purpose of 
engaging directly or indirectly In the 
commercial selling, reselling, trading, or 
bartering of said purchases by the said 
employee. 

(b) U.S . employees,, Indian blood. 
Indian employees of the UB. Govern¬ 
ment. of whatever degree of Indian blood, 
may be members In the same manner as 
other Indian members of the tribe not 
so employed and receive benefits by rea¬ 
son of their membership in such tribes, 
corporations, or cooperative associations, 
organized by and operated for Indians. 
Such Indian Government employees may 
engage in all lawful transactions with 
Indians, Indian tribes, and such cor¬ 
porations or cooperative associations. 
None of Uie transactions authorized here¬ 
in may be entered Into by such employees 
for the purpose of engaging directly or 
indirectly in the selling, reselling, trad¬ 
ing. bartering, or passing on in any other 
way for profit the objects, rights, serv¬ 
ices. or property thus acquired. Nothing 
in this section shall prevent in proper 
cases the disposition of any such property 
when such transaction cannot be con¬ 
sidered as actually engaging in any of 
the businesses prohibited in this section. 
All transactions authorized herein to be 
valid must be approved by the Secretary 
of the Interior. 

(c) Leases or sales of restricted Indian 
land . Leases or sales of trust or restricted 
Indian land to or from Indian employees 
of the UB. Government must be made on 
sealed bids unless the Commissioner of 
Indian Affairs waives this requirement 
on the basis of a full report showing (1) 
the need for the transaction. (2) the 
benefits accruing to both parties, and 
(3) that the consideration for the pro¬ 
posed transaction shall be not less than 
the appraised value of the land or lease¬ 
hold interest unless the Indian employee 
qualifies and is intending a transaction 
In accordance with 6 121.18 (b) and (c) 
of this chapter or | 131.55(b) (1). (2). 
and (3) of this chapter. An affidavit as 
follows shall accompany each proposed 
land transaction: 


(Name) 

____ ewear (or affirm) 

(Title) 

that I have not exercised any undue Influence 
nor used any special knowledge received by 


reason or my office In obtaining the 
(grantor's, purchaser*, vendor*) consent to 
the instant transaction. 

(53 Stat. 840; 25 U.S.C. 68a. 87a, 441) 

(FR Doc.73-19657 Filed 9-14-73.8:45 am) 


Title 29—Labor 

CHAPTER V—WAGE AND HOUR DIVISION, 
DEPARTMENT OF LABOR 

PART 610—CHILDREN'S DRESS AND RE 

LATED PRODUCTS INDUSTRY IN 

PUERTO RICO 

Wage Order 

Pursuant to sections 5. 6 and 8 of the 
Fair Labor Standards Act of 1938 (52 
Stat. 1062, 1064, as amended; 29 U.S.C 
205. 206, 208) and Reorganization Plan 
No. 6 of 1950 (3 CFR 1949-53 Comp., p. 
1004), and by means of Administrative 
Order No. 625 (38 FR 9031). the Secre¬ 
tary of Labor appointed and convened 
Industry Committee No. 113-B for the 
Children’s Dress and Related Products 
Industry in Puerto Rico, referred to the 
Committee the question of the minimum 
rate or rates of wages to be paid under 
section 6(c) of the Act to employees in 
the Industry, and gave notice of a hear¬ 
ing to be held by the Committee. 

Subsequent to an investigation and a 
hearing conducted pursuant to the no¬ 
tice. the Committee has filed with the 
Administrator of the Wage and Hour 
Division of the Department of Labor n 
report containing its findings of fact 
and recommendations with respect to 
the matters referred to it. 

Accordingly, as authorized and re¬ 
quired by section 8 of the Pair Labor 
Standards Act of 1938, Re organ ization 
Plan No. 6 of 1950, and 29 CFR 511.18 
the recommendations of Industry Com¬ 
mittee No. 113-B are hereby published 
amending paragraph (a> of i 610.2 of 
Title 29, Code of Federal Regulations, by 
combining two classifications into one 
and establishing a single rate for em¬ 
ployment covered prior to the 1961 
amendments. 

As amended. ! 610.2 reads as follows: 

§ 610.2 Wage rale*. 

• • • • • 

(a) Pre-1961 coverage classification 
(1) The minimum wage for this classi¬ 
fication is $1.60 an hour. 

(2) This classification applies to all 
activities of employees in the industry 
to whom section 6 of the Act would have 
applied prior to the Fair Labor Stand¬ 
ards Amendments of 1961. 

• • • • • 

(Secs. 5. 6. 8. 62 SUt. 1062. 1064. an amended: 

(29 UB.C. 206, 206. 208).) 

Effective date .—This amendment shall 
become effective October 3,1973. 

Signed at Washington. D.C., this 12th 
day of September 1973. 

Warren D. Landis, 
Acting Administrator . Wage and 
Hour Division , UuS. Depart¬ 
ment of Labor . 

| FR Doc.73-19705 Filed 9-14-73;8:45 am] 
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PART 612—WOMEN’S OUTERWEAR, 

NEEDLEWORK, AND MISCELLANEOUS 

FABRICATED TEXTILE PRODUCTS IN¬ 
DUSTRY IN PUERTO RICO 

Wage Order 

Pursuant to sections 5, 6 and 8 of the 
Fair Labor Standards Act of 1938 (52 
Stat. 1062, 1064. as amended; 29 U.8.C. 
206. 206. 208) and Reorganization Plan 
No. 6 of 1950 <3 CFR 1949-53 Comp., p. 
1004). and by means of Administrative 
Order No. 625 (38 FR 9031). the Secre¬ 
tary of Labor appointed and convened 
Industry Committee No. 113-C for the 
Women's Outerwear. Needlework, and 
Miscellaneous Fabricated Textile Prod¬ 
ucts Industry in Puerto Rico, referred 
to the Committee the question of the 
minimum rate or rates of wages to be 
paid under section 6(c) of the Act to em¬ 
ployees in the industry, and gave notice 
of a hearing to be held by the Commit¬ 
tee. 

Subsequent to an Investigation and 
a hearing conducted pursuant to the no¬ 
tice. the Committee has filed with the 
Administrator of the Wage and Hour 
Division of the Department of Labor a 
report containing its findings of fact and 
recommendations with respect to the 
matters referred to It. 

Accordingly, as authorized and re¬ 
quired by section 8 of the Fair Labor 
standards Act of 1938. Reorganization 
Plan No. 6 of 1950. and 29 CFR 511.18, 
the recommendations of Industry Com¬ 
mittee No. 113-C are hereby published, 
amending Part 612 of Title 29, Code of 
Federal Regulations, by changing the 
wage rates for the hand-crocheting and 
hand-embroidery of crocheted hats and 
general classifications in the pre-1961 
coverage in 4 612.2; by updating the in¬ 
dustry definition in 9 612.1; by making 
editorial changes in 4 612.2 and by re¬ 
flecting the deletion of the classification 
removed in the wage order dated Au¬ 
gust 5. 1971, and published In 36 FR 
14736. 

Sections 612.1 and 612.2 are amended 
to read as follows: 

£ 612.1 Definition. 

The women's outerwear, needlework, 
and miscellaneous fabricated textile 
products industry in Puerto Rico is de¬ 
fined as follows: The manufacture from 
any material of women's and girls* outer¬ 
wear (except scarves, blouses, and girls' 
dresses) and all other apparel and ap¬ 
parel furnishings and accessories made 
by knitting, crocheting, cutting, sewing, 
embroidering, or other processes; and the 
manufacture of all textile products and 
the manufacture of like articles In which 
a synthetic material In sheet form is the 
basic component: Provided . hoicever , 
That the industry shall not include any 
product or activity included In the cor¬ 
sets, brassieres, and allied garments in¬ 
dustry In Puerto Rico (Part 614 of this 
chapter), the gloves and mittens indus¬ 
try in Puerto Rico (Part 603 of this chap¬ 
ter) , the hosiery industry in Puerto Rico 
1 Part 687 of this chapter), the men's and 
boys’ clothing and related products in¬ 
dustry in Puerto Rico (Part 615 of this 
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chapter), the shoe and related products 
Industry In Puerto Rico (Part 601 of this 
chapter), the Jewelry, decorations, 
brushes, and novelties Industry in Puerto 
Rico (Part 613 of this chapter), the tex¬ 
tile and textile products industry In 
Puerto Rico (Part 699 of this chapter), 
the handkerchief, scarf, and art linen in¬ 
dustry in Puerto Rico (Part 608 of this 
chapter), the women's and children's un¬ 
derwear and women's blouse industry in 
Puerto Rico (Part 609 of this chapter), 
the sweater and knit swimwear industry 
in Puerto Rico (Part 611 of this chapter), 
and the children's dress and related prod¬ 
ucts industry in Puerto Rico (Part 610 
of this chapter). as defined in the wage 
orders for these industries 

§ 612.2 Wage rale*. 

Wages at not less than those prescribed 
in this section shall be paid under sec¬ 
tion 6(c) of the Fair Labor Standards 
Act of 1938 by every employer to each of 
his employees In each of the classifica¬ 
tions in the industry who in any work¬ 
week is engaged in commerce or in the 
production of goods for commerce or Is 
employed in an enterprise engaged In 
commerce or in the production of goods 
for commerce as those terms are defined 
in section 3 of the Act. 

(a) Pre-1961 coverage classifications . 
The classifications In this paragraph (a) 
apply to all activities in the women's 
outerwear, needlework and fabricated 
textile products Industry in Puerto Rico 
to which section 6 of the Act would have 
applied prior to the Fair Labor Standards 
Amendments of 1961. 

(1) Hand-crocheting and hand-em¬ 
broidery of crocheted hats classification. 
(1) The minimum wage for this classifi¬ 
cation is $1.50 an hour. 

(11) This classification is defined as the 
operations of hand-crocheting, hand- 
knitting, and hand-embroidery of cro¬ 
cheted or knitted headwear for women, 
misses, girls, and Infants 3 years of age 
and under. 

(2> General classification. <i> The 
minimum wage for this classification is 
$1.60 an hour. 

(il) This classification is defined as all 
activities in the women's outerwear, 
needlework, and miscellaneous fabri¬ 
cated textile products industry in Puerto, 
Rico, other than those In the hand¬ 
crocheting and hand-embroidery’ of cro¬ 
cheted hats classification. 

(b) 1961 coverage classification. (1) 
The minimum wage for this classification 
is $1.60 an hour. 

(2) This classification is defined as all 
activities of employees covered by sec¬ 
tion 6 of the Act. only by reason of the 
Fair Labor Standards Amendments of 
1961 who are not included In any other 
classification of this Industry or any 
other industry in Puerto Rico. 

(c) 1966 coverage classification. (1) 
The minimum wage for this classifica¬ 
tion is $1.60 an hour. 

(2) This classification is defined as all 
activities in the women's outerwear, 
needlework and fabricated textile prod¬ 
ucts Industry In Puerto Rico to which 
section 6 of the Act applies solely by 
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reason of the Fair Labor Standards 
Amendments of 1966. 

(Seen. 5. 6, 8. 62 8tat. 1082, 1064 a* amended; 
(29 U S C. 205, 206. 208).) 

Effective date .—This amendment shall 
become effective October 3, 1973. 

Signed at Washington, D.C., tins 12th 
day of September 1973. 

Warren D. Landis, 
Acting Administrator . Wage and 
Hour Division. U.S. Depart¬ 
ment of Labor. 

|FR Doc 73-19704 FUcd 9-14-73;845 ami 


PART 614—CORSETS. BRASSIERES, AND 
ALLIED GARMENTS INDUSTRY IN 
PUERTO RICO 

Wage Order 

Pursuant to sections 5. 6 and 8 of the 
Fair Labor Standards Act of 1938 <52 
Stat. 1062. 1064, as amended; 29 U-S.C. 
205, 206, 208) and Reorganization Plan 
No. 6 of 1950 (3 CFR 1949-53 Comp., p. 
1004), and by means of Administrative 
Order No. 625 (38 FR 9031), the Secre¬ 
tary of Labor appointed and convened 
Industry Committee No. 113-A for the 
Corsets. Brassieres and Allied Garments 
Industry In Puerto Rico, referred to the 
Committee the question of the minimum 
rate or rates of wages to be paid under 
section 6(c) of the Act to employees in 
the industry, and gave notice of a hear¬ 
ing to be held by the Committee. 

Subsequent to an investigation and a 
hearing conducted pursuant to the 
notice, the Committee has filed with the 
Administrator of the Wage and Hour 
Division of the Department of Labor a 
report containing Its findings of fact and 
recommendations with respect to the 
matters referred to it. 

Accordingly, as authorized and re¬ 
quired by section 8 of the Fair Labor 
Standards Act of 1938, Reorganization 
Plan No. 6 of 1950, and 29 CFR 511.18, 
the recommendations of Industry Com¬ 
mittee No. 113-A are hereby published, 
amending paragraphs (a)(1) and (c)(1) 
of 4 614.2 of Title 29, Code of Federal 
Regulations. 

As amended. 9 614.2 reads as follows: 
§ 614.2 Wage rale*. 

• • • • • 

<a> Pre-1961 coverage classification. 

(1 > The minimum rate for this classifica¬ 
tion U $1.60 an hour. 


<c) 1966 coverage classification . (1) 
The minimum rate for this classification 
is $1.60 an hour. 


(Secs. 5. 6, 8. 52 Stat. 1062, 1064 a* amended: 
(29 US C. 205, 206. 208).) 

Effective date .—This amendment shall 
become effective October 3. 1973. 

Signed at Washington. D.C., this 12th 
day of September 1973. 

Warren D. Landis, 
Acting Administrator , Wage and 
Hour Division , U.S. Depart¬ 
ment of Labor. 

|FR Doc.73-19706 Filed 9-14-78;8;45 am] 
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Title 32 —National Defense 

CHAPTER I—OFFICE OF THE SECRETARY 
OF DEFENSE 

‘SUBCHAPTCR E—DCFENSE CONTRACTING 

PART 166—REPORTING PROCEDURES 
ON DEFENSE RELATED EMPLOYMENT 

Negotiated Contract Awards 

The purpose ol this Amendment to 
Part 166(d) te to update the list of DoD 
Contractors Receiving Negotiated Con¬ 
tract Awards of $10 million or More for 
FY 1973. 

Section 166.11 has been amended by 
the addition of a new paragraph <d) as 
follows: 

§166.11 Department of Drfetw Con- 
Irartors Receiving Negotiated Con¬ 
tract Awards of $10 Million or More. 
• • • • • 

<d> Fiscal Year 1973. 

AAI Corp. 

AMP Inc. 

Aero Corp. 

Aerojet General Carp. 

Aerospace Corp. 

Air America Inc. 

Airlift International Inc. 

Alabama Refining Co. Inc. 

American Airlines Inc. 

AMBAC Industries Inc. 

American Export Isbrandsten Lines 
American Manufacturing Co of Texas 
American President Lines. Ltd. 

American Telephone & Telegraph Co. 

AM ROM Corp. 

Applied Devices Corp. 

ARO Inc. 

Asiatic Petroleum Corp. 

Atlas Fabricators Inc. 

Automation Industries Inc. 

AVCO Corp. 

Ayers. NWA Son Inc. 

Bath Iron Works Corp. 

B&ttelle Memorial Institute 
Bend lx Corp. 

Boeing Co. 

Brunswick Corp. 

Bulova Watch Co Inc. 

Bunker Ramo Corp. 

Burroughs Corp. 

CCI Corp. 

California Physician Service 
California. University of 
Calspan Carp. 

Caltex Oil Products Co. 

Campbell Soup Co. 

Carson OH Co. 

Central Gulf Steamship Corp. 

Cessna Aircraft Co. 

Chamberlain Manufacturing Corp. 
Che s a pea ke Instrument Corp. 

Chromalloy American Corp. 

Chrysler Corp. 

Collins Radio Co. 

Colorado Denial Service 
Colt Industries Operating Corp. 

Computer Sciences Corp. 

Condec Corp. 

Continental Air LI nee. Inc. 

Control Data Corp. 

Curtis Wright Corp. 

Cutler Hammer Inc. 

Day & Zimmerman Inc. 

Dayron Corp. 

Dynalectron Oorp. 

E Systems Inc. 

Eastman Kodak Oo. 

EDO Carp. 

Electronic Communications, Inc. 

Esso International Corp. 


PMC Corp. 

Fairchild Camera fit Instrument Corp. 
Fairchild Industries, Inc. 

Federal Cartridge Corp. 

Federal Electric Oorp. 

Flying Tiger Corp. 

GTE Sylvan la Inc. 

Garrett Corp. 

Gary Aircraft Corp. 

Oencral Dynamics Corp. 

Geueral Electric Co. 

General Foods Corp. 

Ooueral Motors Corp. 

Oencral Time Corp. 

Global Associates 
Gold Pak Meat Co., Inc. 

Goodrich. B. F. Oo. 

Goodyear Aerospace Corp. 

Goodyear Tire Sc Rubber Co. 

Gould. Inc. 

Grumman Aerospace Corp. 

Orumman Corp. 

Guam Oil Sc Refining Co.. Inc. 

GuU Sc Western Industries, Inc. 

HalUcrafters Co. 

Harris Intertype Corp. 

Hawaiian Independent Refinery Inc. 

Hayes International Corp. 

Maxell ine Corp. 

Hercules. Inc. 

Hewlett Packard Co, 

Hodman Electronics Corp. 

Honeywell. Inc. 

Honeywell Information Systems. Inc. 
Hudson Waterways Corp. 

Hughes Aircraft Co. 

Humble 041 Sc Refining Co. 

Hunt Building Carp. 

ICI America. Inc. 

I IT Research Institute 
ITT Arctic Services 
rrrOilfillan. Inc. 

ITT World Communications, Inc. 

Institute for Defense Analysis 
Intercontinental Manufacturing Co. 
International Business Machine Co. 
International Harvester Oo. 

International Telephone & Telegraph Corp. 
Interstate Electronics Oorp. 

Iowa Beef Processors. Inc. 

Itek Corp. 

Jacksonville Shipyards. Iuc. 

John* Hopkins University 
Kaman Aerospace Corp. 

Kaman Corp. 

Kentron Hawaii. Ltd. 

Klseo Co.. Inc. 

Roll morgen Corp. 

Kollsman Instrument Corp. 

Kraftco Oorp. 

Kurz. Charles St Co. 

LTV Aeroapace Corp 
Lear Slegler. Inc. 

Litton Systems. Inc. 

Lockheed Aircraft Corp. 

Logloon. Inc 

Lundy Electrics Sc Systems, Inc. 

I.ykes Bros. Steamship Oo., Inc. 

MB Associates 
Msg ns vox Oo. 

Marathon Le Toumeau Oo. 

Martin Marietta Aluminum 8olee, Inc. 
Martin Marietta Corp. 

Mason Sc Hanger SUas Mason Oo. 
Massachusetts Institute of Technology 
Mayer, Oscar St Co . Inc. 

McDonnell Douglas Corp. 

McGraw Edison Co. 

Mine Safety Appliances Co. 

Minnesota Mining and Manufacturing Oo. 
Mitre Corp. 

Mobil OH Corp. 

Morrison Knudson Sc Eooeclence. Inc. (JV) 
Motorola. Inc. 

Mutual of Omaha Insurance Oo. 

NHA. Inc. 

National Presto Industries. Inc. 


National Steel Sc Shipbuilding Co. 

National Union Electric Corp. 

Newport News Shipbuilding Sc Drydock Oo. 
Norris Industries, Inc. 

Northrop Corp. 

Northrop Worldwide Aircraft Services. Inc. 
Northwest Airlines, Inc. 

Olin Corp. 

Overseas National Airways, Inc. 

PRD Electronics, Inc. 

Pacific Architects Sc Engineers. Inc. 

Pacific Par East Line. Inc. 

Pan American World Airways. Inc. 

Phllco Ford Corp. 

Philip Morris. Inc. 

Planning Research Corp. 

Powerlne Oil Co. 

Proctor Sc Gamble Distributing Co, 
Prudential Grace Lines, Inc. 

REDM Corp. 

RCA Corp. 

RCA Olobal Communications. Inc. 

Hand Corp. 

Raytheon Co. 

Remington Arms Co. 

Reynolds. R J Industries. Inc. 

Rockwell International Corp. 

Royal Industries, Inc. 

Sanders Associates. Inc. 

Saturn Airways, Inc. 

Science Applications, Inc. 

Sea Land Service, Inc. 

Seaboard World Airlines. Inc. 

Sestraln Lines, Inc. 

Simplex Wire St Cable Co. 

Singer Co. 

Spar ton Corp. 

Sperry Rand Corp. 

Standard OH Co. of California 
Stanford Research Institute 
States Steamship Co. 

Summa Corp. 

Sund*trend Carp, 

Sundt. M M Construction Co, 

Supreme Beef Co.. Inc. 

Susquehanna Corp. 

Swift Sc Co. 

System Development Corp. 

TRW Colorado Electronics, Inc. 

TRW, Inc. 

Tciedync CAE 
Teledyne, Inc. 

Teledyne Industries. Inc, 

Temtex Industries. Inc. 

Tenco Construction Co. 

Texas Instruments, Inc. 

Textron, Inc. 

Thlokol Chemical Corp. 

Tracor. Inc. 

Trans International Airlines, Inc. 

Trans World Airlines, Inc. 

Turn pane Co. 

Uniroyal. Inc. 

United Aircraft Corp. 

United States Lines Co. 

United States Radium Corp. 

United States Steel Corp. 

Vartan Associates 
Varo. Inc. 

Vitro Corp. of America 
Ward La France Truck Corp. 

Waterman Steamship Corp. 

Watkins Johnson Co. 

Western Electric Co., Inc. 

Western Union International, Inc. 

Western Union Telegraph Co. 

Westlngbouse Electric Corp. 

Whittaker Corp. 

World Airways, Inc. 

Xerox Corp. 

Maurice W. Rocht. 
Director Correspondence and 
Directives OASD {Comptroller). 

September 7. 1973. 

|FR Doc.73-19702 Filed 9-14~73;S:45 ami 
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Title 47—Telecommunication 

CHAPTER I—FEDERAL 
COMMUNICATIONS COMMISSION 


PART 2—FREQUENCY ALLOCATIONS AND 
RADIO TREATY MATTERS; GENERAL 
RULES AND REGULATIONS 


(PCC 73-8901 


Appendix 


ASSIGNMENT OF CALL SIGNS 


In the matter of amendment of Parts 

2. 74, and 81 of the Commission's rules 
concerning the assignment of call signs 
to station* which operate exclusively on 
frequencies above 30 megahertz and 
which are classed as coast telephone sta¬ 
tions in Alaska or fixed stations. 

1. At the present time call signs 
formed from the two blocks KAA20 
through KZZ99 and WAA20 through 
WZZ99 are being assigned to coast tele¬ 
phone stations in Alaska and to fixed 
stations. With the Increase in the num¬ 
ber of these stations licensed by the 
Commission to operate on frequencies 
above thirty megahertz, the number of 
three-letter, two-digit call signs avail¬ 
able for assignment to Commission li¬ 
censees as well as to stations operated 
by the United States Government has 
progressively diminished. 

2. To provide sufficient available call 
signs for assignment to the above men¬ 
tioned stations in the future, the call 
signs for each new coast telephone sta¬ 
tion in Alaska or fixed station authorized 
to operate exclusively on frequencies 
above thirty megahertz will be formed 
from the block WAA200 through 
WZZ999. Call signs consisting of three- 
letters. two-digits which were assigned to 
such stations prior to the effective date 
of this order will normally be retained 
upon license renewal. Consequent 
amendments of If 2.302, 74.982, and 
81.72 of the Commission's rules are 
attached. 

3. Due to factors Including the limited 
availability of three-letter, two-digit 
call signs taken together with the fact 
that call signs from the WAA200 through 
WZZ999 block are in abundance, notice 
and public procedure within the mean¬ 
ing of the Administrative Procedure Act 
5 UAC. 553(b) (3) (B) are found to be 

nnocessaiy. The amendments set forth 
in the Appendix are therefore effective 
forthwith. 


4. Authority for the amendment is 
conUtiagd in section 4<i) and 303 of the 
Communications Act of 1934, as 
umnded. In view of the foregoing. It is 
ordered That, effective October 23, 1973. 
H 2.302, 74.982, and 81.72 of the Com¬ 
mission's rules are amended as set forth 
In the Appendix attached hereto. 


4 - 303. 48 3UU.. Aft amended. 1088 

<Ctf2; 47 Un.C. 154.303.) 


Adopted September 6. 1973. 


Released September 13. 1973. 


Fzdkxal Communications 
Commission. 1 

[ seal] Vincent J. Muixnrs. 

Acting Secretary. 


1. The table in \ 2302 of the Commis¬ 
sion's rules is revised to read as follows: 


§2.302 

• 

Call >tgm. 

• • 

• • 

ClftMOf 

HMUm 

Composition of 
cali dsn 

Call rftn block 

m 

• • 

• • 

Cow* tefe- 
phoM In 
Alaska 

9 fetter?. 2 digit*.. 

9 fetters. 1 dfctti 
(tor ctatkMM 

MsaicurU ti<- 
qnrncka at*ore 
90 Milt) 

K A A'JO through 

WAA* throw* 
WZXRt 

W A A 300 Ihroosh 
WZZ909 

FlcwL. 9 fetter?, 1 dldta.. 

S feller*. 3 tUrflJ 
(lor 

amtjpied frr- 
qnpcH*liw abotrn 
39 Milt). 

XAAJO thitwfh 
KZZW 

WAA26 throogh 

wzzvo 

W A A200 throiaf h 

WZZ** 

• 

a • 

• • 

• 

• • 

• • 


• • • • • 
PART 74—EXPERIMENTAL, AUXILIARY. 
AND SPECIAL BROADCAST ANO OTHER 
PROGRAM DISTRIBUTIONAL SERVICES 


2. Section 74.982 of the Commission's 
rules is revised to read as follows: 

§ 74.982 Station i<lr» lift cat ion. 

<a) Call signs for instructional tele¬ 
vision fixed stations will consist of three 
letters and three digits pursuant to the 
provisions of I 2.302 of this chapter re¬ 
lating to fixed stations. 

• • • • • 

PART 81—STATIONS ON LAND IN THE 
MARITIME SERVICES AND ALASKA— 
PUBLIC FIXED STATIONS 

3. Section 81.72 (f) and <g) of the 
Commission’s rules is revised to read as 
follows: 

§81.72 Aftftifcnmrnt u f CA f] ugni. 

• • • • • 

(f) Marine fixed stations and marine 
relay stations shall be assigned indi¬ 
vidual call signs each consisting of three 
letters followed by two digits taken from 
either the block KAA through KZZ or 
the block WAA through WZZ or. In the 
case of stations operating exclusively on 
frequencies above 30 megahertz, three 
letters followed by three digits taken 
from the block WAA through WZZ. 

(g) Marine control stations and ma¬ 
rine repeater stations shall be assigned 
individual call signs each consisting of 
three letters followed by two digits taken 
from either the block KAA through KZZ 
or the block WAA through WZZ. or in 
the case of stations operating exclusively 
above 30 megahertz, three letters fol¬ 
lowed by three digits taken from the 
Mock WAA through WZZ. 


1 Cummiaioaer Robert E. Lee absent. 


|FR Doc.73-19687 Filed 9-14-73:8:45 om| 


(Docket No. 19784 RM 1994; FCC 73-9001 

PART 73—RADIO BROADCAST 
SERVICES 

FM Broadcast Stations; Table of 
Assignments (Columbus. Indiana) 

L The Commission has before it a no¬ 
tice at imposed rulemaking adopted 
June 6. 1973 iFCC 73-808. 38 FR 15856). 
inviting comments on a proposal to as¬ 
sign Channel 285A to Columbus. Indi¬ 
ana. The proceeding was instituted on 
the basis of a petition filed by Rush 
County Broadcasting Company (peti¬ 
tioner) . Supporting comments were filed 
by petitioner. There were no oppositions 
to the proposal. 

2. Columbus (population 27.141)* Is 
the seat of Bartholomew County (pop¬ 
ulation 57.022) and is located 42 miles 
southeast of Indianapolis. Channel 268 
is presently assigned to Columbus and 
is licensed to Station WCSI-FM There 
Is also a daytime-only AM station 
(WCSD at Columbus. Channel 285A 
can be assigned to Columbus without 
requiring any other changes in the FM 
Table of Assignments, and in conform¬ 
ance with the Commission's minimum 
mileage separation rule. 

3. The preclusion study indicates that 
the proposed assignment to Columbus 
would foreclose future assignment only 
an Channel 285A; the adjacent channels 
arc not affected. The precluded area 
would occur in and near Columbus. 
There are seven other communities 
within the precluded area, with popu¬ 
lations less than that of Columbus, 
where Channel 285 A could be assigned: 
two (13.352 and 4.582 populations) each 
have an FM Class B station; two <4.906 
and 4.902 populations) are each served 
by an FM station located In a neighbor¬ 
ing community; and the remaining three 
have a population less than 2.500 per¬ 
sons and also receive service from FM 
stations in neighboring communities. 

4. In supporting comments petitioner 
asserts the proposed assignment would 
provide a second FM service and a com¬ 
petitive facility to the commonly-owned 
Stations WCSI and WCSI-FM in Co¬ 
lumbus. It reaffirms its intentions to 
apply for the channel If assigned, and 
if authorized, to build the station 
promptly. 

5. We note that such an assignment 
would intermix a Class A with a Class 
B channel at Columbus. However, it ap¬ 
pears that petitioner was unable to find 
a Class B channel available for the 
community and is willing to operate on 
a Class A channel in competition with 
WCSI-FM which operates on Class B 
Channel 268. Although in some circum¬ 
stances w© are hesitant to intermix 
channels, in others we have done so. 
Under our assignment criteria Columbus 
has a population the size of which would 
warrant its being assigned a second 


1 Population figures cited are from the 
1970 U.8. Grmraa. 
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FM channel. After consideration of the 
pertinent facts in this proceeding, we 
are of the view that the subject pro¬ 
posal has merit and that its adoption 
would serve the public interest. 

6. Authority for the action taken 
herein is contained in Sections 4(1), 
303(g) and (r), and 307(b) of the Com¬ 
munications Act of 1934. as amended. 

7. Accordingly, It is ordered , That ef¬ 
fective October 23. 1973. the Table of 
FM Assignments <1 73.202(b)) is 
amended with respect to the city listed 
below as follows: 

City Channel No. 

Columbus. Indiana.-268.285A 

8. It is further ordered , That this pro¬ 
ceeding is terminated. 

(Sees. 4. 300, 48 8tat., &s amended; 1066.1082; 
47 U.S.C. 154, 303.) 

Adopted September 6. 1973. 

Released September 11. 1973. 

Federal Communications 
Commission . 1 

(seal] Vincent J. Mullins. 

Acting Secretary . 

|FR Doc.73-19688 Piled 9-14-73;8:45 am] 


(FCC 73-916) 

PART 74—EXPERIMENTAL. AUXILIARY. 

AND SPECIAL BROADCAST AND OTHER 

PROGRAM DISTRIBUTIONAL SERVICES 

Unattended Operation of TV and FM 
Translator Stations 

1. On August 29. 1972, the Commission 
adopted an Order (FCC 72-777. released 
September 1, 1972). construing the word 
“prompt” in 45 74.734 and 74.1234 of the 
Commission’s rules 3 to mean 30 minutes, 
for the purpose of providing guidance to 
applicants and licensees as to the mean¬ 
ing of the word within the context of the 
rule. We issued the order without insti¬ 
tuting a rulemaking proceeding because 
the change was interpretative, it having 
long been policy, on a staff level, to In¬ 
terpret the term in that manner. On Oc¬ 
tober 2, 1972. petitions for reconsidera¬ 
tion were filed by seven licensees of 
translator stations. 3 challenging our as¬ 
sertion that the change was interpreta¬ 
tive and contending that a rulemaking 
proceeding was mandatory. We need not 
decide that issue, however, because our 
decision on this proceeding moots the 
question. 

2. Petitioners argue that the fact that 
translators are generally located in re¬ 
mote areas means that there is little like¬ 
lihood of interference which could be 
caused by defective operation. Wc can- 


i CommiMsloner Robert E. Lee absent. 

• Sections 74.734 and 74.1234 provide that 
the Commission shall be supplied with the 
name, address, and telephone number of a 
person or persons who may be contacted to 
secure prompt suspension of a translator 
should tills be deemed necessary by the 
Commission. 

•The petitioners are filed as part of the 
original document. 


not accept that argument, for there ex¬ 
ists a great danger of interference to air¬ 
craft radio operations, land-mobile radio 
operations, public safety radio systems 
and other radio operations, irrespective 
of the remoteness of a transmitter. We 
are firmly convinced of the need for the 
rule and wc are here concerned only with 
how that rule will be worded and 
administered. 

3. What constitutes “prompt'* is a 
matter of judgment susceptible to 
widely varying interpretations by licen¬ 
sees. Similarly, the amount of time 
reasonably required by the person desig¬ 
nated to suspend operation of a trans¬ 
lator in an emergency may vary greatly, 
depending upon terrain, accessibility 
from roads, weather conditions, and 
similar factors. We now accept the fact 
that it may not be feasible to attempt to 
apply a specific time limit to all situa¬ 
tions with the expectation that it can 
be met under all circumstances, but we 
continue to believe that a word such as 
“prompt” is too vague to fairly apprise 
licensees as to what is expected of them 
and it offers them no guidance. Some 
middle ground is obviously necessary. We 
have, therefore, decided to restore the 
term “prompt** to the rules with the clear 
understanding that it will be construed 
to mean no more than three hours unless 
unforeseeable extraordinary circum¬ 
stances beyond the licensee’s control 
make it impossible to effect suspension 
within that time. The burden of showing 
the existence of such circumstances will 
be on the licensee who is unable to com¬ 
ply within three hours. Fortunately, the 
occasions when it has been necessary to 
invoke the rule have been few, but be¬ 
cause we are concerned with emergency 
situations, we think that is necessary for 
the Commission to retain the means to 
accomplish suspension of a translator as 
quickly as prevailing conditions will 
permit. 

4. For the reasons stated. It Is Ordered. 
That pursuant to the authority contained 
in sections 4(i) and 303 of the Communi¬ 
cations Act of 1934, as amended, the pe¬ 
titions for reconsideration filed herein 
Are Granted, the Commission's Order 
adopted August 29. 1972 (FCC 72-777) 
Is Set Aside, and 55 74.734 and 74.1234 
Are Amended to read as set out in the Ap¬ 
pendix attached hereto effective Octo¬ 
ber 23, 1973. 

(Secs. 4. 303. 48 Stat., as amended. 1066, 1062; 
47 UJ9.C. 154, 308.) 

Adopted September 6,1973. 

Released September 13.1973. 

Federal Communications 
Commission * 

(seal! Vincent J. Mullins, 

Acting Secretary . 

Appendix 

Part 74 of Chapter I of Title 47 of the 
Code of Federal Regulations is amended 
as follows: 


• Commissioner Robert E. Lee absent. 


1. In 5 74.734, paragraph (a) (4) Is re¬ 
vised to read as follows: 

§ 74.734 Unattended operation. 

(a) • • • 

(4) The Commission shall be supplied 
with the name, address, and telephone 
number of a person or persons who may 
be contacted to secure suspension of op¬ 
eration of the translator promptly should 
such action be deemed necessary by the 
Commission. Such information shall be 
kept current by the licensee. 

• • • • • 

2. In 5 74.1234. paragraph <a> (4) is 
revised to read os follows: 

g 74.1231 Unattended operation. 

(a) • • • 

<4> The Commission shall be supplied 
with the name, address, and telephone 
number of a person or persons who may 
be contacted to secure suspension of op¬ 
eration of the translator promptly should 
such action be deemed necessary by the 
Commission. Such Information shall be 
kept current by the licensee, 

• • • • • 

(PR Doc.73-19685 Piled 9-14-73;8:45 am] 


PARI 83—STATIONS ON SHIPBOARD IN 
THE MARITIME SERVICES 

Frequencies and Conditions of Use 

Correction 

In FR Doc. 73-18769 appearing on page 
24368 in the issue of Friday, September 7, 
1973. make the following change: 

In the carrier frequency table of 
5 83.351(a) insert the following column 
headings above the entry for “156.275 


Cfurtar 

Ins- 

W 


8 *+ section 


Conditions of me 


Title 50—Wildlife and Fisheries 

CHAPTER I—BUREAU OF SPORT FISH 
ERIES AND WILDLIFE. FISH ANO WILD¬ 
LIFE SERVICE. DEPARTMENT OF THE 
INTERIOR 

PART 32—HUNTING 
Certain National Wildlife Refuges In Oregon 

The following regulations are Issued 
and are effective September 17. I®' 3 
These regulations apply to public hum- 
lng on portions of certain National Wild¬ 
life Refuges in Oregon. t „ . 

General Conditions: Hunting shall t* 
in accordance with applicable State reg¬ 
ulations. Portions of refuges which arc 
open to hunting are designated by sign s 
and/or delineated on maps. No vehicle 
travel is permitted except on maintained 
roads and trails. Special conditions »P - 
plying to Individual refuges are listed on 
the reverse side of maps available at ref¬ 
uge headquarters and from the office ol 
the Regional Director. Bureau of Sport 
Fisheries and Wildlife. P.O. Box 3737. 
Portland. Oregon 97208. 
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§ 32.12 SditUI regulation*; minatory 
game bird*; for individual wildlife 
refuge area*. 

Migratory birds may be hunted on the 
following refuge areas: 

Deer Flat National Wildlife Refuge, 
Snake River Sector (Headquarters: Deer 
Fiat National Wildlife Refuge, Route 1, 
Box 1457, Nampa, Idaho 83651). 

Hart Mountain National Antelope Ref¬ 
uge, P.O. Box 111, Lake view, Oregon 
97630. 

Ducks, geese, and coots may be hunted 
on the following refuge areas: 

Baskett Slough National Wildlife Ref¬ 
uge . Route 1, Box 709. Dallas, Oregon 

97338. 

Special Conditions: 1. Hunting is per¬ 
mitted on Wednesdays, Saturdays, and 
Sundays from opening shooting time 
each day until 12 noon during the last 
six weeks of the goose season as it applies 
to Polk County. 

2. A Federal permit is required and 
will be issued on an advance reservation 
basis. Application for reservation will be 
accepted between September 15 and Oc¬ 
tober 15,1973. by mail only. 

3. The use of 12-guagc soft iron shot 
shells sold at refuge check stands is 
required. 

Cold Springs National Wildlife Refuge, 
Hermiston, Oregon. (Headquarters: 
Umatilla National Wildlife Refuge, P.O. 
Box 239, Umatilla. Oregon 97882). 

McKay Creek National Wildlife Ref¬ 
uge, Pendleton. Oregon. (Headquarters: 
Umatilla National Wildlife Refuge, P.O. 
Box 239. Umatilla, Oregon 97882). 

8pecial Condition: Hunting will be 
permitted on Wednesdays. Saturdays. 
Sundays, and Federal holidays. 

Umatilla National Wildlife Refuge, 
P.O. Box 239, Umatilla. Oregon 97882. 

Special Condition: Hunting will be 
permitted on Wednesdays, Saturdays, 
Sundays, and Federal holidays. 

Upper Klamath National Wildlife Ref¬ 
uge, (Headquarters: Tulc Lake National 
Wildlife Refuge, Route 1. Box 74. Tulc- 
lake, California 96134). 

Special Condition: 1. Sculling and air- 
thrust boats are prohibited. 

WiUiam L . Finley National Wildlife 
Refuge, Route 2, Box 208, Corvallis, 
Oregon 97330. 

Special Conditions: 1. Hunting is per¬ 
mitted on Wednesdays. Saturdays, and 
Sundays from opening shooting time 
each day until 12 noon, during the last 
six weeks of the goose hunting season 
as it applies to Benton County. 

2. A Federal permit is required and 
will be issued on an advance reservation 
basis. Application for reservation will be 
accepted between September 15 and Oc¬ 
tober 15.1973, by mail only. 

3. In the designated goose hunting 
area "A" hunters may shoot from as¬ 
signed blind sites only and are limited 
to the use of ten (10) shells per day. 

4. The use of 12-gauge soft Iron shot 
shells sold at refuge check stands is 
required. 

Ducks, geese, coots and common snipe 
may be hunted on the following refuges: 
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Klamath Forest National Wildlife Ref¬ 
uge (Headquarters: Tule Lake National 
Wildlife Refuge. Route 1, Box 74, Tule- 
lake, California 96134). 

Special Condition: 1. Sculling and air- 
thrust boats are prohibited. 

Malheur National Wildlife Refuge, 
P.O. Box 113, Bums. Oregon 97720. 

Special Conditions: 1. Use of motors on 
boats is prohibited. 

2. Closed to hunting of canvas back. 

Mourning doves and bond-tailed pi¬ 
geons may be hunted on the following 
refuge areas: 

Ankeny National Wildlife Refuge, Box 
198, Jefferson, Oregon 97352. 

Special Condition: All hunters must 
check in and out of the refuge daily by 
use of self-service permits. 

Baskctt Slough National Wildlife Ref¬ 
uge, Route 1, Box 709. Dallas, Oregon 
97338. 

Special Condition: All hunters must 
check in and out of the refuge daily by 
use of self-service permits. 

Malheur National Wildlife Refuge, P.O. 
Box 113, Burns, Oregon 97720. 

Special Condition: That portion of the 
refuge in Blitzen Valley west of High¬ 
way 205 south of Diamond Lane will be 
open to hunting. 

WiUiam L. Finley National Wildlife 
Refuge, Route 2, Box 208, Corvallis, Ore¬ 
gon 97330. 

Special Condition: All hunters must 
check in and out of the refuge dally 
by use of self-service permits. 

§ 32.22 Special regulation*; upland 
game; for individual wildlife refuge 
areas. 

Upland game birds may be hunted on 
the following refuge areas: 

Deer Flat National Wildlife Refuge, 
Snake River Sector (Headquarters: Deer 
Flat National Wildlife Refuge. Route 1, 
Box 1457, Nampa. Idaho 83651). 

Hart Mountain National Antelope 
Range, P.O. Box 111, Lakeview. Oregon 
97630. 

Pheasant, quail, and partridge may be 
hunted on the following refuge areas: 

Cold Springs National Wildlife Refuge, 
Hermiston. Oregon. (Headquarters: 
Umatilla National Wildlife Refuge. P.O. 
Box 239, Umatilla, Oregon 97882 >. 

Malheur National Wildlife Refuge . 
P.O. Box 113, Bums. Oregon 97720. 

Special Condition: Hunting will be per¬ 
mitted during the last 9 days of the 8tate 
season on the upland game hunting area 
and during State seasons running con¬ 
currently with the waterfowl season on 
the waterfowl hunting area, and that por¬ 
tion of the refuge in the Blitzen Valley 
west of Highway 205. 

McKay Creek National Wildlife •Ref¬ 
uge, Pendleton, Oregon. (Headquarters: 
Umatilla National Wildlife Refuge, P.O. 
Box 239, Umatilla, Oregon 97882). 

Special Condition: Hunting is per¬ 
mitted on Wednesdays. Saturdays, and 
Sundays each week. 

Umatilla National Wildlife Refuge, 
P.O. Box 239, Umatilla, Oregon 97882. 

Special Condition: Hunting will be per¬ 
mitted on Wednesdays, Saturdays. Sun¬ 
days. and Federal holidays. 
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Pheasant and quail may be hunted on 
the following refuge areas: 

Ankeny National Wildlife Refuge, 
Route 1, Box 198, Jefferson. Oregon 
97352. 

Special Conditions: 1. All hunters 
must check In and out of the refuge 
daily by use of self-service permits. 

2. Hunters on the area served by each 
registration station will be limited to 100 
at any one time. 

Baskett Slough National Wildlife 
Refuge, Route 1, Box 709, Dallas, Oregon 
97338. 

Special Conditions: 1. No hunting per¬ 
mitted after November 11. 1973. 

2. All hunters must check in and out 
of the refuge daily by use of self-service 
permits. 

3. Hunters on the area served by each 
registration station will be limited to 
100 at any one time. 

William L. Finley National Wildlife 
Refuge, Route 2. Box 208. Corvallis, 
Oregon 97330. 

Special Conditions: 1. No hunting per¬ 
mitted after November 11. 1973. 

2. All hunters must check in and out 
of the refuge dally by use of self-service 
permits. 

3. Hunters on the area served by each 
registration station will be limited to 100 
at any one time. 

The provisions of these special regula¬ 
tions supplement the regulations which 
govern hunting on wildlife refuge areas 
generally and which are set forth in Title 
50. Code of Federal Regulations, Part 32, 
and are effective through June 30. 1974. 

R. Kahlek Martinson. 

Regional Director, Bureau of 
Sport Fisheries and Wildlife, 

August 31. 1973. 

|PR Doc.73-10701 Filed 9-14-73; 8:45 am) 


Title 24—Housing and Urban Development 

CHAPTER II—OFFICE OF ASSISTANT SEC¬ 
RETARY FOR HOUSING PRODUCTION 
AND MORTGAGE CREDIT—FEDERAL 
HOUSING COMMISSIONER fFEDERAL 
HOUSING ADMINISTRATION] 

SUBCHAPTER A—GENERAL 
[Docket No. R-73 239J 

PART 200—INTRODUCTION 

Correction of Structural or Other Defects 
In Homes Covered by Mortgage Insurance 

The Department is amending its 
regulations concerning correction of 
structural defects in homes with mort¬ 
gages insured under section 235 of the 
National Housing Act. The headings of 
9$ 200.522 and 200.527 are being clarified 
and the text of 9 200.527 revised in order 
to prevent any misconstruction that the 
section sets a more restrictive standard 
for granting an assistance claim under 
section 518(b) of the Act. 

Since the amendment clarifies existing 
regulations without substantive change, 
it is unnecessary to provide for comment 
and public procedure and good cause 
exists for making this amendment effec¬ 
tive upon publication. 


No. 179—Pt. I-13 
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Accordingly. Part 200 Is amended as 
follows: 

1. In Subpart L. in the Table of Con¬ 
tents. the pertinent section headings arc 
amended to read: 

See. 

200.522 Eligibility for as&iatanoe. 

200 527 Terms and conditions of assistance. 

§ 200.522 [Amended 1 

2. In 5 200.522 the heading U amended 
to read: § 200.522 Eligibility for assist¬ 
ance. 


3. In § 200.527 the heading and second 
sentence of the introductory text are 
amended to read as follows: 

S 200.527 Terms snd condition* of 
a*»i* lance. 

Upon a finding by the Secretary that a 
mortgagor is eligible to be considered for 
assistance under this subpart, the Secre¬ 
tary will, in his sole discretion, deter¬ 
mine whether to afford assistance here¬ 
under by direct expenditures to correct 
defects as defined in § 200.522(b). com¬ 
pensation of a mortgagor who has made 
such expenditures himself, or a combi¬ 


nation of both direct expenditures and 
compensation of the mortgagor. The Sec¬ 
retary. iix determining the form of assist¬ 
ance and when it will be afforded, will 
consider: 


(See. 7(d). Department of HUD Act. 42 U.8 C 
3635(d).) 

Effective date .—Tills amendment shall 
become effective on September 17. 1973. 

Sheldon B. Ludar. 
Assistant Secretary-Commissioner. 
jFR Doc.73-10708 Plied 0-14-73:8:45 am) 


CHAPTER X—FEDERAL INSURANCE ADMINISTRATION. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT 

SUBCHAPTER 8—NATIONAL FLOOD INSURANCE PROGRAM 

I Docket No. FI-207) 

PART 1914—AREAS ELIGIBLE FOR THE SALE OF INSURANCE 
Status of Participating Communities 

SecUon 1914.4 of Part 1914 of Subchapter B of Chapter X of Title 24 of the Code or Federal Regulations Is amended by 
adding in alphabetical sequence a new entry to the table. In this entry, a complete dironology of effective dates appears for 
each listed community. Each date appearing in the last column of the table is followed by a designation which indicates whether 
the date signifies the effective date of the authorization of the sale of flood insurance in the area under the emergency or the 
regular flood insurance program. The entry reads as follows: 

| 1914.4 Statu* of participating communities. 


State 


Comity 


Loratkxi 


Map No 


State map r^wedtory 


lx* a! trap rufiodlory 


• dot” 
ol author ln.ii 

Of «0k of Ooul 


• • • 
Nrltnukn . Dodr . Finnonl* dty of. 

Virginia.___- llauxxk* diy of. 


.. fieytrml 

fa*. 1 


fin. KiEH-ni 

Do. 


/ Notional Flood Insurant* Act of 1908 (title XU I of the Holloing and Urban Development Act of 1968). effective Jan. 28. 1989 (33 FR 17804 
Nov. 28. 1088). as amended (eecs. 408-410. Public Law 91-152. Dec. 24. 1989) (42 UJB.C. 4001-4127) and Secretary', delegation of authority to 
Federal Insurance Administrator. 34 FR 2680, Feb 27. 1969J 


Issued September 5. 1973. 


(FR Doc 73-10564 Filed 9-14-73:8:45 am| 


George K. Bernstein, 
Federal Insurance Administrator. 
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Proposed Rules 


Thl* section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules end regulations. The purpose of 
these notices is to give interested persons en opportunity to participate in the rulemaking prior to the adoption of the final rules. 


DEPARTMENT OF THE TREASURY 

United States Customs Service 

[ 19 CFR Parts 10. 11. 12, 19, 24, 25. 113, 
114,141,142,172] 

CUSTOMS BONDS 

Proposed Revision of Customs Regulations 

Notice is hereby given that under the 
authority of Revised Statute 251, as 
amended (19 U.S.C. 66). and sections 
623. 624, 46 8tat. 759. as amended (19 
U-S.C. 1623. 1624), it is proposed to re¬ 
vise the Customs Regulations pertain¬ 
ing to Customs bonds. 

The proposed revision is part of the 
general revision of the Customs Regula¬ 
tions which Includes a rearrangement of 
the sequence of ports In Chapter I of 
Title 19 of the Code of Federal Regula¬ 
tions. The proposed Part 113 and 
$ 114.34 replace the present Part 25. This 
revision does not include provisions 
relating to the filing of a Bond Tran¬ 
script in connection with some of the 
Customs term bonds. These provisions 
were published in the Federal Register 
on July 20. 1973 (TJ>. 73-197; 38 FR 
19361). 

Changes or additions in language are 
proposed to clarify some provisions and 
eliminate inconsistencies, and to incor¬ 
porate existing administrative interpre¬ 
tations and practices Into the Customs 
Regulations The principal changes in the 
requirements and procedures in the pro¬ 
posed parts from those set forth in the 
present part arc as follows: 

1. Sections 113.1 and 113.2 are new 
and are based on (19 UJS.C. 1623). These 
two sections set forth the general au¬ 
thority and powers of the Commissioner 
of Customs in regard to Customs bonds. 
Proposed 5 113.3 is new and sets forth 
to the Customs Regulations a general 
principle of law in regard to the liability 
of a surety on a terminated bond. 

2. In proposed 4 113.13 which replaces 
5 25.3(a) of the present regulations, cur¬ 
rent Item 2 which refers to cartage con¬ 
tract bonds Is omitted because a special 
type of bond is no longer needed. TD. 
88-155 <33 FR 8731). changed the man¬ 
ner of procuring contracts for Govern¬ 
ment cartage. 

3. In 8 113.14. paragraphs <x> and (y) 
add to the list of bonds approved by the 
district director, the single entry and 
term bonds for the accelerated payment 
of drawback, set forth in TD. 73-3 (37 
PR 28283). and the Drawback Export 
Bond, set forth in T.D. 73-5 (37 FR 
28416). Paragraphs Cdd) to <hh) of this 
same section add the Containerized 
Cargo bond, the Trade Pair bond, the 


Copyright bond, the Public Gauger bond, 
and the special bond for the importa¬ 
tion of flammable fabrics to this list. 
These bonds are not listed in present 
8 25.4(a), are currently in use, and 
should be listed. Paragraph <li) adds to 
this list of bonds the bond of a licensed 
Customs c&rtman or lighterman for the 
issuance of temporary identification 
card, set forth in T.D. 73-140 (38 FR 
13550). 

4. Proposed 8 113.15 is new, and sets 
forth the two criteria of which the dis¬ 
trict director must be satisfied, before he 
can approve a bond. 

5. Proposed 8 113.23 broadens the 
scope of the present 8 25.5(d) of the Cus¬ 
toms Regulations, and is concerned with 
all types of changes on a bond. The 
terms ••modification," "interlineation," 
"erasure,” and "alteration” have special 
meanings, and are therefore defined In 
paragraph (a). The phrase "but prior 
to the approval of the bond by Customs" 
has been added to paragraph (c) so as 
to specifically point out and thereby elim¬ 
inate any possible confusion as to the pe¬ 
riod of time when the interlineation and 
alterations can be made after the bond 
is signed by the parties. Paragraph (d) 
is new and refers to changes on the bond 
after It has been approved by Customs. 

6. Proposed 8 113.26 sets forth the pro¬ 
cedure concerning the distribution of 
copies of the blanket term bonds. Para¬ 
graph (a) is new and sets forth the pro¬ 
cedure for the blanket term bonds ap¬ 
proved by the district director. Paragraph 
(b) is taken from present 8 25.3(b) of 
the Customs Regulations, and expressly 
points out that this procedure applies 
only to blanket smelting and refining 
term bonds which are the only blanket 
term bonds approved by the Commis¬ 
sioner. 

7. Proposed 8 113.34(c) in dealing with 
bonds executed by an authorized officer 
of a corporation consolidates the require¬ 
ments that must be met by such officer 
in order for him to act on behalf of the 
corporation. 

8. Proposed f 113.35(b) (2) and (3) 
has eliminated the restriction in 8 25.9 
(e) and (f), prohibiting a married woman 
from acting as a surety. The revised 
section would make her ability to act 
as surety depend upon the law of the 
state where she wishes to act as surety. 
At present, only the states of Georgia 
and Idaho prevent a married woman 
from acting as surety. 

9. In proposed 8 113.37. paragraph <b> 
sets forth the requirements relating to 
placing the name of the corporation on 
the bond. Paragraph (d) sets forth the 


seal requirements that apply to the cor¬ 
porate surety and the corporate prin¬ 
cipal. These requirements are set forth 
in the present regulations only In rela¬ 
tion to corporate principals (8 25.8). 
Paragraph (c) of 8 113.37 is new and re¬ 
quires that the name of the agent or 
attorney of a corporate surety be either 
stamped, printed, or typed, below his 
signature. 

10. Present 8 25.12(b) states that when 
two or more companies are accepted as 
sureties, each should limit its liability on 
Customs Form 3903. However, this Cus¬ 
toms form has been abolished. Proposed 
8 113.37(e) sets forth a form similar to 
the abolished Customs Form 3903 which 
may be used to limit each surety com¬ 
pany’s liability when two or more com¬ 
panies are involved. 

11. Proposed 8 113.37(f) incorporates 
TX>. 71-21 (36 FR 1056). which invali¬ 
dated all corporate surety powers of at¬ 
torney under the old procedure, adopted 
a revised corporate surety power of at¬ 
torney. and set forth the manner in 
which corporate surety powers of at¬ 
torney are to be filed and processed under 
the new procedure. This section would 
replace paragraphs (c) and (d) of 8 25.12 
of the current regulations. Subparagraph 
<4) of 8 113.37(f) provides that the copy 
of the authorization of the power of at¬ 
torney retained by the grantee will ex¬ 
pire when the Customs list verifying his 
power of attorney is received by the ap¬ 
propriate ports, rather than in 60 days 
If that occurs sooner. 

12. Proposed 8 113.39(a) would change 
the first sentence of predecessor f 25.14 
by adding the phrase "(except for sav¬ 
ings bonds)" after the words "United 
States bonds'*. United States savings 
bonds cannot be used as security or col¬ 
lateral for Customs bonds. 

13. Present 8 25.14 refers to a duly 
executed power of attorney and agree¬ 
ment in a form similar to that prescribed 
in Treasury Department Circular 154, 
dated February 6. 1935. superseded by 
Treasury Department Circular 154, Re¬ 
vised. dated October 31. 1969. The cur¬ 
rent reference is shown in proposed 
8 113.39(b). Since the latter Treasury 
Department Circular is not readily avail¬ 
able to (he public, the power of attorney 
and agreement for corporations found 
therein is given in 8 113.39(b). Section 
113.39<b) indicates that this power of 
attorney and agreement should be modi¬ 
fied as appropriate when the obligor is 
either an individual or partnership. 

14. Proposed 8 113.51 is new and is 
based on 19 UB.C. 1623(c) which sets 
forth the authority for canceling the 
bond or charges against it. 
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15. Present 8 25.15(e), although It Is 
In the section on cancellation of export 
bonds, applies to bonds In general and 
is, therefore, placed in a separate section 
<5 113.52(a) > from the section on can¬ 
cellation of export bonds (g 113.55). 

The time period before reporting the 
failure to satisfy a Customs bond to the 
United States attorney for prosecution 
is extended from 60 days to 90 days in 
order to reflect current accounting prac¬ 
tices and procedures. 

16. Section 10.112 is changed to include 
reduced duty documents as well as free 
entry documents and provides for the 
late filing of such documents prior to 
final liquidation unless the late filing is 
due to willful negligence or fraudulent 
Intent. This Is in conformity with present 
practice. 

17. Proposed 1 113.43(b) would change 
the first sentence of present 9 25.18(c) by 
limiting the time period for late applica¬ 
tion for extension of time on the bond 
or stipulation for the production of a 
missing document to not more than 2 
months from the date of expiration of 
the period of the bond or stipulation, and 
limiting the extension permitted to 2 
months. This change is in accord with 
TD. 69-4 (33 PR 18931) which limited 
the extension of ttme on the bond or 
stipulation to one period of 2 months. 

18. Proposed 8 113.43(0 would modify 
the language of the second sentence of 

8 25.18(c) by specifying that the failure 
to file the free-entry or reduced-duty 
document was not due to willful negli¬ 
gence or fraudulent intent. 

19. 8ection 25.17(d) which concerns 
assessment of damages for the failure to 
redeliver merchandise is not placed In 
the proposed Part 113, but is placed in 
sections of the regulations dealing with 
failure to redeliver. First sentence of 

9 25.17(d) is added to 9 141.113 as para¬ 
graph (g). Second sentence of 8 25.17(d) 
dealing with demand for return of mer¬ 
chandise released under temporary im¬ 
portation bond is added to 9 10.39(d) as 
subparagraph (3). Third sentence of 
9 25.17(d) is covered by 9 12.16(c). 

20. Detailed information concerning 
the application for the consolidated air¬ 
craft bond and general term bond is lo¬ 
cated in proposed §8 113.61 and 113.62. 
respectively, rather than proposed 
8113.14 because that section is only con¬ 
cerned with the approval of the bonds 
by the district director. The third and 
fourth sentences of 9 25.4(a) (35) which 
concern the qualification of the carrier 
for the transportation of bonded mer¬ 
chandise are omitted from Part 113 be¬ 
cause they are contained in revised Part 
112. which is concerned with the quali¬ 
fication of the carrier. 

21. Sections 25.19 (a) and <d> in re¬ 
gard to the cancellation of erroneous 
charges against the bond when it is de¬ 
termined that Uquidated damages as¬ 
sessed or paid under a bond did not in 
fact accrue are for the most part con¬ 
tained in 9 172.31. Therefore, merely a 
cross-reference is given in proposed 
9 113.54(a). to 8 172.31. Information con¬ 
cerning the refunding of liquidated 


damages paid and the handling of ques¬ 
tionable cases since they involve liqui¬ 
dated damages in general are relocated 
tn f 172.31. A correction is made In the 
forms shown, 

22. Proposed 1114.34 places the re¬ 
quirements concerning the cancellation 
of erroneous charges involving carnets, 
presently located in 8 25.19 <b) and (c), 
in Part 114—Carnets. 

Accordingly, it is proposed to amend 
the Customs Regulations as set forth 
below: 

PART 10—ARTICLES CONDITIONALLY 

FREE, SUBJECT TO A REDUCED RATE, 

ETC. 

In 8 10.39. paragraph (a) is amended 
by substituting in the first sentence 
“1113.55'’ for ”8 25.15**, and paragraph 
(d) is amended by adding a new subpara¬ 
graph (3) to read as follows: 

g 10.39 Cancellation of bond*. 

• • • • • 

(d> • • • 

<3> Demand lor return to Customs 
custody.—When the demand for return 
to Customs custody is made in the case 
of merchandise entered under schedule 8. 
part 5C. Tariff Schedules of the United 
States <19 UB.C. 1202), upon finding 
that the merchandise is not entitled to 
admission into the commerce of the 
United States. Uquidated damages In 
an amount equal to double the estimated 
duties on the mercliandlse not returned 
shall be demanded, except that In the 
case of samples solely for use in taking 
orders, motion-picture advertising films, 
professional equipment, tools of trade, 
and repair components for professional 
equipment and tools of trade, the liqui¬ 
dated damages demanded shall be in an 
amount equal to 110 percent of the esti¬ 
mated duties. 

t t • t • 

§ 10.41a [Amended] 

In 6 10.41a. the fifth sentence of para¬ 
graph (c) is amended by substituting 
M | 113.14(p)'* for “5 25.4(a) (34)**. 

§§ 10.13 and 10.71 l Amended 1 

Sections 10.43(a) and 10.71(c) are 
amended by substituting M 9 113.42** for 
“8 25.16(c)-. 

Section 10.112 and the centcrhead be¬ 
fore that section are amended to read as 
follows: 

Late Filinc or Free Entry and Reduced 
Duty Documents 

§ 10.112 Filing free entry document* or 
reduced duly document* aflrr entry. 

Whenever a free entry or a reduced 
duty document, form, or statement re¬ 
quired to be filed in connection with the 
entry is not filed at the time of the entry 
or within the period for which a bond 
was filed for its production, but failure to 
file it was not due to willful negligence 
or fraudulent intent, such document, 
form, or statement may be filed at any 
time prior to liquidation of the entry 
or. if the entry was Uquidated. before the 
liquidation becomes final. See 9 113.43 
(c) of this chapter for satisfaction of the 


bond and canceUatlon of the bond 
charge. 

(RS. 251. as amended, sec. 624, 46 St&t 750 
(19 UJB.C. 66.1624).) 


PART 11—PACKING AND STAMPING: 
MARKING 

§5 11.12 and 11.12a [Amended] 

Sections 11.12(c) and 11.12a(c) are 
amended by substituting **8 113.14** for 
,4 8§ 25.3 and 25.4". 

8 11.12b x [Amended] 

In 8 1112b, paragraph (c) is amended 
by substituting *8113.14** for "8 25.4”. 
(R 8 261. a* amended, sec. 624. 46 8tat. 769 
(19 U&.C 06. 1624).) 


PART 12—SPECIAL CLASSES OF 
MERCHANDISE 

§8 12.73 and 12.91 [ Amended) 

Sections 12.73(c), and 12.91(d) are 
amended by substituting "f 113.14** for 
“8 25.4(a)**. 

§ 12.80 [Amended 1 

Section 12.80(c) is amended by substi¬ 
tuting *'8 113.14** for * 8 25.4(a)**. 

(RS. 251. a* amended. sec. 624. 46 8tat. 760; 
(19U-S.C. 66, 1624).) 


PART 19—CUSTOMS WAREHOUSES, CON¬ 
TAINER STATIONS, AND CONTROL OF 
MERCHANDISE THEREIN 

§19.17 (Amended! 

In 8 19.17. paragraph (e) is amended 
by substituting in the second sentence 
•*TD. 72-244" for "T.D. 50267, as 

amended by TD. 52403**. 

(RS. 251, as amended, aec. 624. 46 8tat. 759; 
(19 UJSX?- 66. 1624).) 


PART 24—CUSTOMS FINANCIAL AND 
ACCOUNTING PROCEDURE 

6 24.11 (Amended] 

In 8 24.11. paragraph (a)(2) ts 
amended by substituting "8 13.14(u>*’ in 
place of "8 25.4(a) <32>". 

(RS. 251. •* amended, sec. 624. 46 Stai. 759 
(19 USD. 66. 1624).) 


PART 25—CUSTOMS BONDS 
8§ 25.1 through 2S.19 [IMcledI 

Chapter I of Title 19. Code of Federal 
Regulations, is amended by deleting Part 
25. 

(RS. 251. as amended, secs. 623. 624. 46 8tat. 
759, as amended; (19 US.C. 66, 1623, 1624) » 


PART 113—CUSTOMS BONDS 
Chapter I of Title 19. Code of Federvi 
Regulations, U amended by adding new 
Part 113 as follows: 

Sec. 

113.0 Scope. 

Subpart A—General Provision* 

113.1 Authority to require execution of 
bond or security. 
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See. 

113 2 Power* of CommiMkxier of Custom* 
relating to bond*. 

113 J Liability of surety on a terminated 
bond. 

Sub part B—Classes and Approval of Bond* 

113.11 Name and classes of bonds. 

113.12 Carnets. 

113.13 Bonds approved by the Commissioner 

of Customs. 

113.14 Bonds approved by the district di¬ 

rector. 

1 13.13 Approval of bond. 

113 16 Amount of bond approved by district 
director. 

113 17 Approved form of bond inadequate. 
113 18 Retention of approved bonds. 

Subpsrt C—General and Special Bond 
Requi reman ts 

113 31 Information requtred on the bond. 

113 22 Witnesses required. 

113.23 Changes made on the bond. 

113 24 Beals. 

11325 Termination date for term bonds. 

113 26 Blanket term bonds. 

Subpart D—Principals and Sureties 

113 31 Information pertaining to principals 
and sureties on tho bond. 

113 32 Same party as principal and surety; 
attorney In fact. 

11333 Partnerships as principals. 

11334 Corporations as principals. 

11335 Individual sureties. 

11336 Partners acting as surety In behalf of 

a partner or In behalf of a partner¬ 
ship. 

113 37 Corporate sureties. 

11338 Delinquent sureties. 

113.39 Acceptance of cash deposits or obli¬ 
gations of the United States In lieu 
of sureties on bonds. 

Subpsrt C—Production of Document* 

113.41 Entry made prior to production of 

document*. 

113.42 Time period for production of docu¬ 

ments. 

113.43 Extension of time period. 

113.44 Assent of sureties to an extension of 

a bond. 

113.45 Charge for production of a missing 

document made against a term 
bond. 

113.46 Cancellation of bond chargee result¬ 

ing from failure to produce docu¬ 
ments. 

Subpsrt F—Assessment of Damages snd 
Csncslistlon of Bond 

113.51 Cancellation of bond or charge 
against the bond. 

113 52 Failure to satisfy the bond. 

113.53 Waiver of Custom* requirement sup¬ 

ported by a bond. 

113.54 Cancellation of erroneous charges. 

113.55 Cancellation of export bond*. 

Subpart G—Special Provisions Concerning Con¬ 
solidated Aircraft Bonds snd General Term 
8ends for the Entry of Merchandise 

H3.6I Consolidated Aircraft Bond. 

113.62 Oeneral Term Bond for Entry of 
Merchandise. 

Authoutt : RJ8. 251. a* amended, secs. 623, 
624. 46 Btat. 759, a* amended; 19 U- 8 .C. 66, 
1623. 1624. Subpart E also Issued under sec. 
484. 46 Stat. 722, as amended; (19 U 8 .C, 
1484). Additional authority and statutes In¬ 
terpreted or applied are cited In the text 
w following the sections affected. 

8 113.0 Scope. 

This part sets forth the general re- 
Qulrcmenta applicable to bonds. It con- 
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tains the general authority and powers 
of the Commissioner of Customs In re¬ 
quiring bonds, tho classes of bonds and 
their approval and execution, general 
and special bond requirements, the re¬ 
quirements which must be met to be 
either a principal or a surety, the re¬ 
quirements concerning the production of 
documents, and the authority and man¬ 
ner of assessing damages and of cancel¬ 
ling the bond or charges against a bond. 

Subpart A—General Provisions 

§ 113.1 Authority to require execution 
of bond or security. 

Where a bond or other security is not 
specifically required by law, the Com¬ 
missioner of Customs, pursuant to Treas¬ 
ury Department Order No. 165 Revised, 
as amended (T.D. 53654. 19 FR 7241), 
may by regulation or specific instruction 
require, or authorize the district director 
to require, such bonds or other security 
considered necessary for the protection 
of the revenue or to assure compliance 
with any pertinent law, regulation, or 
instruction. 

§ 113.2 Powers of Commifudoner of Cus¬ 
tom* relating lo bund*. 

Whenever a bond is required or au¬ 
thorised by law. regulations, or instruc¬ 
tions. the Commissioner of Customs 
may: 

(a) Prescribe the conditions and 
form of such bond, and fix the amount 
of penalty, whether for the payment of 
liquidated damages, or of a penal sum. 
unless otherwise specially provided for 
by law. 

<b) Provide for the approval of the 
sureties on the bond, without regard to 
any general provision of law. 

<c) Authorize the execution of a term 
bond the conditions of which shall ex¬ 
tend to and cover similar cases of im¬ 
portations over a period of time, not to 
exceed one year. 

(d> Authorize the taking of a consoli¬ 
dated bond (single entry or term) in lieu 
of separate bonds to assure compliance 
with two or more provisions of law, reg¬ 
ulations. or Instructions. Such a consoli¬ 
dated bond shall have the same force 
and effect as the separate bonds in lieu 
of which It was taken. The Commis¬ 
sioner of Customs may fix the penalty 
of a consolidated bond without regard to 
any other provision of law, regulation, 
or instruction. 

g 1 13.3 Liability of surrty on a termi¬ 
nal «•< I bond. 

A surety remains liable on a termi¬ 
nated bond for obligations Incurred prior 
to termination. 

Subpart B—Classes and Approval of Bonds 

§ 113.11 Name and classes of bonds. 

(a) Name. —All bonds required to be 
given under the Customs statutes or 
regulations shall be known as Customs 
bonds. 

<b) Classes. —Customs bonds shall 
consist of two classes: 

(1) Those approved by the Commis¬ 
sioner of Customs (see § 113.13). 
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(2) Those approved by the district di¬ 
rector (see f 113.14). 

g 113.12 Carnets. 

A carnet is an International customs 
document which serves simultaneously 
as a customs entry document and as a 
customs bond. Therefore, carnets, pro¬ 
vided for in Part 114 of this chapter, are 
ordinarily acceptable without posting 
further security under the Customs stat¬ 
utes or regulations requiring bonds. 

§ 113.13 Rond* approved by ilic Com¬ 
missioner of Customs. 

The following bonds, after execution 
by the principals and sureties, shall be 
forwarded by the district director to the 
Commissioner of Customs for approval: 

(a) Proprietor’s Manufacturing 
\Varehousc Bond, Class 6, Customs Form 
3583. —Proprletor’a Manufacturing 
Warehouse Bond, Class 6. Customs Form 
3583, in an amount to be recommended 
by the district director, but not less than 
$5,000 on each building or area and not 
more than $50,000 on all buildings or 
areas, unless the Commissioner of Cus¬ 
toms directs that additional security is 
necessary. Buildings connected by load¬ 
ing platforms or sheds shall be consid¬ 
ered as separate buildings. This Cus¬ 
toms bond shall be prepared in duplicate. 
The district director shall forward to 
the Commissioner, along with this bond, 
his recommendation, together with all 
reports, documents, and drawings filed 
in connection with the bond. 

(b) Blanket smelting and refining 
bond. —Blanket smelting and refining 
bond in the form prescribed by T.D. 72- 
244. in an amount to be recommended 
by the district director and fixed by the 
Commissioner. The number of copies re¬ 
quired for this bond are set forth in 
3 113 26(b). 

§ 113.14 Rond* approved by the dUtrfct 
director. 

The following bonds are subject, after 
execution, to approval by the district 
director: 

(a) Proprietor’s Warehouse Bond, 
Customs Form 3581. —Proprietor's 
Warehouse Bond. Customs Form 3581, in 
the amount of $5,000 on each building or 
area covered, but not to exceed $50,000 
on all buildings or areas unless the dis¬ 
trict director believes additional secu¬ 
rity Is necessary. Buildings connected by 
loading platforms or sheds shall be con¬ 
sidered as separate buildings. All re¬ 
ports, documents, and drawings sub¬ 
mitted in connection with the bonding of 
the warehouse shall be filed with the 
bond. 

<b> Bonds for the carriage of mer¬ 
chandise.—(1) Carrier’s Bond, Customs 
Form 3587.—Carrier's Bond. Customs 
Form 3587. for common carriers, con¬ 
tract carriers, and freight forwarders. 
In an amount to be determined by the 
district director, but in an amount not 
less than $25,000 in the case of motor 
and air carriers and in an amount not 
less than $50,000 in the case of other 
carriers. 
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(2) Private Carrier’s Bond, Customs 
Form 3588. —Private Carrier's Bond, 
Customs Form 3588. In an amount to be 
determined by the district director, 

(c) Bond of Customs Cartman or 
Lighterman, Customs Form 3855 .—Bond 
of Customs Cartman or Lighterman. 
Customs Form 3855. In such amount as 
the district director deems necessary, 
but not less than $5,000. and not more 
than $50,000, unless the district direc¬ 
tor deems the latter amount insufficient. 
If the latter amount is considered by the 
district director insufficient, he shall re¬ 
port this fact to the Commissioner of 
Customs for the Commissioner’s deter¬ 
mination as to the amount of the bond. 

<d) Bond of Claimant of Seized Goods 
for Costs of Court, Customs Form 4615 .— 
Bond of Claimant of Seized for Costs of 
Court. Customs Form 4615. in the 
amount of $250. 

(e) Bond to Produce Manifest and 
Shipper’s Export Declarations for Goods 
Exported to Canada.—( 1) Single entry 
bond. Customs Form 7303. —Single entry 
bond to Produce Manifest and Shipper’s 
Export Declarations for Goods Exported 
to Canada. Customs Form 7303, in the 
amount of $1,000. 

(2) Term bond .—Term bond to pro¬ 
duce manifest and shipper’s export dec¬ 
larations for goods exported to Canada, 
in the form prescribed in T.D. 46594, as 
amended by TJX 52626, in such amount 
as the district director may deem nec¬ 
essary. 

it) Special carpet wool and camel’s 
hair bond —< 1 ) Single entry bond. Cus¬ 
toms Form 7547. —Special single entry 
carpet wool and camel’s hair bond. 
Customs Form 7547, in an amount equal 
to the value of the wool or hair involved 
plus double the estimated duty, as de¬ 
termined at the time of entry. 

(2) Term bond. Customs Form 7549 .— 
Special term carpet wool and camel’s 
hair bond. Customs Form 7549, in the 
amount of $10,000. or such larger amount 
as the district director may deem 
necessary. 

<g> Immediate Delivery and Con¬ 
sumption Entry Bond —(1) Single entry 
bond. Customs Form 7551. —Immediate 
Delivery and Consumption Entry Bond 
(Single Entry), Customs Form 7551. in 
the amount equal to the value of the 
articles, as set forth in the entry, plus 
the estimated duty (Including any taxes 
required by law to be treated as duties) 
and the estimated amount of any oilier 
taxes Imposed upon or by reason of im¬ 
portation, as determined at the time of 
entry except that: 

(1) Merchandise entered at reduced 
rate of duty. —When the bond is to cover 
merchandise granted a conditional right 
of entry at a reduced rate of duty, the 
amount of the bond shall be fixed on 
the basis of the maximum rate of duty 
prescribed by the law. 

(ii) Merchandise remaining in Cus¬ 
toms custody. —When the merchandise 
involved will remain in Customs custody 
until (a) the examination of the mer¬ 
chandise has been completed, (b) it is 


found to be truly and correctly invoiced, 
and (c) it is determined that its release 
is not precluded by law or regulation 
and it is entitled to admission Into the 
commerce of the United States, the bond 
shall be in an amount equal to the ag¬ 
gregate sum of double the estimated 
amount of ordinary Customs duty on the 
merchandise (including any taxes re¬ 
quired by law to be treated as duties) 
plus the estimated amount of any other 
tax or taxes on the merchandise col¬ 
lectible by the district director. 

(ill) Merchandise unconditionally 
free of duty. —When the merchandise 
appears to the satisfaction of the dis¬ 
trict director to be unconditionally free 
of duty and not prohibited from admis¬ 
sion into the commerce of the United 
States, the amount of the bond may be 
in such lesser amount as, in the opinion 
of the district director, will be sufficient 
to accomplish the purpose for which 
the bond is given, but in no case less 
than $100. 

Uv> Immediate delivery. —When the 
bond relates to an application for im¬ 
mediate delivery, the amount of the 
bond shall be fixed in the amount equal 
to the value of the articles, based on 
the information furnished in the appli¬ 
cation. plus the estimated duty (includ¬ 
ing any taxes required by law to be 
treated as duties) and the estimated 
amount of any taxes Imposed upon or 
by reason of importation, as determined 
at the time of the application. 

(2) Term bond. Customs Form 7553 .— 
Immediate Delivery and Consumption 
Entry Bond (Term), Customs Form 
7553. in the amount of $10,000, or such 
larger amount as the district director 
may deem necessary. This bond shall 
be taken to cover only entries to be made 
at a single port and shall not be modified 
to cover more than one port. The rules 
prescribed in paragraph (a)(1) of this 
section for determining the amount of 
the single entry immediate delivery and 
consumption entry bond shall be ap¬ 
plied in making charges against immedi¬ 
ate delivery and consumption entry 
term bonds. 

(h) Warehouse Entry Bond. Customs 
Form 7555. —Warehouse Entry Bond, 
Customs Form 7555. in an amount equal 
to the aggregate sum of double the esti¬ 
mated amount of ordinary Customs duty 
on the merchandise (including any taxes 
required by law to be treated as duties) 
plus the estimated amount of any other 
tax or taxes on the merchandise col¬ 
lectible by the district director. When 
the bond is to cover merchandise granted 
a conditional right of entry at a reduced 
rate of duty, the amount of the bond 
shall be fixed on the basis of the maxi¬ 
mum rate of duty prescribed by the 
law. 

<i) Bond for Exportation or Transpor¬ 
tation or for Transportation and Ex¬ 
portation —(1) Single entry bond. Cus¬ 
toms Form 7557. —Single entry Bond for 
Exportation or Transportation or for 
Transportation and Exportation, Cus¬ 


toms Form 7557, in an amount equal 
to double the estimated duties. 

(2) Term bond. Customs Form 7559,— 
Term Bond for Exportation or Trans¬ 
portation or for Transportation and Ex¬ 
portation, Customs Form 7559, in the 
amount of $10,000, or such larger 
amount as the district director may 
deem necessary to afford ample security 
to the revenue. 

(J) Bond for Articles Entered or With¬ 
drawn from Warehouse Conditionally 
Free of Duty, Customs Form 7561 — 
Bond for Articles Entered or Withdrawn 
from Warehouse Conditionally Free 
of Duty. Customs Form 7561. in an 
amount equal to the aggregate sum 
ordinary Customs duty on the mer¬ 
chandise (including any taxes required 
by law to be treated as duties ► plus 
the estimated amount of any other 
tax or taxes on the merchandise collecti¬ 
ble by the district director. When the 
bond is to cover merchandise granted 
a conditional right of entry at a reduced 
rate of duty, the amount of the bond 
shall be fixed on the basis of the maxi¬ 
mum rate of duty prescribed by the law. 

(k) Bond for Temporary Importa¬ 
tions. —(1) Single entry. Customs Form 
7563.— Bond for Temporary Importa¬ 
tions. Customs Form 7563. in an amount 
equal to double the duties which it is 
estimated would accrue (or such larger 
amount as the district director shall 
state in writing to the entrant, as is nec¬ 
essary to protect the revenue) had all 
the articles covered by the entry been 
entered under an ordinary consumption 
entry, except that in the case of samples 
solely for use in taking orders, motion- 
picture advertising films, professional 
equipment, tools of trade, and repair 
components for professional equipment 
and tools of trade, the bond shall be in 
an amount equal to 110 percent of the 
estimated duties. 

(2) Term bond, Customs Form 7553- 
A. —Term Bond for Temporary Impor¬ 
tations, Customs Form 7563-A. in such 
amount as the district director may 
deem necessary, but in no case less than 
$1,000, unless the bond covers entries 
at 2 or more ports in which case the 
amount shall not be less than $10,000 

(l) Bond for articles for exhibition, 
Customs Form 7565.— Bond tor articles 
for exhibition. Customs Form 7565. in 
an amount equal to the estimated duties, 
as determined at the time of entry. 

(m) Vessel, Vehicle, or Aircraft 
Bond.—d ) Single entry bond, Custom s 
Form 7567.—Vessel Vehicle, or Aircraft 
Bond (81nglc Entry), Customs Form 
7567, In such amount as the district di¬ 
rector may deem necessary, but in no 
case less than $1,000. 

(2) Term bond. Custorns Form 7569 — 
Vessel. Vehicle, or Aircraft Bond (Term >. 
Customs Form 7569. in the amount of 
$10,000. or such larger amount as may 
be fixed by the district director at the 
port where the bond is filed. 

(n) Single entry bond on entry for or 
withdrawal from manufacturing ware¬ 
house, Customs Form 7571 .—Bond on 
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entry for or withdrawal from manufac¬ 
turing warehouse (single entry). Cus¬ 
toms Form 7571. in an amount equal to 
the aggregate sum of double the esti¬ 
mated amount of ordinary Customs duty 
on the mercliandise, as determined at 
the time of entry (including any taxes 
required by law to be treated as duties) 
plus the estimated amount of any other 
tax or taxes on the merchandise collect¬ 
able by the district director, 

(o) Single entry bond to produce bill 
of lading. Customs Form 7581. —Bond to 
Produce Bill of Lading <81ngle Entry). 
Customs Form 7581. in an amount equal 
to one and one-half times the invoice 
value. 

(p) Bond /or control of Instruments 
of international traffic, Customs Form 
7587.—Bond for the Control of Certain 
Instruments of International Traffic. 
Customs Form 7587, required by S 10.4la 
of this chapter In the amount of $10,000 
or such larger amount as the district di¬ 
rector may deem necessary to afford 
ample security to the revenue. Upon 
each approval or discontinuance of such 
bond there shall be promptly transmitted 
to the Commissioner of Customs the fol¬ 
lowing information which shall be pub¬ 
lished in the weekly Customs Bulletin: 

(1) Name and address of principal. 

<3> Name and address of surety. 

(3) Date of bond. 

< 4 > Date of approval. 

<5> Date of discontinuance (when ap¬ 
plicable) , and 

(6) Amount of the bond. 

<q> Antidumping Bond. Customs Form 
7591 .—Antidumping Bond. Customs 
Form 7591, in an amount equal to the 
*6tlmated value of the merchandise. 

<r> Landing bond for alcoholic bee - 
erages , Customs Form 7593.—Landing 
Bond, Customs Form 7593. to land spirits, 
wines, or other alcoholic liquors in for¬ 
eign ports, in an amount equal to double 
the estimated duty. 

<s> General term bond for the entry 
of merchandise. Customs Form 7595 .— 
General Term Bond for Entry of Mer¬ 
chandise, Customs Form 7595. in the 
amount of $100,000. or such larger 
amount as may be fixed by the district 
director at the port where the bond is 
filed. 

<t> Bond to secure the payment of 
wartime services —(1) Single entry 
bond. Customs Form 7597. —Single entry 
bond, Customs Form 7597, in an amount 
deemed by the district director to be suf¬ 
ficient to secure the payment of overtime 
services requested by or on behalf of par¬ 
ties in Interest. 

(з) Term bond. Customs Form 7599 .— 
Term bond. Customs Form 7599. in an 
amount deemed by the district director 
to be sufficient to secure the payment of 
overtime services requested by or on be¬ 
half of parties in interest. 

(и) Superseding bond , Customs Form 
<601 .—Superseding bond of the actual 
owner whose declaration has been filed 
pursuant to section 485(d), Tariff Act of 
1930. as amended (19 UB.C. 1485(d)), to 
Pay increased and additional duties im¬ 


posed upon or by reason of importation, 
to redeliver merchandise for marking 
and other purposes, and to perform all 
required acts with respect to merchandise 
not entitled to admission into the com¬ 
merce of the United States. Customs 
Form 7601, in an amount equal to the 
amount of the single-entry bond or the 
bond charge which it supersedes. 

<v> Bond for conditionally-free with¬ 
drawal for supplies of fishing vessels, 
Customs Form 7603. —Bond for Condi- 
tionally-Free Withdrawal of Distilled 
Spirits (Including Alcohol. Wines, or 
Beer, for Supplies of Fishing Vessels. 
Customs Form 7603. in an amount equal 
to the duties and taxes that would haye 
been assessed had the supplies been reg¬ 
ularly entered, or withdrawn, for con¬ 
sumption. When the form is used os a 
term bond, the bond shall be fixed in 
such larger amount as the district direc¬ 
tor may deem necessary. 

(w) Consolidated Aircraft Bond , Cus¬ 
toms Form 7605. —Consolidated Aircraft 
Bond. Customs Form 7605, filed with any 
district director at the option of the 
carrier, in the amount of $100,000. or 
such larger amount as may be fixed by 
the district director. 

<x) Bond for Accelerated Payment of 
Drawback .— <1) Single entry bond. Cus¬ 
toms Form 7609.— Bond for Accelerated 
Payment of Drawback (Single Entry 1, 
Customs Form 7609. in an amount equal 
to the amount of accelerated payment to 
be received on the entry covered. 

(2) Term bond. Customs Form 7611 .— 
Bond for Accelerated Payment of Draw¬ 
back (Term), Customs Form 7611, in an 
amount sufficient to cover the maximum 
amount of accelerated payment to be out¬ 
standing at any time during the period 
of the bond. 

(y) Drawback Export Bond. Customs 
Form 7613. —Drawback Export Bond. 
Customs Form 7613, filed at the option 
of the drawback claimant using the ex¬ 
porter’s summary procedure mentioned 
in f 22.7 of this chapter, in an amount 
equal to twenty five percent of the draw¬ 
back claimed on entries filed by the prin¬ 
cipal (exporter-claimant) during the 
term of the bond. 

(z) Special bond for the entry of mer¬ 
chandise believed to involve unfair prac¬ 
tices or unfair methods of competi¬ 
tion. —Special bond for the entry of 
merchandise believed to involve unfair 
practices or methods of competition, 
taken under the provisions of section 
337(f), Tariff Act of 1930, as amended 
(19 U.S.C. 1337(f)), in the form pre¬ 
scribed In TJD. 45474. This bond shall be 
in an amount equal to the domestic value 
of the merchandise, as defined in 9 12.39 
<b> of this chapter. 

<aa) Special bond for the clearance of 
vessel penalized for carrying narcotics .— 
Special bond for clearance of vessel 
penalized for carrying smoking opium or 
other narcotics under the provisions of 
section 584, Tariff Act of 1930. as 
amended (19 U.8.C. 1584), in the form 
prescribed in T.D. 45474. This bond shall 
be in an amount satisfactory to the dis¬ 


trict director to guarantee the payment 
of any fine imposed against the owner or 
master of the vessel. 

(bb) Special bond for the exportation 
of convict-made goods. —Special bond for 
the exportation of convict-made goods, 
in the form prescribed in T£>. 45474, lit 
an amount equal to the domestic value of 
the merchandise. 

(cc> Special bond for the observance 
of neutrality. —Special bond for observ¬ 
ance of neutrality in the form prescribed 
in T.D. 45474. in an amount equal to 
double the value of the vessel and cargo 
on board, including her armament. 

(dd> Containerized Cargo Bond .— 
Containerized Cargo Bond (Term), in 
the form prescribed in section 19.40 of 
this chapter, in the sum of $25,000. or 
such larger amount as the district direc¬ 
tor shall determine. 

<ee» Trade Fair Bond. —Trade Fair 
Bond, in the form prescribed in 9 147.3 
of this chapter, in an amount to be de¬ 
termined by the district director. 

(ff> Copyright bond. —Copyright bond, 
the form for which may be obtained 
from the district director. In an amount 
equal to the value of the articles, as set 
forth in the entry, plus the estimated 
duty. (See 9 133.43 of this chapter.) 

<gg> Public Gauger bond. —Public 
Gauger bond, the form for which may 
be obtained from the district director, 
in an amount of $10,000. (See 9 151.43 of 
this chapter.) 

<hh> Special bond for the importation 
of flammable fabrics. —Special bond for 
the importation of flammable fabrics, the 
form for which may be obtained 
from the district director, in an amount 
equal to double the value of the mer¬ 
chandise. 

(li) Bond of Customs Cartman for Is¬ 
suance of Temporary Identification 
Card. —Bond of Customs Cartman for 
Issuance of Temporary Identification 
Card, in the form prescribed in 
I 112.49(d) of this chapter, in an amount 
determined by the district director. 

§113.15 Approval of bond. 

The district director at the port where 
the bond is filed may approve any bonds 
described in 9 113.14, if he is satisfied 
that: 

(a) The amount of the bond is suffi¬ 
cient, and 

(b) The bond is in proper form. 

§ 113.16 Amount of bond approved by 
the dietrirt director. 

The amount of any Customs bond ap¬ 
proved by the district director shall not 
be less than $100, except when the law 
or regulation expressly provides that a 
lesser amount be taken. Fractional parts 
of a dollar shall be disregarded in com¬ 
puting the amount of the bond, which 
shall be stated always as the next high¬ 
est dollar. 

§ 113.17 Approved form of bond inade¬ 
quate. 

If a situation develops where the ap¬ 
proved form of a bond, described in 
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I 113.14, Is deemed to be Inapplicable, 
the district director may draft a form 
which he believes will be sufficient, but 
before the execution of the bond, the 
proposed form shall be submitted to the 
Commissioner of Customs for his con¬ 
sideration and approval, 
g 113.18 Retention of approved bond*. 

All the bonds approved by the district 
director, described in I 113.14, except the 
Bond of Claimant of Seized Goods for 
Costs of Court. Customs Form 4615. shall 
remain on file in his office. The bond 
on Customs Form 4615. described in 
f ll3.14<d>. shall be transmitted to the 
United States attorney, as required by 
section 608. Tariff Act of 1930. as 
amended <19 U.S.C. 1608). 

Subpart C—General and Special Bond 
Requirements 

§ 113.21 Information required on the 
bond. 

(a) Identification of principal and 
sureties. —The names of the principal and 
sureties and their respective places of 
residence shall appear in full in the body 
of the bond. In the case of a corporate 
principal or surety, its legal designation 
and the address of its principal place 
of business shall appear. 

<b) Date of execution.—‘'Each bond 
shall bear the date It was actually 
executed. 

(c) Statement of the amount — The 
amount of the bond shall be stated in 
both words and figures. 

(d) Use of abbreviations. —Abbrevia¬ 
tions shall not be used, except in dates, 
descriptions of merchandise, and the 
marks and numbers on packages. 

(e) Blank spaces on the bond. —Lines 
shall be drawn through all spaces on the 
bond which are not filled in. 

§113.22 Witness*# required. 

<a) Generally. —The signature of each 
party to a bond executed by a noncor¬ 
porate principal or surety shall be wit¬ 
nessed by two persons, who shall sign 
their names as witnesses, followed by 
their addresses. 

(b) Witness for both principal and 
surety. —When two persons signing as 
witnesses act for both principal and 
surety, they shall so indicate by stating 
on the bond "as to both” or a similar 
term. 

(c) Corporate principal or surety.—So 
witnesses are required where bonds are 
executed by properly authorized officers 
or agents of a corporate principal or cor¬ 
porate surety. For requirements concern¬ 
ing the execution of a bond by an au¬ 
thorized officer or agent of a corporate 
principal or surety, see If 113.34 and 
113.37. 

g 113.23 Change* made on the bond. 

<a> Definition of the types of 
changes—( 1) Modification or interlinea¬ 
tion .—For the purpose of this section, 
modifications or interlineations are 
changes which go to the substance of the 
bond, or are basic revisions of the bond. 

(2> Alterations or erasures. —Altera¬ 


tions or erasures consist of minor 
changes, such as correction of typo¬ 
graphical errors, or change of address, 
which do not go to the substance, or re¬ 
sult in basic revision of the bond. 

<b) Prior to signing .—When erasures, 
alterations, modifications, or interlinea¬ 
tions arc made on the bond prior to its 
signing by the parties to the bond, a 
statement by an agent of the surety com¬ 
pany or by the personal sureties to that 
cfTect shall be placed upon the bond. 

<c> After signing.—It erasures or al¬ 
terations are made after the bond is 
signed, but prior to the approval of the 
bond by Customs, the consent of all the 
parties shall be written in the bond. Ex¬ 
cept in cases where a change in the bond 
is expressly authorized by regulation, or 
by the Commissioner no modification or 
interlineation shall be made on the bond 
after execution. When modification or 
interlineation is desired, a new bond will 
be executed. 

<d) After approval of the bond by 
Customs .—Except in cases tvhere change 
in the bond is expressly authorized by 
regulations, or instructions from the 
Commissioner, the district director shall 
not permit a change as defined in para¬ 
graph <a) of this section after the bond 
has been approved by Customs. When 
changes are desired, a new bond is re¬ 
quired, which, when approved, shall su¬ 
persede the existing bond. 

(e) Stipulations .—All stipulations ex¬ 
pressly authorized by the Commissioner 
pursuant to this section shall be securely 
attached to the related bond to prevent 
their loss or misplacement. 

§ 113.24 Seals. 

(a> Bonds approved by the Commis¬ 
sioner of Customs .—Bonds which are ap¬ 
proved by the Commissioner of Customs 
must be under seal. The seal on such 
bonds shall be affixed adjoining the sig¬ 
natures of principal and sureties, if indi¬ 
viduals. and the corporate seal shall 
be affixed adjoining the signatures of 
persons signing on behalf of a corpora¬ 
tion. 

<b) Bonds approved by the district 
director.—Bonds approved by the dis¬ 
trict director shall be under seal In ac¬ 
cordance with the law of the State in 
which executed. However, when the 
charter or governing statute of a corpo¬ 
ration requires its acts to be evidenced by 
its corporate seal, such seal is required. 

§113.23 Termination date for term 
bondi* 

The termination date of every term 
bond shall be the last day of the period 
and not the first day of a succeeding 
period; for example. January 1, 19—, to 
and including December 31 of that same 
year, and not January 1, 19—, to Janu¬ 
ary 1 of the next year. 

§ 113.26 Blanket term bond#. 

<a> Bonds approved by the district di¬ 
rector.—When a blanket term bond on 
Customs Form 7563-A, 7569, 7595, or 7599 
is submitted, it shall be accompanied by 
a sufficient number of copies for trans¬ 


mittal to each port at which the princi¬ 
pal seeks to conduct business. If this 
bond is to cover operations in one Cus¬ 
toms district, the district director shall 
forward a copy, after approval, to each 
port named In the bond. If the bond is 
to cover operations in ports In other 
Customs districts, the district director 
shall forward the copies for other ports 
to the headquarters port for each other 
district, for distribution to the ports 
named in the bond. 

<b) Blanket smelting and refining term 
bonds .—Blanket smelting and refining 
term bonds, described in f 113.13<b>, re¬ 
quiring the approval of the Commis¬ 
sioner of Customs, shall be accompanied 
by a sufficient number of copies for 
transmittal by the Commissioner to each 
port at which the principal seeks to con¬ 
duct business. 

Subpart D—Principals and Sureties 

§ 113.31 Information pertaining to prin¬ 
cipals and sureties on the bond. 

The general Information pertaining to 
the principal and sureties which must be 
given in the body of the bond is set 
forth ifi 1113.21(a). 

§ 113.32 Same party os principal anil 
surety; attorney in fact. 

ia) Same party as principal and sur¬ 
ety .—The same person, partnership, or 
corporation cannot be both principal 
and surety on a bond. 

<b) Attorney in fact for principal or 
surety .—In executing a bond, a person 
may act as: 

(1) Attorney in fact for both principal 
and surety; 

<2) Surety and attorney in fact for 
the principal; or 

<3) Principal attorney in fact for the 
surety. 

§113*33 Partnerships at principal?. 

(a) Name of partners on the bond — 
Unless written notice of the full names of 
all partners in the firm has been previ¬ 
ously filed with the district director, the 
names of all persons composing the 
partnership shall appear in the body of 
the bond; for example. "A. B. and C. 
composing the firm of A, B, and Co.” 

<b) Execution .—Partnership bonds 
shall be executed In the firm name, with 
the name of the member or attorney of 
the firm executing it appearing imme¬ 
diately below the firm signature. 

<c) Action of one principal binding on 
all principals of the partnership .—Pur¬ 
suant to section 495 of the Tariff Act of 
1930. as amended <19 U5.C. 1495 ). when 
a Custom bond is executed by am* mem¬ 
ber of the partnership, the bond shall be 
binding on the other partners in like 
manner and to the same extent as if such 
other partners had personally joined in 
the execution. 

§ 113*34 Corporation* a* principal*. 

(a) Name of corporation on the 
bonds .—The name of a corporation ex¬ 
ecuting a Customs bond as a principal 
may be printed or placed thereon by 
means of a rubber stamp or otherwise 


FEDERAL REGISTER, VOt. 3S, NO 179 —MONDAY, SEPTEMBER 17, 1973 





PROPOSED RULES 


26001 


followed by the written signature of the 
authorized officer or attorney. 

(b) Signature and seal of the corpo¬ 
ration on the bond. —The bond of a 
corporate principal shall be signed by 
an authorized officer or attorney of the 
corporation and the corporate seal shall 
be affixed immediately adjoining the sig¬ 
nature of the person executing the bond, 
as provided for in 9 113.24. 

<c) Bond executed by an authorized 
officer of corporation. —When the bond 
is executed by an authorized officer of 
a corporation and no power of attorney 
lias been filed with the district director, 
the following evidence of his authority 
to act shall be furnished: 

(1) Execution of Certificate as to Cor¬ 
porate Principal.— The official character, 
authority, and signature of the person 
or persons executing the bond for the 
corporate principal may be certified by 
the secretary, assistant secretory, or 
other officer of the corporation. Such 
certification shall be made by executing, 
under corporate seal, the provision ap¬ 
pearing in the bond entitled “Certificate 
as to Corporate Principal/’ 

(2) Evidence in lieu of the certifi¬ 
cate. —In lieu of the above certificate, 
there may be attached to the bond so 
much of the records of the corporation 
as will show the official character, au¬ 
thority, and signature of the officer sign¬ 
ing. The following documents should be 
attached: 

<i) A certificate from the proper pub¬ 
lic officer showing the legal existence of 
the corporation. The district director, on 
bonds which he approves (g 113.14). may 
waive the production of evidence of in¬ 
corporation when such fact is a matter 
of common knowledge and he certifies 
tills fact. 

<ii) A copy of the bylaws, or so much 
thereof as authorizes the execution of 
such bonds, certified by the secretary of 
the corporation and authenticated by its 
corporate seal. 

4 ill) A copy of the document authoriz¬ 
ing such officer to sign such bond, cer¬ 
tified by the secretary of the corporation 
under the corporate seal, or a power of 
attorney executed in accordance with 
Subpart C of Part 141 of this chapter 
containing such authority. 

(iv) A document verifying the signa¬ 
ture of the officer properly attested under 
the corporate seal. 

<d) Bond executed by an attorney in 
fact. —When an attorney in fact executes 
a bond on behalf of a corporate princi¬ 
pal and a power of attorney has not 
been filed with the district director, there 
shall be attached a power of attorney 
executed under the corporate seal by an 
officer of the corporation whose authority 
to execute such power shall be shown as 
prescribed in paragraph (c) of this 
section. 

§113.35 lntli\iJtiul sureties. 

(a) Number reQuired. —If individuals 
sign as sureties, there shall be two 
sureties on the bond. In the case of bonds 
approved by the district director, how¬ 
ever, one surety may be accepted if the 


district director is satisfied that such 
surety is sufficient for the protection of 
the Government. 

(b) Qualifications to act as surety .— 
(1) Residency and citizenship. —Every 
surety on a Customs bond must be both 
a resident and citizen of the United 
States. 

i 2 > Married women. —A married wom¬ 
an may be accepted as a surety, unless 
the state in which she wishes to act as 
surety prohibits her from acting in that 
capacity. 

(3) Granting of power of attorney. — 
Any Individual other than a married 
woman in a State where she is prohibited 
from acting as a surety may grant a 
power of attorney to sign as surety on 
Customs bonds. If the power of attorney 
is limited to bonds of one or several im¬ 
porters, the Importers shall be named In 
the power. 

<4> Property requirements. —Each In¬ 
dividual surety must have unencumbered 
property liable to execution within the 
limits of the Customs district in which 
the contract of suretyship is to be per¬ 
formed. The current market value of 
such property must be equal to the pen¬ 
alty of any bond executed by him. If a 
single surety is accepted, he shall qualify 
in an amount equal to twice the penalty 
of the bond. 

(c) Oath and evidence of solvency. — 
Before being accepted as a surety the 
individual shall: 

(1) Take an oath on Customs Form 
3579, setting forth : 

CD The amount of Ills assets over and 
above all his debts and liabilities and 
such exemptions as may be allowed by 
law: and 

<ii> The general description and the 
location of one or more pieces of real 
estate owned by him within the limits 
of the Cutsoms district and the value 
thereof over and above all encumbrances. 

(2) Produce such evidence of solvency 
and financial responsibility as the district 
director may require. 

<d> Determination of financial re¬ 
sponsibility.—An individual surety shall 
not be accepted on a bond until he has 
satisfied the district director as to his 
financial responsibility. The district di¬ 
rector may refer the matter to the spe¬ 
cial agent in charge for immediate 
investigation to verify the financial re¬ 
sponsibility of the surety. 

(e) Continuance of financial respon¬ 
sibility. —In order to follow the continued 
solvency and financial responsibility of 
individual sureties, the district director 
shall require a new oath and determine 
the financial responsibility of each such 
surety as prescribed in paragraphs (c) 
and (d) of this section at least once 
every 6 months, and more often if he 
deems it advisable. 

§ 113.36 Partner* acting a* surety in be¬ 
half of a partner or in behalf of a 
partnership. 

A person may act as surety for a busi¬ 
ness partner when such person is acting 
with respect to his separate property and 
in his individual capacity and as such 


must qualify as an individual surety, in 
accordance with 9 113.35. A member of 
a partnership shall not be accepted as 
surety on a bond executed by the firm 
as principal. 

§113.37 Corporate sureties. 

(a> Lists of corporations and limits of 
their bonds. —A list of corporations au¬ 
thorized to act as sureties on bonds, with 
the amount in which each may be ac¬ 
cepted. shall be furnished annually to all 
district directors by the Secretary of the 
Treasury. No corporation shall be ac¬ 
cepted as surety on a bond unless named 
in the current list and no bond shall be 
for a greater amount than the respective 
limit stated in such list, unless the excess 
is protected as prescribed in 9 223.11 of 
the B ureau of Accounts Regulations (31 
CPR223.il). 

(b) Name of corporation on the 
bond. —The name of a corporation exe¬ 
cuting a Customs bond, as a surety, may 
be printed or placed thereon by means of 
a rubber stamp or otherwise, followed 
by the written signature of the author¬ 
ized officer or attorney. 

(c> Name of agent or attorney on the 
bond .—The agent or attorney acting for 
a corporate surety shall have stamped, 
printed, or typed on each bond executed 
by him. below his signature, his full name 
as it appears on the bond. 

<d> Signature and seal of the corpora¬ 
tion on the bond.—A bond executed by a 
corporate surety shall be signed by an 
authorized officer or attorney of the cor¬ 
poration and the corporate seal shall be 
affixed immediately adjoining the signa¬ 
ture of the person executing the bond, ns 
provided for In 9 113.24. 

<e> Two or more corporations as sure¬ 
ties on the same obligation.— Two or 
more corporations may be accepted as 
sureties on any obligation the amount of 
which does not exceed the limitations 
of their aggregate qualifying power as 
fixed and determined by the Secretary of 
the Treasury. The amount for which 
each corporation may act as surety in all 
cases must be within the limitation pre¬ 
scribed by the Secretary, unless such ex¬ 
cess Is protected as prescribed In 9 223.11 
of t he B ureau of Accounts Regulations 
<31 CFR 223.11). Each corporation shall 
limit its liability to a definite specified 
amount, in terms, upon the face of the 
bond by attaching the following: 

KNOW ALL MEN BY THESE PRESENTS: 

That we,_.... of ....._a s 

principal, and ... a corporation 

existing under the laws of the State of 

—.. and —---- a corporation 

existing under the laws of the State of 

-- aa sureties, are held and (irmly 

bound unto the United States of America. In 

the sum of _ thousand dollars 

Jointly and severally with each 
surety aa hereinafter specified, and the said 

-jointly and severally with said 

principal in the sum of__thou¬ 
sand dollars (#...._) of said penal sum and 

no more; and the said ............ jointly 

and severally with sold principal in the sum 

of-thousand dollars ($ __) of said 

penal sum and no more: for the payment of 
which respective sums we bind ourselves, our 
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heir*, executors, and administrators, succes¬ 
sors and assigns, in the manner and In the 
respective sums hereinbefore set forth, firmly 
by these presents. The obligors herein ex¬ 
pressly agree that for the purpose of allow¬ 
ing a Joint action against any or all of them, 
and for that purpose only, this bond shall be 
treated as the Joint and several as well as the 
several obligation of each of the obligors. 

Scaled with our seals, and dated this- 

day of__ in the year one thousand nine 

hundred and-- 

(f) Power of attorney for the agent or 
attorney of the surety. —Corporations 
may oxecute powers of attorney to act 
in their behalf in the following manner: 

(1) Execution and contents. —The cor¬ 
porate surety power of attorney shall 
be executed on Customs Form 5297, and 
shall contain the following information: 

(1) Corporate surety name and num¬ 
ber. 

<ii) Name and address of agent or at¬ 
torney. and his social security number, 

(ill) Districts in which the agent or 
attorney is authorized to act. 

(iv) Date of the power of attorney. 

<▼) Seal of the corporate surety, and 

(vi) Attestation of any two principal 
officers. 

12) Extent of authorization.— Author¬ 
ization must be by Customs districts and 
may not be limited to a single port. A 
separate Customs Form 5297 shall be 
submitted for each district, except when 
the authorization for the agent or attor¬ 
ney to act is for all districts. If the power 
of attorney covers all districts, the woTd 
“All" shall be entered in the appropriate 
space on the power of attorney. 

(3) Filinp. —Corporate surety powers 
of attorney executed on Customs Form 
5297 shall be filed in duplicate (original 
and copy) at any Customs port of entry. 
The separate powers of attorney provid¬ 
ing authority for an agent or attorney 
In any number of districts may be filed 
at one time at the same port. The orig¬ 
inal of the power of attorney shall be 
sent by the port to the Customs Data 
Center. The Customs Data Center shall 
periodically issue computer printouts re¬ 
flecting all corporate powers of attorney, 
which shall be sent to all applicable ports 
of entry. The copy of the power of attor¬ 
ney shall be retained at the port where 
the power was filed for use in connection 
with bonds executed at the port for the 
surety company by the person covered 
by the power of attorney, until the first 
computer print-out reflecting the power 
of attorney has been received. 

(4) Use at port where power not filed 
before receipt of computer printout. —If 
the grantee desires to use his power of 
attorney at a port covered by the power, 
but other than the one where his power 
was filed, before the first computer print¬ 
out reflecting this power of attorney is 
received, he shall file Customs Form 5297 
In triplicate (original and two copies), 
rather than duplicate. The second copy 
shall be validated by Customs and re¬ 
turned to the grantee. The grantee, at the 
time of filing a bond at a port other than 
the port where the power of attorney was 
filed, shall exhibit this validated copy of 


the power of attorney as proof of his 
grant of authority. The validity of this 
copy of the power shall expire when the 
first computer print-out reflecting this 
power of attorney is received. 

(5) Term and revocation. —Corporate 
surety powers of attorney shall continue 
in force and effect until revoked. Any 
surety desiring that a designated agent 
or attorney be divested of his power of 
attorney must execute a revocation on 
Customs Form 5297. 

(6) Change on the power of attor¬ 
ney. —No change, including a change 
due to typographical error, or change of 
address, shall be made on the Customs 
Form 5297 after It has been approved 
by Customs. To correct the power of at¬ 
torney two separate Customs Forms 5297 
shall be submitted, one revoking the pre¬ 
vious power of attorney, and one con¬ 
taining a new grant of authority. 

§ 113.38 Delinquent Mirctic*. 

(a) AcceptaJice as surety when in de¬ 
fault as principal on another Customs 
bond. —No person shall be accepted as 
surety on any Customs bond while he is 
in default as principal on any other Cus¬ 
toms bond. 

(b) Acceptance as surety when in de¬ 
fault as surety on another Customs 
bond. —A surety on a Customs bond 
which is in default may be accepted as 
surety on other Customs bonds only to 
the extent that his assets are unencum¬ 
bered by such default. 

§ 113.39 Acceptance of cadi depotit* or 
obligntiona of tlir United State* in 
lieu of sureties on bond*. 

(a) General provision. —In lieu of 
sureties on any bond required or author¬ 
ized by any law, regulation, or instruc¬ 
tion which the Secretary of the Treasury 
or the Commissioner of Customs is au¬ 
thorized to enforce, the district director 
is authorized to accept United States 
money. United States bonds (except for 
savings bonds). United 8tales certifi¬ 
cates of indebtedness. Treasury notes, or 
Treasury bills in an amount equal to the 
amount of the bond. 

(b> Authority to sell United States ob¬ 
ligations on default. —At the time of de¬ 
posit of any obligation of the United 
States, other than United States money, 
with the district director, the obligor 
shall deliver a duly executed power of 
attorney and agreement in a form similar 
to that prescribed in Treasury Depart¬ 
ment Circular 154. dated October 31. 
1969, amended, authorizing the district 
director, in case of any default in the 
performance of any of the conditions or 
stipulations of the bond, to sell such olgl- 
gatlon so deposited and to apply the pro¬ 
ceeds of such sale, in whole or In part, to 
the satisfaction of any damages, de¬ 
mands, or deficiency arising by reason of 
such default. The format of the power 
of attorney and agreement, when the ob¬ 
ligor is a corporation, is set forth below, 
and shall be modified as appropriate 
when the obligor is either an individual 
or a partnership: 


Pown or Attooukt and Aotixm 
(For corporation) 

Know all men by these preeenu, that- 

__ a corporation duly Incorporated 

under the laws of the State of-- 

and having its principal office in the city or 
__ Stale of__ In pur¬ 
suance of a resolution of the board of direc¬ 
tors of sold corporation, passed on the- 

day of __ 19... a duly certified 

copy of which resolution Is hereto attached 
does hereby constitute and appoint (Name 
and official UUe of bond-approving officer i. 
and his successors in office, as attorney for 
sold corporation, for and In the name of said 
corporation to collect or to sell, assign, and 
transfer certain securities described ai 
follows: 



such securities having been deposited by It, 
pursuant to authority conferred by 6 U.3C. 
16. and subject to the provisions thereof and 
of Treasury Circular No. 154, dated Octo¬ 
ber 31, 1960. as security for the faithful per¬ 
formance of any and all of the conditions or 
stipulations of a certain obligation entered 
Into by It with the United States, under 

dale of _ _ which 1* hereby made a part 

hereof, and the undersigned agrees that. In 
case of any default In the performance of any 
of the conditions and stipulations of such 
undertaking. Its said attorney shall have full 
power to collect sold securities or any part 
thereof, or to sell, assign, and transfer mid 
securities or any part thereof without notice, 
at public or private sale, tree from any 
equity of redemption and without appraise¬ 
ment or valuation, notice and right to redeem 
being waived, and to apply the proceeds of 
such sale or collection in whole or In part, 
to the satisfaction of any damages, demand*, 
or deficiency arising by reason of such de¬ 
fault. as its said attorney may deem beet: 
and the undersigned further agrees that the 
authority herein granted Is irrevocable. 

And said corporation hereby for itself, its 
successors and assigns, ratifies and confirm* 
whatever Its said attorney shall do by vir¬ 
tue of these presents. 

In witness whereof, the ——,-- the 

corporation hereinabove named, by (Name 
and title of omoer), duly authorized to act 
In the premises, has executed this Instru¬ 
ment and caused the seal of the corporation 
to be hereto affixed this _ day of -- 

It— 

(Corporate seal.) 

Before me. the undersigned, a notary pub¬ 
lic within and for the county of —-- 

In the 8tate of _ (or the Dis¬ 

trict of Columbia), personal) appeared 
(Name and title of officer) and for an in be¬ 
half of said -- corporation, ac¬ 

knowledged the execution of the foregoir.fi 
power of attorney. 

Witness my hand and notarial seal this 
__ day of ____ 19... 

|Notarial seat]_—-- 

Notary Public 

None- — Securities must be described by 
title, date of maturity, rate of Interest, de¬ 
nomination. serial number, and whether 
coupon or registered. Failure to give com¬ 
plete description will warrant rejection of 
this power of attorney. 

<c) Application of United States 
money on default. —II cash is deposited 
In lieu of sureties on the bond, the dis¬ 
trict director is authorized to apply such 
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cash, In whole or In part, to the satis¬ 
faction of any damages, demands, or de¬ 
ficiency arising by reason of a default 
under the bond. 

Subpart E—Production of Documents 

§ 113.41 Kntry nu<!r prior to proportion 
of documents. 

When entry Is made prior to the pro¬ 
duction of a required document, a card 
memorandum on Customs Form 5101 
shall be prepared by the Importer and 
presented with the entry, whether the 
importer gives bond on Customs Form 
7551 or 7553, or other appropriate form, 
or stipulates to produce such document. 

§ 113.12 Time period for production of 
(iorumraU. 

Except when another period is fixed 
by law or regulations, any document for 
the production of which a bond or stip¬ 
ulation is given shall be delivered to the 
district director within 6 months from 
the date of the transaction in connec¬ 
tion with which the bond or stipulation 
was given, or within any extension of 
such time which may be granted pur¬ 
suant to f 113.43(a). If the period ends 
on a Saturday, Sunday, or holiday, de¬ 
livery on the next business day shall be 
accepted as timely. 

§ 113.13 Extrn»ion of lime period. 

(a) Application received id thin time 
period.—If a document (other than an 
invoice) referred to in {113.42 is not 
produced within 6 months from the date 
of the transaction In connection with 
which the bond or stipulation was given, 
the district director, in his discretion, 
upon written application of the importer, 
may extend the period for one further 
period of 2 months. 

(b) Late application. —No application 
for the extension of the period of any 
bond or stipulation given to assure the 
production of a missing document shall 
be allowed by the district director if such 
application is received later than 2 
months after the expiration of the pe¬ 
riod of the bond or stipulation, and any 
such extension shall not be allowed by 
the district director for a period of more 
than 2 months from the date of expira¬ 
tion of the period. 

<c> Acceptance of a free-entry or 
reduced-duty document prior to liqui¬ 
dation. —When a bond or stipulation Is 
given for the production of any free- 
entry or reduced-duty document and a 
satisfactory document is produced prior 
to liquidation of the entry or within the 
period during which a valid reliquidation 
may be completed, provided the failure 
to file was not due to willful negligence 
or fraudulent Intent, it shall be accepted 
as satisfying the requirement that it be 
filed in connection with the entry, and 
the bond charge for its production shall 
be canceled. 

x 113.44 Awnt of sureties to an exten¬ 
sion of a bond. 

(a) Extension prescribed by law or 
reputations. —The assent of the sureties 
to any extension of the period prescribed 


in a bond Is not necessary when the ex¬ 
tension is authorized by law or regula¬ 
tions. 

<b> Other extension .—The assent of 
the sureties shall be obtained before any 
extension of the period prescribed In a 
bond, other than an extension authorized 
by law or regulation. Is allowed. 

S 113.45 Charge for production of a 
muminf document made again*! a 
term bond. 

When a charge for the production of 
a missing document is made against a 
term bond, the charge shall be in the 
amount of the single entry bond that 
would have been taken had the transac¬ 
tion been covered by a single entry bond. 

§ 113.46 Cancellation of bond charge* 
resulting from failure to produce 
document*. 

Section 172.22 of this chapter sets 
forth provisions relating to the cancella¬ 
tion of bond charges resulting from fail¬ 
ure to produce documents. 

Subpart F—Assessment of Damages and 
Cancellation of Bond 

g 113.51 Cancellation of bond or charge 
against the bond. 

The Commissioner of Customs may au¬ 
thorize the cancellation of any bond pro¬ 
vided for in this part or any charge that 
may have been made against such bond, 
in the event of a breach of any condition 
of the bond, upon payment of such lessor 
amount or penalty or upon such other 
terms and conditions as he may deem 
sufficient. 

§113.52 Failure to satisfy the bond. 

If any Customs bond, except one given 
only for the production of free-entry or 
reduced-duty documents (seo SI 113.43 
(C) and 172.22(c) of this chapter). Is 
unsatisfied upon the expiration of 90 
days after liability has accrued there¬ 
under. the matter shall be reported to 
the United States attorney for prosecu¬ 
tion unless measures have been taken to 
file an application for relief in accord¬ 
ance with the provisions of Part 172 of 
this chapter or to effect a satisfactory 
settlement. 

g 113.53 Waiver of Cu*tom» requirement 
•upportrd by a bond. 

(a) Waiver by the Commissioner of 
Customs. —When a Customs requirement 
supported by a bond is waived by the 
Commissioner of Customs, the waiver 
may be: 

(1) Unconditional, in which case the 
importer is relieved from the payment of 
liquidated damages; 

(2> Conditioned upon prior settlement 
of the bond obligation by payment of 
liquidated damages; or 

(3) Conditioned upon such other terms 
and conditions as the Commissioner may 
deem sufficient. 

(b) Waiver by the district director .— 
When a Customs requirement supported 
by a bond is waived by the district direc¬ 
tor pursuant to the authority conferred 
upon him in these regulations, the 
waiver shall be unconditional. 


g 113.51 Cancellation of erroneous 
charge*. 

(a) Bonds .—Section 172.31 of this 
chapter sets forth the cancellation of 
erroneous charges against the bond 
when it is determined that liquidated 
damages assessed or paid under a bond 
did not in fact accrue. 

(b> Carnets. —Section 114.34 of this 
chapter sets forth the cancellation of 
erroneous charges Involving carnets. 

g 113.55 Cancellation of export bond*. 

(a) Definition of exportation .—An ex¬ 
portation is a severance of goods from 
the mass of things belonging to this coun¬ 
try with the intention of uniting them to 
the mass of things belonging to some for¬ 
eign country. The shipment of merchan¬ 
dise abroad with the intention of return¬ 
ing it to the United States with a design 
to circumvent provisions of restriction 
or limitation in the tariff laws or to 
secure a benefit accruing to imported 
merchandise is not an exportation. Mer¬ 
chandise of foreign origin returned from 
abroad under these circumstances Is 
dutiable according to its nature, weight, 
and value at the time of Us original 
arrival in this country. 

(b) Manner of cancellation. —A bond 
to assure the exportation of merchan¬ 
dise may be cancelled: 

(1) Upon exportation. —Upon the 
specification of such merchandise on the 
outward manifest or outward bill of lad¬ 
ing, the inspector’s certificate of lading, 
the record of clearance of the vessel or 
of the departure of the vehicle, and the 
production of a foreign landing certif¬ 
icate if such certificate is required by 
the district director. 

(2) Upon payment of liquidated dam - 
ages. —Upon the payment of liquidated 
damages in accordance with the provi¬ 
sions of | 10.39 of this chapter, if ex¬ 
portation or destruction is not timely 
in the case of articles entered under 
schedule 8. part 5C. Tariff Schedules of 
the United States (19 UJS.C. 1202). 

(e> Cancellation of vessel . vehicle, or 
aircraft bond. —The requirement of the 
vessel, vehicle, or aircraft bond. Customs 
Form 7567 or 7569, may be considered as 
having been complied with upon the pro¬ 
duction of the applicable documents 
mentioned in paragraph (b) of this 
section. 

(d> Foreign landing certificate .—A 
foreign landing certificate, when re¬ 
quired. shall be produced within six 
months from the date of exportation 
and shall be signed by a revenue officer 
of the foreign country to which the mer¬ 
chandise is exported, unless it is shown 
that the country has no Customs admin¬ 
istration. in which case the certificate 
may be signed by the consignee or by 
the vessel's agent at the place of lading. 
Landing certificates arc required in the 
following cases: 

CD Mandatory. —A landing certificate 
shall be required in every Co** to estab¬ 
lish the exportation of narcotic drugs or 
any equipment, stores (except such ar¬ 
ticles as are placed on board vessels or 
aircraft under the provisions of section 
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309 or 317. Tariff Act of 1930, as amended 
(ID U.8.C. 1309 and 1317)), or machin¬ 
ery for vessels. 

(2) Optional with the district direc¬ 
tor.—A landing certificate may be re¬ 
quired by the district director for mer¬ 
chandise exported from the United 
States, or residue cargo, when he deems 
such a certificate necessary for the pro¬ 
tection of the revenue. 

(3) Waiver. —Except as provided for 
In $ 4.88 of this chapter, in cases where 
landing certificates are required and they 
cannot be produced, on application for 
waiver thereof may be made to the Com¬ 
missioner of Customs through the dis¬ 
trict director, accompanied by such 
proofs of exportation and landing abroad 
as may be available. 

(e) Articles less than $10 .—In the case 
ol articles for which the ordinary Cus¬ 
toms duty estimated at the time of entry 
did not exceed $10 and which are ex¬ 
ported within the period of the bond < in¬ 
cluding any lawful extension) but with¬ 
out Customs supervision, the bond may 
be cancelled upon production of evidence 
of a bona fide exportation satisfactory to 
the district director. 

Subpart G—Special Provisions Concerning 

Consolidated Aircraft Bonds and General 

Term Bonds for the Entry of Merchan¬ 
dise 

§ 113.61 Co lino) id Bird Aircraft Bond. 

(a) Bond not authorization for car¬ 
riage ol bonded merchandise .—Approval 
of a Consolidated Aircraft Bond. Cus¬ 
toms Form 7605, will not authorize an 
airline to act as a carrier for the trans¬ 
portation of bonded merchandise unless 
and until the airline filing the bond la 
qualified as a carrier for such transpor¬ 
tation, in accordance with 8 112.12 of this 
chapter. 

<b) Discontinuance of ordinary car¬ 
rier's bond. —When an airline has filed 
a bond on Customs Form 7605, and ob¬ 
tained Customs approval of the bond, it 
may obtain discontinuance of its bond 
on Customs Form 3587 by request to the 
district director a the port where the 
latter bond was approved. 

§ 113.62 (IfiKTuI Term Bond for Entry 
of Merchandise* 

(a) Application required .—A princi¬ 
pal desiring to execute the General Term 
Bond For Entry of Merchandise, Cus¬ 
toms Form 7595, shall file with the dis¬ 
trict director an application for permis¬ 
sion to file the bond. 

(b) Form of the application. —The ap¬ 
plication for the General Term Bond For 
Entry of Merchandise, Customs Form 
7595, shall show: 

<1) The general character of the mer¬ 
chandise to be entered; 

(2) The total amount of ordinary Cus¬ 
toms duties (including any taxes re¬ 
quired by law to be treated as duties) 
accruing on all merchandise imported by 
the principal during the calendar year 
preceding the dato of the application, 
plus the estimated amount of any other 
tax or taxes on the merchandise collect¬ 
ible by the district director. Such total 


amount of duties and taxes shall be that 
which would have been required to be 
deposited had the merchandise been en¬ 
tered for consumption, even though some 
of or all the merchandise may have been 
entered under bond. If no imports were 
made during the calendar year prior to 
the application, a statement of the du¬ 
ties and taxes It is estimated will accrue 
on all importations during the current 
year shall be submitted; and 

<3) The porta at which it is intended 
to file entries. 

PART 114—CARNETS 

Part 114 is amended by adding at the 
end thereof a new 8 114.34, reading as 
follows: 

§ 111.34 Cancellation of erroneous 
rharget, 

(a) TIR carnet.—When it is deter¬ 
mined that liquidated damages assessed 
or paid for any shortage, irregular de¬ 
livery. or nondelivery of merchandise 
covered by a TIR carnet did not in fact 
accrue, the liquidated damages shall be 
cancelled by the district director and, 
if paid, refunded, as provided by 8 18.8 
of this chapter. 

(b> A.T.A. or E.C.S. carnet .—When it 
is determined that liquidated damages 
assessed or paid for failure to properly 
reexport or destroy merchandise tem¬ 
porarily imported under cover of an 
A.TJt. or E.C.8. carnet did not in fact 
accrue, the liquidated damages shall be 
cancelled by the district director and. 
if paid, refunded as provided by 6 10.39 
of this chapter. 

<c> Determination dependent upon a 
construction of law .—When the deter¬ 
mination of whether or not the charge 
was erroneously made depends upon a 
construction of law, the charge shall not 
be cancelled without the approval of the 
Commissioner of Customs, unless there 
is in force a ruling by the Commissioner 
of Customs decisive of the issue. Ap¬ 
proval of the Commissioner shall be re¬ 
quested in all doubtful cases. (See 
8 172.31 of this chapter.) 

(RJ3. 261, as amended. 77A Stat. 14. *ecs. 
623, 624. 46 Stat. 759. a* amended: 10 U.S.C. 
66. 1202 (Oen. Hdnte. 11), 1623, 1624.) 


PART 141—ENTRY OF MERCHANDISE 
g 141.41 [ Amended] 

Section 141.41 Is amended by substi¬ 
tuting "Part 113” for "Part 25”. 

g 141.102 [Amended] 

In 8 141.102, paragraph <d> is 
amended by substituting "Part 113" for 
"Part 25”. 

Section 141.113 is amended by adding 
a new paragraph <g) to read as follows: 

g 141.113 Rcrall of mcrehandiac re¬ 
leased from Cutlorn* custody. 


(g) Demand not complied with .— 
When the demand of the district direc¬ 
tor for return of merchandise to Cus¬ 
toms custody is not complied with, 
liquidated damages shall be assessed, 


except In the case of merchandise en¬ 
tered under schedule 8. part 5C, TarilT 
Schedules of the United States (19 
U.8.C. 1202). in an amount equal to the 
value of the merchandise not returned 
as determined at the time of entry, plm 
the estimated duties and taxes If any 
Liquidated damages assessed on mer¬ 
chandise entered under schedule 8. part 
5C, Tariff Schedules of the United 
States, arc set forth in 8 10.39(d) *3 ■ 
of this chapter. 

(R.8. 251. as amended, tec. 624. 46 Stat. 159 
19 U.S.C. 66, 1624.) 


PART 142—SPECIAL PERMITS FOR IM¬ 
MEDIATE DELIVERY PRIOR TO ENTRY 

g 142.4 l Amended ] 

In 8 142.4, paragraph (a) is amende >:i 
by substituting "8 113.14(g)(1)" lor 
"8 25.4(a)(9)”. and paragraph <b> is 
amended by substituting "5 113.14 k 1 
(2)" for "8 25.4(a)(9)". 

(RB. 251, aa amended. Bee. 624. 46 Slat. 759; 
19 U.S.C. 66, 1624.) 


PART 172—LIQUIDATED DAMAGES 

Section 172.31 is amended to read as 
follows: 

g 172.31 Art or ontbeion did nol occur. 

(a) Definite .—If it is definitely deter¬ 
mined that the act or omission forming 
the basis for a claim for liquidated dam¬ 
ages did not In fact occur, the claim 
shall be cancelled by the district direc¬ 
tor. If the liquidated damages have al¬ 
ready been paid, they shall be refunded 
by the regional commissioner of Cus¬ 
toms, and an appropriate notation shall 
be made on Customs Form 5955-A. if the 
transaction has already been recorded 
thereon. 

(b) Dependent upon a construction 
of law .—When the determination of 
whether or not the claim was errone¬ 
ously made depends upon a construetion 
of law, the claim shall not be cancelled 
without the approval of the Comrm- 
sioner of Customs, unless there Is in 
force a ruling decisive of the issue 

(c) Doubtful coses.—Approval of the 
Commissioner of Customs shall be re¬ 
quested in all doubtful cases. 

<RJB. 251, u amended, eeca. 623, 624. 46 8Ut 
759. as amended; 19 Ufl C. 66. 1623. 1624 ) 

For ready comparison there is annexed 
to this notice a parallel reference table 
showing the relation of sections In the 
proposed Part 113 to 19 CFR Part 25. 

Prior to the adoption of the revision, 
consideration will be given to any rele¬ 
vant data, views, or arguments which 
are submitted in writing to the Commis¬ 
sioner of Customs. Attention: Regula¬ 
tions Division, Washington. D.C. 20229. 
and received on or before November 13, 
1973. 

Written material or suggestions sub¬ 
mitted will be available for public in¬ 
spection in accordance with 1 103 . 3 <b^ 
of the Customs Regulations <19 CFR 
103.3(b)), at the Regulations Division 
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Bureau of Customs, Washington, D.C., 
during regular business hours. 

[seal! Vernon D. Acres, 

Commissioner of Customs . 

Approved September 5,1973. 

Edward L. Morgan, 

Assistant Secretary of 
the Treasury. 


A sstx TO None* or Pioeoaxo Rum Making 


paiauxl umxNnc tabu: 


(This '.able shows the relation of secUon* In 
proposed Part 113 to 19 CFR Part 25) 


Proposed Part US 

section 19 CPH section 


113 0.. 

113.1 _ 

1 13.2 and 1133. 

113.11 __ 

113.12 _ 

113.13(a)_ 

113.13(b)_ 

113.14(a)_ 

11314(b)(1) . 


113.14(b) (S)_ 

113.14(c)_ 

113.14(d) .. 

113.14(f) (1). 

113 14(f)(2)_ 

113 14(f)(1)- 

113.14(f)(2)- 

11314(g)(1) .. 

113 14(g)(2) - 

113.14(h) .. 

113.14(1) (1)- 

113 14(1) (2)- 

H314(J)_ 

11314(E)(1)- 


113 14(E)(2) . 

113 14(1).__ 

113.Him) (1) .. 

113 14(m) (2)_ 

1 13l4(n) _ 

113 14(0)_ 

113.14 (p) . 

U3 14(q) .. 

H3.14(r). 

113.14(f).. 


ll3J4(t)(l) .. 

11344(1) (2)- 

H3 14(u)__ 

113 14(v). 

113.14(w)_ 

11314(A) (1 )-(2)_ 

11314(2)_ 

113 14(B)__ 

H3.14(aa)_ 

113 14(bb) .. 

113 14(cc)_ 

113.S4(dd)—(U)_ 

113 15_ , _ 

113.16 _ 

113.17 .. 

113 18. 

11331(a)-- 

11331(b)_ 

31321(c)_ 

11321(d)_ 

11321(f) .._ 

113 22(a)_ 

11322(b)_ _ 

11322(c)_ 2 

11323(a)_ 

11323(b)_ 

11323(c)_I_" 

(d) and (•)._ 

«!3«(a)____ 

113.24(b) _. 

113.38_ 

>’-3«(a)__ 

11326(b)_21" 


Nona. 

None. 

Nono. 

25.1. 

25.1. 

253(a)(1). 

253(a)(3). 

25.4(a)(2). 

25.4(a) (1) (l) and 
18.1(a) C M. 
25.4(a) (1)(U). 
25.4(a)(3). 
25.4(a)(4). 
25.4(a)(5). 
25.4(a)(6). 
25.4(a)(7). 

25.4(a) (8). 

25 4(a)(9). 

25.4(a) (10). 

25.4(a) (11 )• 

25.4(a) (12). 

25.4(a) (13). 

25.4(a) (14). 

25.4(a) (15) and 
1031(f). 

25.4(a) (16). 

25.4(a) (17). 

25 4(a) (18). 

25 4(a)(19) 

25.4(a) (21). 

25.4(a) (22). 

25.4(a) (34). 

25 4(a) (23). 

25.4(a) (24). 

25 4(a) (25). 

25.4(a) (26). 

25 4(a) (27). 

25.4(a) (33). 

25 4(a) (28). 

25.4(a) (35). 

New. 

New. 

25.4(a) (29). 

25.4(a) (30). 

25.4(a) (31). 

25.4(a) (33). 

New 

None. 

25.4(b). 

25.4(C). 

25.4(a). 

25 5(a) and 253(a). 
25.5(C). 

254(b). 

25.4(b). 

254(b). 

25.5(a). 

25 5(b). 

25 5(a). 

None. 

253(d). 

253(d). 

253. C M. 

25 6(a). 

25.6(b). 

253(c). 

None. 

None. 


Proposed Part US 
section 

11336(c)__ 

11337_ 

11331_ 

11332(a)__ 

11332(b)_ 

11333(a) .. 

11333(b).. 

11333(C).. 

11334(a)_ 

11334(b)_ 

11334(C)_ 

113.34(d) _... 

11336(a).. 

11335(b). 

113.35(0)_ 

11335(d)_ 

113.35(e)... 

113 36 __ 

11337(a) .. 

11337(b).. 

11337(c).. 

11337(d)_ 

11337(e)_ 

113.37(f)___ 

113 38(a). 

11338(b) .. 

11339(a). 

11339(b). 

11339(C)___ 

113.41 - 

113.42 .. 

113.43(a).. 

113.43 (b) and (c)_ 

113 44(a). 

113.44(b)_ 

113.45 .. 

113.46 __ 

113.51 _ 

113.52 ... 

113.53(a)... 

11333(b)_ 

113 54(a). 

11334(b). 

113.55(a). 

113 55 (b) and (c)_ 

11355(d) .. 

11336(e)_ 

11361(a). 

113.61(b). 

113 62(a). 

113.62(b). 

| FR Doc.73-19537 PUc 


19 Cm section 
None. 

263(b). 

None. 

25.13. 

25.13. 

25.7(b). 

25.7(a). 

None. 

258(d). 

258(a). 

25.8(a), 253(a) and 
258(b). 

253(c). 

25 9(a). 

233(a), 25.9(e), 253 
(f), and 253(b). 
253(a). 

253(C). 

253(d). 

25.11. 

25.12(a). 

25.8(d), 

None. 

25.8(a)„ 

25.12(b). 

25.12(c) and 25.12 
<d). 

25.10(a). 

25.10(b). 

25 14. 

23.14. 

25.14. 

25.16(a). 

25.16(c). 

25.18ia). 

25.18(c). 

25.18(d). 

26.18(d). 

25.16(b). 

None. 

None. 

25.16(e). 

25.17(f). 

25 17(f). 

None. 

None. 

Footnote 5. 

25.16(a). 

25.13(b). 25.15(a), 

and 25.15(c). 
25.16(d). 

25.4(a) (35). 

25 4(a) (35). 

25 4(a) (28). 

25 4(a) (25). 

1 9-14-73;8:45 am] 


DEPARTMENT OF THE INTERIOR 
Office of OR and Gas 
[32ACFR Ch.X] 

REFUNDS OF LICENSE FEES PAID FOR 
IMPORTS OF CRUDE OIL INCORPO¬ 
RATED INTO ASPHALT 

Proposed Oil Import Bulletin 

Recent amendment of Proclamation 
3279. as amended, authorized the Sec¬ 
retary of the Interior to refund fees 
whetlier in whole or in part where crude 
oil imported by virtue of a license for 
which a fee has been paid lias been 
manufactured Into asphalt. The author¬ 
ity 50 directed has been Implemented in 
section 32 of Oil Import Regulation 1 
(Revision 5). as amended, and requires 
that applications for refunds must be 
filed with the Director in such form as 
the Director may prescribe and shall be 
accompanied by aU information neces¬ 
sary in the Judgement of the Director 


to enable him to determine the sum. if 
any. which should be refunded. 

The proposed bulletin describes the 
format which will be utilized in calculat¬ 
ing the eligible rebate volume and in¬ 
cludes an Asphalt Production Schedule 
on which data needed by the Director is 
to be reported to enable him to deter¬ 
mine the rebate volume and sum to be 
refunded. 

The proposed bulletin also describes 
the maintenance by the allocation holder 
of asphalt production records available 
for inspection by representatives of the 
Office of Oil and Gas in connection with 
the responsibility of such office for as¬ 
suring compliance with the Proclamation 
and Regulation. 

Interested persons are invited to sub¬ 
mit written comments on the proposed 
bulletin by October 17, 1973. to the Di¬ 
rector, Office of Oil and Gas. Depart¬ 
ment of the Interior* Washington. D.C. 
20240. Each person who submits com¬ 
ments is asked to provide fifteen (15) 
copies. 

Roy Goodearle. 

Acting Director. 

Pr6posed Bulletin—O n Imports 

Subject: Refunds of License Pees Paid 
for Imports of Crude Oil Incorporated 
into Asphalt. 

Paragraph (a)(3Miv) of section 3 of 
Proclamation 3279. as amended by Proc¬ 
lamation 4227 (38 FR 16195) states In 
part: 

The Secretary la authorized to refund fee*, 
whether tn whole or part, where—(tv) crude 
oU Imported by virtue of a license for which 
a fee wa* paid ha* been manufactured Into 
asphalt; 

This section of the proclamation is 
implemented by paragraph (g) (3) of sec. 
32 of Oil Import Regulation 1 (Revision 
5), as amended, which states in part: 

(g) Refund of license fee* paid for the 
importation of crude, unfinished on* or fin¬ 
ished product* shall be made by the Direc¬ 
tor. wholly or In part: (3) to the extent that 
such crude oU or unfinished oils have been 
Incorporated into petrochemicals as defined 
In section 9A of this Regulation which are 
aubsequenUy exported, or finished products 
subsequently exported or that asphalt as 
defined tn this Regulation was produced from 
the imported feedstocks. Application* for 
refund* must be filed In such form a* the Di¬ 
rector may prescribe not later than ninety 
(90) day* after exportation of the petro¬ 
chemical or finished product or manufac¬ 
ture of the asphalt to which such applica¬ 
tion pertain*: and shall be accompanied by 
all Information necessary in the judgment of 
the Director to enable him to determine the 
sum. If any. which should be refunded. 

Applications for rebates shall be made 
on such forms as the Director may 
provide. 

Asphalt is specifically defined in para¬ 
graph (g) (6> of section 15 of Proclama¬ 
tion 3279, as amended : 

**Asphalt** mean* a solid or semi-solid oe- 
mentltlou* crude oil or derivative of crudo 
oil. 50 percent or more of the constituent* 
of which are bitumin*. which Is not to be 
used as fuel and which la to be used without 
further processing except airblowing or 
blending by mechanical mean*. 
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An applicant applying (or a rebate of calculating the eligible rebate volume, 
fees paid on imported crude oil (or as- . Hydrorwboo o) voium*\ Rebate 
plialt production shall provide such to- H&Stfl&SuSlSSw ;- Votaa ” 
formation as required by the Director, a = A sphalt content of fee paid inputs cal- 
The following format will be utilized In cuiatcd as the sum of: 


r Vohmwi of PnM\ /Volume percent Awhalt Content oT\ 
k Input A ) \ Fee I'tltl Input A / 

+ c—tgs PaM ) ( Votumr S3&XS B° otrnt •*) -Mb. 


(1) Includes cutback solvent In the as- B — Asphalt content of all Inputs, fee paid 
phalt but not nonhydrocarbon materials such and other, calculated as the sum of: 

as water. 


/Volume of K» Pnld\ /Volume percent As»haH Content of\ 
V Input A / \ Fre Paid, Input A / 


+ (Vd 


Input . 

olum* of Fop Pald^ ^Volume fwrrent Asphalt Content of 


Input B 


Fee Paid Input B 


') 


. /Volume ory /Voltiroe poronit Asphalt ConUwt of\ i ^ 
+ \ Input C A input C ) + Pir * 


All persons receiving allocations are 
reminded of the requirements of sec. 6 of 
Oil Import Regulation 1 (Revision 5). as 
amended, as It relates to the mainte¬ 
nance by the allocation holder of records 
available for Inspection by representa¬ 
tives of the Office of Oil and Gas In con¬ 
nection with the responsibility of such 
office for assuring compliance with the 
Regulation and Proclamation 3279. as 

Aanuit 


amended. Such asphalt production rec¬ 
ords should Include but not necessarily 
be limited to (a) identity of the crude 
input streams used to produce the as¬ 
phalt <b) the volume of such streams <c) 
whether the crude oil stream is fee-paid 
or not and the amount of the fee (d) 
the asphalt content by volume of the 
crudes used to produce the asphalt <e) 
the volume of the asphalt produced, in- 

lopimox 8cntt>VL«—U ubati Or Fibs Fob AiriiLt 


eluding the amount of cutback hydro¬ 
carbon solvent and the volume of non¬ 
hydrocarbon materials included. 

The asphalt claimed os a basis of a 
rebate must have been produced in the 
facilities into which the fee-paid crude 
oil. on the basis of which a rebate was 
claimed, was charged as feedstock to 
produce the asphalt. 

FmooucKp 



Fee-paid Input* 


Fae-tsempi Inputs 


Total lanrcli 

Total bUTTrll 

Dale — 

pnxlucrt] DoU 9* paid 

Asphalt content 

91 nfYc W ivf «i 

Asphalt content 

Barrels of 

asphalt 

■sntiali 

** pmnred' 


Darrels By votamo 

percent 

IlSuTf 0 t>! • 

asphalt (1) 

Barrels By voUirae 

pwtml 

asphalt (3) 


I Includes rottork solvent hut not non hydrocarbon mat .rials such os water. 

|FR Doc.73-19739 Filed 9-13-73:9:48 am] 


DEPARTMENT OF AGRICULTURE 

Commodity Credit Corporation 
[ 7 CFR Part 1421 ] 

1973-CROP TUNG NUTS 
Proposed Support Program 

Pursuant to sections 201 and 401 of the 
Agricultural Act of 1949, as amended (63 
Stat. 1061, as amended; 7 US.C. 1446 and 
1421). the Secretary is preparing to 
determine and announce the support 
program for 1973-crop tung nuts. 

Section 201 provides that the price of 
tung nuts shall be supported through 
loans, purchases, or other operations at a 
level not in excess of 90 percentum nor 
less than 60 percentum of the parity price 
therefor: Provided , That in any crop year 
in which the Secretary determines that 
the domestic production of tung oil will 
be less than the anticipated domestic de¬ 
mand for such oil. the price of tung nuts 
shall be supported at not less than 65 
percentum of the parity price therefor. 

The program will include: 

1. The level of support 

2. The method of support 

3. Conditions of eligibility 

4. Area and period of program 

5. Other program operating provisions 


Section 401 of the Act requires that, 
in determining the level of support in 
excess of the minimum level prescribed 
by law. consideration be given to the 
supply of the commodity in relation to 
the demand therefor, the price levels at 
which other commodities are being sup¬ 
ported, the availability of funds, the 
perishability of the commodity, the im¬ 
portance of the commodity to agricul¬ 
ture and the national economy, the 
ability to dispose of stocks acquired 
through a price-support operation, the 
need for offsetting temporary losses of 
export markets, and the ability and will¬ 
ingness of producers to keep supplies in 
line with demand. 

Consideration will be given to data, 
views, and recommendations pertaining 
to the proposed determinations covered 
by this notice which are submitted in 
writing to the Director, Cotton. Rice and 
Oilseeds Division. Agricultural Stabiliza¬ 
tion and Conservation Service, U.S. De¬ 
partment of Agriculture, Washington, 
D.C.20260. 

All written submissions made pursuant 
to this notice will be made available for 
public inspection at the Office of the Di¬ 
rector during regular business hours 
(8:15 a.m.-4:45 pjn.) (7 CFR 1.27 <b>). 


All submissions must, in order to be sure 
of consideration, be received by the 
Director not later than October 17, 1973. 

8igned at Washington. D.C. on Sep¬ 
tember 10.1973. 

Olznw A. Weir, 
Acting Executive Vice President 
Commodity Credit Corporation. 

| PR Doc.73-19076 Filed 9-14-73:8:45 am] 


DEPARTMENT OF HEALTH. 
EDUCATION. AND WELFARE 

Food and Drug Administration 
[21 CFR Part 141e] 

BACITRACIN AND BACITRACIN 
CONTAINING DRUGS 

Proposed Change of Moisture Determi¬ 
nation for Zinc Bacitracin-Neomycin- 

Polymyxin Powder Topical 

The Commissioner of Food and Drugs 
proposes that the antibiotic drug regula¬ 
tions be amended, as set forth below, to 
change the method for moisture deter¬ 
mination for bacitracin- or zinc bactua- 
cln-neomycin-polymyxin powder topical 
from loss on drying to the method de¬ 
scribed in 5 141.502. 
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For several months, all samples sub¬ 
mitted for certification have been tested 
for moisture by this method and all re¬ 
sults were within the established limits. 
The results obtained with the method in 
$ 141.502 are more valuable as a quality 
control because it is a measure of all 
moisture present In the drug. 

Therefore, under provisions of the Fed¬ 
eral Food. Drug, and Cosmetic Act (sec. 
507. 59 Stat. 463. as amended; 21 U.S.C. 
357) and under authority delegated to 
the Commissioner of Food and Drugs 
<21 CFR 2.120). It is proposed that Part 
141e be amended in 8 141e.430 by revis¬ 
ing paragraph (b) to read as follows: 

§ l llc.430 Bncitrarin-nromycln-poJy- 
nirxin powder topical; xinc bari- 
trm-in-neomycin-polymyxin powder 
topical. 

• • • • • 

(b) Moisture . Proceed as directed in 
8 141.502 of this chapter. 


Interested persons may on or before 
November 16. 1973. file with the Hearing 
Cleric. Food and Drug Administration. 
Rm. 6-86. 5600 Fishers Lane. Rockville. 
MD 20852. written comments (prefera¬ 
bly in quintuplicate) regarding this pro¬ 
posal. Comments may be accompanied 
by a memorandum or brief in support 
thereof. Received comments may be seen 
in the above office during working hours. 
Monday through Friday. 

Dated September 7.1973. 

Mary A. McEniry, 
Assistant to the Director for 
Regulatory Affairs, Bureau of 
Drugs . 

[PR Doc.73-10631 Filed 0-14-73;8:45 am] 


f 21 CFR Part 278] 

CONTROL OF ELECTRONIC PRODUCT 
RADIATION 

Product Identification and Initial Reports 

The Commissioner of Food and Drugs 
b proposing to amend Subpart C and 
Subpart H of the regulations, specifically 
5 278.202 <21 CFR 278.202) and f 278.710 
<21 CFR 278.710). respectively*, to dis¬ 
continue the requirement that a manu¬ 
facturer submit to the Secretary of 
Health, Education, and Welfare, the key 
to the code for determining the date of 
manufacture of an electronic product 
and instead require that this informa¬ 
tion be placed on the product identifica¬ 
tion tag or label affixed to the product. 

Section 278.202 ( 21 CFR 278.202) re¬ 
quires manufacturers of electronic prod¬ 
ucts. for which there are applicable per¬ 
formance standards in effect, to provide 
certain information in the form of a tag 
or label permanently affixed or inscribed 
on such product. Tills includes informa¬ 
tion necessary to Identify the manufac¬ 
turer, and the month, year, and place of 
manufacture. The manufacturer is per- 
mitted under this regulation to code the 
month, year, and place of manufacture 
on the labels of such products provided 
he previously supplies the Secretary of 


Health, Education, and Welfare with the 
key to such code. 

Following the receipt by the Food and 
Drug Administration of requests from 
members of the public for the key to 
coded information on product labels, it 
was determined that the key to this 
coded Information on labels of electronic 
products subject to performance stand¬ 
ards does not constitute information ex¬ 
empt from disclosure under 5 U.8.C. 552 
(b>(4). 

On March 27, 1972 one hundred and 
forty-two (142) manufacturers of elec¬ 
tronic products and industry associa¬ 
tions, both domestic and foreign, were ad¬ 
vised by letter of the intent to release 
to the public, upon request, coded in¬ 
formation concerning the date of manu¬ 
facture. All were given an opportunity to 
Justify why such information should not 
be released. Twenty-six (26) manufac¬ 
turers responded and 13 did not object to 
tlie disclosures. The 13 that objected 
stated that products are often manufac¬ 
tured far in advance of sale causing peo¬ 
ple to refrain from buying such merchan¬ 
dise if they are able to determine the 
data of manufacture. 

It is the opinion of the Food and Drug 
Administration that manufacturers have 
not adequately substantiated their claims 
that providing the date of manufacture 
on a product will have an adverse im¬ 
pact on sales. This is based upon the fact 
that use is the critical factor in deteriora¬ 
tion and warranties are given by the 
manufacturer from the date of sale, re¬ 
gardless of whether a unit was manufac¬ 
tured some months before. 

To permit manufacturers to code the 
date of manufacture on labels, while at 
the same time allowing disclosure of this 
information to the public, is an unnec¬ 
essary burden upon the Food and Drug 
Administration and the manufacturer. 
In addition, there is a definite need for 
the Food and Drug Administration rep¬ 
resentative, who Is field-testing an elec¬ 
tronic product subject to a standard, to 
know the date of manufacture in order 
to ascertain the applicable provisions of 
a performance standard for that unit 
The applicable provisions will change as 
amendments to the standards are pro¬ 
mulgated. 

Therefore, it Is proposed to amend 
5 278.202(a) (2) (21 CFR 278.202) to dis¬ 
continue the requirement that a manu¬ 
facturer supply the Secretary with the 
key to the code for determining the date 
of manufacture and instead require that 
the month and year of manufacture be 
clearly placed on the identification tag 
or label affixed to the product. 

To achieve continuity throughout 21 
CFR Part 278 on product identification. 

8 278.710(b) <21 CFR 278.710) would 
also be amended to clarify that the Ini¬ 
tial report of the manufacturer of an 
electronic product listed under 8 278.750 
(21 CFR 278.750) must only provide In¬ 
formation concerning the manufactur¬ 
er's code or other system of labeling suf¬ 
ficient to enable the Secretary to deter¬ 
mine the place of manufacture. 


It 1s proposed to make these amend¬ 
ments applicable to products manufac¬ 
tured after August 1.1974. to allow man¬ 
ufacturers time to prepare for the 
amended requirements. 

Therefore, pursuant to the Public 
Health Service Act. as amended by the 
Radiation Control for Health and Safety 
Act of 1968 (secs. 358 and 360A. 82 Stat. 
1177-1179 and 1182-1183: 42 U.S.C. 
263(f), 0>) and under authority dele¬ 
gated to him (21 CFR 2.120). the Com¬ 
missioner proposes to amend Part 278 
as follows: 

1. In 8 278.202 by revising paragraph 

(a) (2) to read as follows: 

§ 278.202 Identification. 

(a) • • • 

(2) The month, year, and place of 
manufacture: The place of manufacture 
may be expressed in code provided the 
manufacturer has previously supplied 
the Secretary with the key to such code. 
• • • • • 

2. In 278.710 by revising paragraph 

(b) to read as follows: 

§ 278.710 Initial reports. 

• • • • • 

<b) Identify each model of the listed 
product together with sufficient Infor¬ 
mation concerning the manufacturer's 
code or other system of labeling suffi¬ 
cient to enable the Secretary to deter¬ 
mine the place of manufacture. 

• • • • • 

Interested persons may on or before 
November 16. 1973 file with the Hearing 
Clerk. Food and Drug Administration. 
Rm. 6-86. 5600 Fishers Lane. Rockville. 
MD 20852. written comments (prefera¬ 
bly in quintuplicate) regarding this pro¬ 
posal. Comments may be accompanied 
by a memorandum or brief in support 
thereof. Except for material clearly des¬ 
ignated by the contributor os proprietary 
trade secret information, all comments 
in response to the proposed regulations 
may be seen in the above office during 
regular business hours. Monday through 
Friday. 

Dated September 10, 1973. 

Sam D. Fin*. 

Assoc iate Commissioner 
for Compliance . 
IFR Doc.73-19630 Filed 9-14-73:8:45 *mj 


DEPARTMENT OF 
TRANSPORTATION 

Federal Aviation Administration 
[14 CFR Part 71] 

I Airspace Docket No. 73-SW-57J 
TRANSITION AREA 
Proposed Designation 

The Federal Aviation Administration 
is considering amending Part 71 of the 
Federal Aviation Regulations to desig¬ 
nate a 700-foot transition area at Jones¬ 
town. Tex. 

Interested persons may submit such 
written data, views, or arguments as 
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they may desire. Communications should 
be submitted In triplicate to Chief* * Air¬ 
space and Procedures Branch. Air Traf¬ 
fic Division. Southwest Region, Federal 
Aviation Administration, P.O. Box 1689. 
Fort Worth, Texas 76101. All communi¬ 
cations received by October 17, 1973, 
will be considered before action is taken 
on the proposed amendment. No public 
hearing is contemplated at this time, 
but arrangements for informal confer¬ 
ences with Federal Aviation Adminis¬ 
tration officials may be made by con¬ 
tacting the Chief, Airspace and 
Procedures Branch. Any data, views, or 
arguments presented during such con¬ 
ferences must also be submitted in writ¬ 
ing in accordance with this notice in 
order to become part of the record for 
consideration. The proposal contained 
in this notice may be changed In the 
light of comments received. 

The official docket will be available 
for examination by interested persons 
at the Office of the Regional Counsel. 
Southwest Region. Federal Aviation 
Administration, Fort Worth. Texas. An 
informal docket will also be available 
for examination at the Office of the 
Chief. Airspace and Procedures Branch, 
Air Traffic Division. 

It is proposed to amend Part 71 of 
the Federal Aviation Regulations as 
hereinafter set forth. 

In 1 71.181 (38 FR 438), the following 
transition area is added. 

Jonestown. Tex. 

That airspace extending upward from 700 
feet above the surface within a 5-mlle 
radius of Bar K Airpark (latitude 30*29 52" 
N.. longitude 97-58 07" W.) And within 3 
miles each aide of the Austin, Tex., VORTAC 
311 *T (302*M) radial extending from the 
5-mile radius to 28 miles northwest of the 
VORTAC. 

The proposed transition area will pro¬ 
vide controlled airspace for aircraft ex¬ 
ecuting the proposed VORTAC-A in¬ 
strument approach. 

This amendment is proposed under 
the authority of Sec. 307(a) of the Fed¬ 
eral Aviation Act of 1958 <49 U.S.C. 
1348) and of Sec. 6(c) of the Depart¬ 
ment of Transportation Act (49 U.8.C. 
1655(0). 

Issued in Forth Worth. Tex., on Sep¬ 
tember 7, 1973. 

Henry L. Newman, 
Director, South toes t Region. 

(PR Doc.73-19644 Piled 0-14-73;8:45 am( 

FEDERAL COMMUNICATIONS 
COMMISSION 
[ 47 CFR Part 73 ] 

(Docket No. 19810; POC 73-9111 

TELEVISION BROADCAST STATIONS 
Proposed Table of Assignments 

1. Notice of proposed rulemaking is 
hereby given concerning proposed 
amendment of the Television Table of As¬ 
signments (I 73.606(b) of the Commis¬ 


sion's rules and regulations) with respect 
to the petition of Greater Myrtle Beach 
Television Corporation (Myrtle Beach) 
proposing the assignment of Channel 43 
to Myrtle Beach, South Carolina (RM- 
2153). The petition was tendered 
March 8. 1973. and accepted March 19. 
1973. 

2. Myrtle Beach, population 8.536, 1 is 
located in Horry County, population 
69,992. There are presently no local tele¬ 
vision broadcast services in Myrtle Beach. 
Myrtle Beach is within the Grade B con¬ 
tours of Stations WECT and WW AY-TV, 
Wilmington, North Carolina, and there is 
a local cable television service. Petitioner 
assert s and we so find that Channel 43 
may be assigned to Myrtle Beach without 
any other change in the Television Table 
of Assignments. 

3. Myrtle Beach's principal contention 
is that the assignment of Channel 43 
would bring much needed service to an 
extremely rapidly growing area. In this 
respect, various statistics are given as to 
the growth of Myrtle Beach and other 
communities in the area (including Myr¬ 
tle Beach Base and Surf side Beach 
Town) and various population divisions 
(the Myrtle Beach Division, Lots West 
Division, Lois South Division, and Lois 
Bast Division), and there is an abun¬ 
dance of information os to growth and 
business activities. Petitioner contends 
that the Census figures are not true in¬ 
dicia of the population because of the 
popularity of Myrtle Beach area as a 
tourist attraction: it is asserted that 
• three quarters of a million people call 
Myrtle Beach their 'home away from 
home* during the long tourist season"; 
Myrtle Beach has an average weekly 
population of 250,000; tourists triple the 
population of the service area; and it is 
estimated that the number of visitors In 
1970 totalled 12 million as compared to 
8 million in 1965. In short, the tourist 
boom has had a tremendous effect on the 
economy, property values, and tax reve¬ 
nues of Horry County: for example, there 
were under construction six golf courses 
in the area at the time of the petition 
with others anticipated for later in 1973. 

4. A sufficient showing has been made 
to warrant the Commission's adopting a 
notice of proposed rulemaking proposing 
the assignment of Channel 43 to Myrtle 
Beach, South Carolina. It Indicates that 
Myrtle Beach probably merits a tele¬ 
vision channel of its own and that the 
proposed channel assignment is feasi¬ 
ble. However, since channel assignments 
are made to a community, it would be 
helpful if the petitioner more carefully 
set forth the information relied on as 
concerns the city of Myrtle Beach, which 
is a community within the meaning of 
section 307(b) of the Act and our regu¬ 
lations. as contrasted to the Myrtle 
Beach Division and other portions of 
the surrounding area. While undoubt¬ 
edly the data adduced is directed toward 
showing the importance of the city of 


» All population data is from the 1970 
Census. 


Myrtle Beach to the area generally, a 
consideration which the Commission will 
carefully consider in making a decision 
here, it would be helpful If the data and 
Information relied on by petitioner spec¬ 
ified the relationship of the varioi;r. 
communities and population areas to the 
city of Myrtle Beach, the length of the 
tourist season, and a breakdown of the 
statistics as concerns the city of Myrtle 
Beach as contrasted to what petition*: 
generally refers to as Myrtle Beach 
which apparently consists of the genem) 
sura.* 

5. In view of the foregoing, and pur¬ 
suant to authority found in Section^ 4 
(1). 303 (g) and (r), and 307(b) of the 
Communications Act of 1934, as 
amended. It Is Proposed to Amend 
$ 73.606(b) of the Commission's rules and 
regulations, the Television Table of As¬ 
signments, as concerns Myrtle Beach, 
South Carolina, as follows: 


Channel No. 


Iheecnt Pro*ptwr<1 


Myrtle Break, 8.C__......_ U 


6. Pursuant to applicable procedures 
set out in 8 1415 of the Commission s 
rules and regulations. Interested parties 
may file comments on or before October 
23. 1973, and reply comments on or be¬ 
fore November 1, 1973. All submission 
by parties to this proceeding, or person* 
acting on behalf of such parties, must 
be made in written comments, reply 
comments, or other appropriate plead¬ 
ings. 

7. In accordance with the provision 
of | 1.419 of the rules and regulation/, 
an original and 14 copies of all com¬ 
ments. reply comments, briefs, and other 
documents shall be furnished the Com* 
mission. Responses will be available for 
public Inspection during regular busi¬ 
ness hours in the Commission’s Public 
Reference Room at its Headquarter 
1919 M Street NW.. Washington, D.C. 

Adopted September 6. 1973. 

Released September 11, 1973. 

Federal Communication/ 
Commission 1 

I seal 1 Vincent J. Mullins. 

Acting Secretary . 

(FR Doc.73-19689 Fled 9-14-73:8:43 ami 


C 47 CFR Part 811 

(Docket No. 10805; PCC 73-8081 

STATIONS ON LAND IN THE MARITIME 
SERVICE 

Frequency Coordination 

In the matter of amendment of Part 81 
of the Commission's rules, govemim: 
stations on land in the Maritime Services. 


■A map or maps showing the location of 
various communities and population are m 
might be helpful. 

• commissioner Robert E. Lee absent. 
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to require frequency coordination for the 
use of marine limited coast very high 
frequency and single sideband stations 
<RM 1966.2180). 

1. Notice of proposed rulemaking in 
the above-entitled matter is hereby 

given. 

2. The Southern California Marine 
Radio Council (SCMRC) and the Ha¬ 
waiian Marine Radio Council (HMRC) 
have petitioned the Commission to amend 
Part 81 of its rules to require frequency 
coordination in connection with all ap¬ 
plications for new or modified VHP and 
single sideband (SSB> limited coast ma¬ 
rine stations. SCMRC proposes to coor¬ 
dinate for the Eleventh Coast Guard 
District, which comprises the southern 
portions of California as well as Arizona, 
portions of Utah and Nevada and ocean 
areas contiguous thereto. HMRC pro¬ 
poses to coordinate for Hawaii. Both re¬ 
quest that they be recognized as the 
coordinator for the use of limited coast 
frequencies in their respective areas. 

3. Public Notice of the filing of these 
petitions was given. Statements in op¬ 
position to the SCRMC petition were 
filed by A. W. Brothers and by the Na¬ 
tional Marine Electronics Association. 
Inc. < NMEA). NMEA advised delay pend¬ 
ing study but proposed no study. A state¬ 
ment in support of the petition wras filed 
by the Los Angeles-Long Beach Port 
Safety Council. The statements of A, W. 
Brothers and of the Los Angeles-Long 
Beach Port Safety Council were not ac¬ 
companied by proof of service upon the 
i^Utioner as required by $ 1.405(a) of 
the Commission's rules. Accordingly, 
they were not considered. No pleadings 
were filed relating to the HMRC petition. 

4. We agree with the petitioners that 
the allocation and assignment of marine 
limited coast stations has become com¬ 
plex In some areas. Frequency coordina¬ 
tion should aid the Commission In per¬ 
forming these functions. Frequency co¬ 
ordination should assist particularly in 
minimizing Interference and congestion. 
While SCMRC limits its recommendation 
to its own area of concern, wc will not 
adopt its suggestion that this notice of 
proposed rulemaking be limited to 
Southern California. Rather we hereby 
propose a general set of rules which will 
l>ermlt establishment of frequency coor¬ 
dination procclures in any area where a 
local situation warrants them. Recogni¬ 
tion of a given organization, such as 
SCMRC or HMRC. to be the frequency 
coordinator of a given area and the de¬ 
termination of the boundaries of a given 
area should await case by case determi¬ 
nation under the general rules here 
proposed. 

5. Neither petitioner submitted de¬ 
tailed proposals for amending the rules. 
Accordingly, the rules hereby proposed 
arc based upon study and analysis by the 
Commission. Because these rules will re¬ 
quire frequency coordination for this 
class of stations for the first time, we 
believe relatively simple procedures 
should be used. If experience Indicates 
more sophisticated procedures are re¬ 
quired. they will be proposed. A relatively 


simple frequency coordination procedure 
exists for Flight Test Stations in I 87.334 
of Subpart G of Part 87 of our rules. 
The rules hereby proposed are patterned 
closely after that procedure. 

6. Accordingly, and for the reasons set 
forth above, the proposed amendments, 
as set forth In the attached Appendix, 
arc issued pursuant to the authority con¬ 
tained in section 303 of the Communica¬ 
tions Act of 1934, as amended. 

7. Pursuant to the applicable proce¬ 
dures set forth In i 1.415 of the Com¬ 
mission's rules, interested persons may 
flic comments on or before October 23, 
1973. and reply comments on or before 
November 1.1973. All relevant and Umely 
comments will be considered by the Com¬ 
mission before final action is taken in 
this proceeding. 

8. In accordance with $ 1.419 of the 
Commission's rules, an original and 14 
copies of all'statements, briefs, or com¬ 
ments shall be furnished the Commission. 
Responses will be available for public in¬ 
spection during the regular business 
hours in the Docket Reference Room at 
its headquarters in Washington. D.C. 

Adopted September 6.1973. 

Released September 13.1973. 

Federal Communications 
Commission/ 

TsealI Vincent J. Mullins, 

Acting Secretary. 

Afpendix 

Subpnrt J of Part 81 of Chapter 1 of 
Title 47 of the Code of Federal Regula¬ 
tions is amended by adding a new 
1 81.359 as follows: 

§81.339 Frequency coordination. 

(a) Except as provided In paragraphs 
<b> and (c) of this section each applica¬ 
tion for a new limited coast station li¬ 
cense or renewal or modification of an 
existing license to be located In an area 
having a recognized frequency advisory 
committee shall be accompanied by: 

(1) A report based on a field study. In¬ 
dicating the degree of probable interfer¬ 
ence to existing stations operating on the 
same area. The applicant shall consider 
all stations operating on the working fre¬ 
quency or frequencies requested or as¬ 
signed within 50 miles of the proposed 
station location, and, 

<2> A written statement that all exist¬ 
ing licensees within the frequency and 
mileage limits contained in paragraph 
(a)(1) of this section and the frequency 
advisory committee as defined in para¬ 
graph (c)(2) of this section have been 
notified of the applicant's intention to 
file an application shall be Included with 
the report. The notice of intention to file 
shall provide the licensees concerned and 
the advisory committee with the follow¬ 
ing Information: the frequency and emis¬ 
sion: transmitter location and power; 
and, antenna height proposed by the ap¬ 
plicant. 


1 Commissioner Robert E Lm absent; Com- 
mUfiioner Johnson concurring In the result. 


(b) Applications for modification need 
not be accompanied by evidence of fre¬ 
quency coordination, where the modifi¬ 
cation does not involve any change In 
frequency (lea). power, emission, antenna 
height, antenna location or area of opera¬ 
tion. 

<c) (1) In lieu of the requirements spe¬ 
cified in paragraph (a) of this section, a 
statement from a frequency advisory 
committee may be submitted with the 
application. The committee shall com¬ 
ment on the frequency or frequencies re¬ 
quested or the proposed changes in the 
authorized station and give the opinion 
of the committee regarding the probable 
interference of the proposal to existing 
stations. The committee shall consider, 
as a minimum, all stations operating on 
the frequency or frequencies requested 
or assigned within 50 miles of the pro¬ 
posed station location. The frequency 
advisory committee statement shall also 
recommend a frequency or frequencies, 
which in the opinion of the committee, 
will result in the least amount of Inter¬ 
ference to proposed and existing stations. 
In addition, committee recommendations 
may appropriately include comments on 
other technical factors and may contain 
recommended conditions or restrictions 
which It believes should appear on au¬ 
thorization to lessen the possibility of 
interference. 

(2) A frequency advisory committee 
must be so organized that It is represent¬ 
ative of all persons who are eligible for 
VHF and single sideband limited coast 
stations. A statement of organization, 
service area and composition of the com¬ 
mittee must be submitted to the Com¬ 
mission for approval. The functions of 
any advisory committee shall be purely 
advisory in character to the applicant 
and the Commission, and Its recommen¬ 
dations cannot be considered ns binding 
upon either the applicant or the Com¬ 
mission. 

|FR Doc.73-19686 Piled 0-14 73.8:45 am) 


FEDERAL RESERVE SYSTEM 

[ 12 CFR Part 220 ] 

!R*k Ti 

CREDIT BY BROKERS AND DEALERS 

Notice of Extension of Time for Comment 
on Proposed Amendment 

On July 13. 1973, notice of proposed 
rul emak ing regarding an amendment to 
12 CFR Part 220 by the Board of Gov¬ 
ernors of the Federal Reserve System 
pursuant to authority contained in the 
Securities Exchange Act of 1934 (15 
UB.C. 78g> was published in the Federal 
Register (38 FR 18690). The purpose of 
the proposed amendment was to negate 
previous Board interpretations which 
stated that broker/dealers would not be 
deemed to be arranging credit which 
they could not extend, as prohibited by 
1 220.7(a), when they sold Investment 
contracts which Included credit extended 
solely on tlic real estate or chattel part 
of the contract. In addition, the proposed 
amendment would provide uniform 
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treatmeht, for credit purposes, of every 
security as an indivisible whole in a 
manner consistent with that followed by 
the Securities and Exchange Commission 
in its area of regulation. Comments were 
to have been received not later than Au¬ 
gust 10, 1973. Requests for extension of 
the comment period have been made by 
some persons who would be affected by 
this proposal, particularly because of the 
fact that the matter is presently under 


consideration by the Securities and Ex¬ 
change Commission. The Board has de- 
termind that it is appropriate and in the 
public Interest to provide additional time 
within which interested persons are in¬ 
vited to submit, in writing, relevant data, 
views or arguments regarding the pro¬ 
posal and will therefore accept addi¬ 
tional comments until September 25, 
1973. 


This notice is published pursuant to 
section 553(b) of Title 5. United 8tatcs 
Code, and $ 262.2(a) of the Rules of Pro¬ 
cedure of the Board of Governors of the 
Federal Reserve System (12 CFR 262 2 
(a>). 

By order of the Board of Governors 
August 31. 1973. 

[seal 1 Chester B. Feldbekg. 

Secretary of the Board 

(PH Doc 73-19645 Piled 9-14-73:8:46 un) 
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and agency statements of organization and functions are examples of documents appearing In this section. 


DEPARTMENT OF STATE 

| Public Notice CM -651 

STUDY GROUP 7 OF THE U.S. NATIONAL 
COMMITTEE FOR THE INTERNATIONAL 
RADIO CONSULTATIVE COMMITTEE 
(CCIR) 

Notice of Meeting 

The Department of State announces 
that Study Group 7 of the UJS. National 
Committee for the International Radio 
Consultative Committee (CCIR) will 
meet on September 27. 1973. at the U.8. 
Naval Observatory, 34th Street and Mas¬ 
sachusetts Avenue NW., Washington. 
DC. The meeting will begin at 9:30 a.m. 
in Room 300 of Building 52. 

Study Group 7 deals with time-signal 
services. The purpose of the meeting will 
be Anal review of documents proposed as 
U.S. contributions to the International 
meeting of Study Group 7 In 1974. 

Members of the general public will be 
admitted up to the limits of the capac¬ 
ity of the meeting room. Members of the 
general public who plan to attend the 
meeting are requested to so inform Mr. 
Hugh Posque. Chairman of Ui>. Study 
Group 7. prior to September 27.1973: Mr. 
Fosque can be contacted at NASA Head¬ 
quarters, telephone number 202-755- 
2434. 

Dated September 11. 1973. 

Gordon L. Huffcutt, 
Chairman, 

U.S . CCIR National Committee. 

(FR Doc.73-19624 Filed 9-14-73:8:45 am] 


DEPARTMENT OF DEFENSE 

Department of the Air Force 

USAF SCIENTIFIC ADVISORY BOARD 
Notice of Meeting 

September 13. 1973. 

The USAF Scientific Advisory Board 
Aeronautical Systems Division Advisory 
Group F-4 Structures Committee will 
hold closed meetings on September 19 
and 20, 1973, from 8 a.m. until 5 p.m., 
at the McDonnell-Douglas Corporation. 
8t. Louis, Missouri. 

The Committee will receive classified 
briefings on structural aspects of the 
F-4E aircraft. 

For further information contact the 
Scientific Advisory Board Secretariat at 
202-897-4648. 

8tanlet L. Roberts. 

Colonel USAF. Acting Chief . 
Legislative Division. Office 
of The Judge Advocate Gen - 
eral. 

IFR Doc.73-19821 Filed 9-14-73,8:45 amj 


DEPARTMENT OF THE INTERIOR 

Bonneville Power Administration 

POWER MANAGEMENT CHIEF. BRANCH 
OF POWER SUPPLY 

Redelegations of Authority 

Redelegations of Authority published 
in the Federal Register on July 6. 1968 
(33 FR 9784), and amended on Septem¬ 
ber 13, 1968 (33 FR 12974). February 21. 
1969 (34 FR 2508). August 9, 1969 <34 
FR 12955). September 18, 1969 (34 FR 
14534). May 1.1971 <36 FR 8266). June 8. 
1971 (36 FR 11047). July 24. 1971 (38 
FR 13799). November 26. 1971 (36 FR 
22689), May 6. 1972 <37 FR 9245), July 
13. 1972 (37 FR 13721). November 3. 1972 
<37 FR 23463). June 27, 1973 <38 FR 
16922), and August 29. 1973 <38 FR 
23343), are further amended by revising 
section 10.13 of the BPA Manual to read 
as follows: 

10.13 Power Management, c. The 
Chief. Branch of Power Supply may* 

< 1 > • • • 

( 2 ) • • • 

<3> Negotiate and arrange (under ex¬ 
isting contracts or new arrangements > 
for the short term sale, purchase, ex¬ 
change, or wheeling of power necessary 
to meet contractual commitments or load 
requirements, including negotiation of 
applicable charges, and to obligate funds 
for this purpose in the amounts made 
available to him in the form of trust 
funds, continuing fund, or appropriated 
funds. Where there is no existing con¬ 
tract, such arrangements are to be sub¬ 
sequently formalized by contracts exe¬ 
cuted by the Administrator. 

Dated September 7.1973. 

Donald Paul Hodel, 
Administrator . 

[FR Doc 73-19656 Filed 9-14-73:8:45 am| 


National Park Service 

(Order No 1. Arndt. 1| 

ASSISTANT SUPERINTENDENT, ET AL. 

OLYMPIC NATIONAL PARK 

Delegation of Authority 

Olympic National Park Order No. 1. 
approved September 29, 1972. and pub¬ 
lished in the Federal Register of Novem¬ 
ber 3. 1972 <37 FR 23464). is amended as 
follows : 

Section 4 is hereby amended to read as 
follows: 

Sec. 4. Procurement agent.—The Pro¬ 
curement Agent may issue purchase 
orders not in excess of $2,000 for supplies, 
equipment, and services In conformity 
with applicable regulations and statu¬ 


tory authority and subject to availability 
of appropriated funds. 

(National Park 8crvlca Order No. 77 ( 38 FR 
7478), as amended: Pacific Northwest Region 
Order No. 8 (87 FR 5325), a* amended ) 

Dated July 20. 1973. 

Roger W. Allin. 
Superintendent. 
Olympic National Park. 

| FR Doc.73-19633 Filed 9-14-73:8:45 am) 


|Order No. 7. Arndt. 2 \ 

SUPERINTENDENTS, ET AL., 
NORTHEAST REGION 

Delegation of Authority 

Order No. 7, approved February 25. 
1972, and published In the Federal 
Register at 37 FR 6325 on March 38, 
1972, and Amendment No. i, published at 
37 FR 16414 on August 12, 1972, is hereby 
amended by adding the following sub¬ 
sections: 

Sec. 1, Superintendents • • • 

<n) Authority to conduct archeolog¬ 
ical investigations and salvage activities. 
Sec. 2. Delegation • • • 

(h) Regional purchasing agent. —The 
Regional Purchasing Agent may execute 
and approve purchase orders not in ex¬ 
cess of $1,000 for equipment, supplies, 
and services. This authority may be ex¬ 
ercised by the Regional Purchasing 
Agent In behalf of any office or area for 
which the Northeast Regional Office 
serves as the field finance office (Na¬ 
tional Park Service Order No. 77, 38 FR 
7478, as amended). 

Dated August 14, 1973. 

Chester L. Brooks, 
Regional Director , 
Northeast Region 
(FR Doc 73-19634 Filed 9-14-73:8:45 &m| 


DEPARTMENT OF AGRICULTURE 

Commodity Credit Corporation 

(Arndt. 2] 

SALES OF CERTAIN COMMODITIES 

Monthly Sales List (Fiscal Year Ending 
June 30.1974) 

The CCC Monthly Sales List for the 
fiscal year ending June 30. 1974. pub¬ 
lished in 38 FR 19259 is amended as 
follows: 

1. The provisions of section 25 entitled 
“Rice, rough—unrestricted use sales— 
FOB w arehouse'* are deleted. 

2. The provisions of section 38 entitled 
“Cotton—extra long staple—unrestrict¬ 
ed use sales" are deleted. 
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3. The lost sentence of section l(b> 
entitled “QeneraT published in 38 FR 
19259 as amended in 38 FR 22808 is re¬ 
vised to read as follows: “Interest at 
10 percent will be charged for delin¬ 
quent payments on consignment and 
track sales of grain from the date 
of sale to the date payment is received/* 

4 The fifth sentence of section 1(c) 
entitled '‘General** Is revised to read as 
follows: “Storage charges will be in ac¬ 
cordance with the 1973 Uniform Grain 
Storage Agreement Schedule of Rates.** 

5. The sixth sentence of section lie) 
entitled “General** published in 38 FR 
19259 as amended in 38 FR 22808 is re¬ 
vised to read as follows: "Interest to date 
of payment will be at 10‘4 percent/* 

6. Section 6 entitled “Barter eligibility 
list'* is revised to read as follows: “Stocks 
of tobacco under CCC loan are available 
for existing barter contracts/* 

7. Section 11 entitled “Wheat—unre¬ 
stricted use sales—bulk storable—basis 
Grade 1 in-store” Is revised to read as 
follows: “The minimum price is the mar¬ 
ket price but not less than the formula 
price.” 

At designated terminals the formula 
price for the predominant class of wheat 
is the 1973 county loan rate where stored 
plus the monthly markup shown in this 
section plus the transit value of 4 cents 
per bushel which ever is higher. Adjust¬ 
ments for other classes will be estab¬ 
lished when necessary by CCC. 

Outside of designated terminal mar¬ 
kets, the formula price is the 1973 county 
loan rate where stored plus the monthly 
markup shown in this section plus tran¬ 
sit value, if any. Loan differentials will be 
applied in determining the formula price 
of other qualities at all locations. 

Monthly Markup* In Cent* TVr Bushel 


July 1973_ 

25 

Jan. 1974_ 

- 31 

August -- 

25 

February- 


September ..... 

25 

March . 


October . 

25 

April 

.. 37 

November ___ 

27 

May .. 


December - 

21) 

June _ 

.. 37 


8. Tiie title of section 13 is revised to 
read as follows: “Corn—Unrestricted 
Use Sales—bulk-storable-basis Grade 
2 yellow com 15.1-15.5 percent moisture- 
in-store.” 

9. The provisions of section 14 entitled 
“Com—Unrestricted Use Sales—port 
positions—bulk-storable-basls Grade 2 
yellow com—15.1-15.5 percent moisture- 
in-store” are deleted. 

10. References in the second and fifth 
sentences of section 30 entitled “Tung 
Oil—unrestricted use sales’* to the New 
Orleans ABCS Commodity Office are 
changed to the Prairie Village ASCS 
Commodity Office. 

Effective date.—2:30 pan. <EDT> Au¬ 
gust 31. 1973. 

8igned at Washington. D.C.. on Sep¬ 
tember 11. 1973. 

Glenn A. Weir. 

Acting Executive Vice President , 
Commodity Credit Corporation. 

ire Doc.73-19717 Filed 9-14-73:8:46 amj 


Forest Service 

COMMUNICATION SUES ON THE TON* 

GASS AND CHUGACH NATIONAL FOR* 

ESTS 

Notice of Availability of Final 
Environmental Statement 

Pursuant to section 102<2>(C> of the 
National Environmental Policy Act of 
1969, the Forest Service. Department of 
Agriculture, has prepared a final en¬ 
vironmental statement for Communi¬ 
cation Sites on the Tongass and Chugach 
National Forests. Forest Service Report 
Number USDA-FS-DES < Adm) 73-74. 

The environmental statement con¬ 
cerns a proposed action to construct 
communication facilities at twenty-two 
(22> locations on the Tongass and Chu- 
gach National Forests in Alaska. The 
facilities will serve seven communica¬ 
tion modes with the majority of sites 
serving two or more systems. 

This final environmental statement 
was filed with CEQ on September 6, 
1973. 

Copies are available for inspection 
during regular working hours at the fol¬ 
lowing locations: 

USD A. Forest Service 
South Agriculture Bldg., Room 3230 
12th St. & Independence Ave BW 
Washington, D.C. 20250 

USDA. Forest 8c nr ice 
P.O. Box 1628 
Juneau. Alaska 90801 

and also at Forest Service offices in 
Alaska at the following locations: 
Juneau. Sitka. Petersburg. Ketchikan, 
Yakutat. Anchorage, Cordova, and 
Seward. 

A limited number of single copies arc 
available upon request to Regional For¬ 
ester. U S. Forest 8ervice. Box 1628, 
Juneau. Alaska 99801. 

Copies are also available from the 
National Technical Information Service. 
U.S. Department of Commerce. Spring - 
field. Virginia 22151. Please refer to the 
name and number of the environmental 
statement above when ordering. 

Copies of the environmental statement 
have been sent to various Federal. 8tate 
and local agencies as outlined in the 
Council on Environmental Quality 
Guidelines. 

Philip L. Thornton, 
Deputy Chief. Forest Service. 

September 11. 1973. 

(FR Doc.73-19719 Filed 0-14-73;8:45 am| 


VEGETATION CONTROL BY MECHANICAL 
TREATMENT IN NEW MEXICO 

Availability of Final Environmental 
Statement 

Pursuant to section 102<2X0 of the 
National Environmental Policy Act of 
1969, the Forest Sendee, Department of 
Agriculture, has prepared a final envi¬ 
ronmental statement on a proposal for 
vegetation control by mechanical treat¬ 
ment in the State of New Mexico. 
Apache. Gila, and Santa Fe National 
Forest*. USD A-FS-FES <Adm> 73-72. 


The environmental statement consid¬ 
ers probable environmental effects of 
the proposed program. 

This final environmental statement 
was filed with CEQ on September lo 
1973. 

Copies are available for inspection dur¬ 
ing regular working hours at the follow¬ 
ing locations: 

USDA. Forest Sendee 

South Agriculture Bldg., Room 3231 

12th & Independence Ave., SW. 

Washington, D.C. 20230 

USDA. Forest Service 
Sou th western Reg Ion 
517 Odd Avenue. SW. 

Albuquerque. New Mexico 87102 

Apache National Forest 
Federal Building 
Sprlngcrvllle. Arizona 65938 

Olla National Forest 
901 West College Avenue 
Silver City. New Mexico 88061 

Santa Pc National Forest 

Federal Building 

Santa Fc. New Mexico 87501 

A limited number of single copies are 
available upon request to William D. 
Hurst. Regional Forester. Southwestern 
Region. USDA, Forest Service. 517 Gold 
Avenue, S.W., Albuquerque. New Mexico 
87102. 

Copies are also available from the Na¬ 
tional Technical Information 8crvice, 
U.8. Department of Commerce. Spring - 
field, Virginia 22151. Please refer to the 
name and number of the environmental 
statement above when ordering. 

Copies of the environmental statement 
have been sent to various Federal. State, 
and local agencies as outlined In the CEQ 
guidelines. 

Philip L. Thornton. 
Deputy Chief . Forest Service . 

September 11.1973. 

(FR Doc.73-19718 Filed 9-14-73;8:46 am) 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

G. L KOOYMAN 

Issuance of Letter of Exemption Under 
Marine Mammal Protection Act 

Notice is hereby given that, on Au¬ 
gust 15, 1973. as authorized by section 
101(c) of the Marine Mammal Protec¬ 
tion Act of 1972 (16 U.S.C. 1361 ct seq , 
86 StAt. 1027 (1972)). and 1216.13 of 
the Regulations Governing the Taking 
and Importing of Marine Mammals <37 
FR 28177. 28182, December 21, 1972). a 
Letter of Exemption from the provisions 
of the Act on grounds of undue economic 
hardship was issued to the following 
named person authorizing him to engage 
in the following described activities, sub¬ 
ject to the conditions specified in the 
Letter: 

O. L. Kooyman. Ph.D„ Assistant Re¬ 
search Physiologist, Scripps Institution 
of Oceanography, University of Cali¬ 
fornia. San Diego. P.O. Box 109. La Jolla. 
California 92037, to take as many as five 
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ice-breeding harbor seals for scientific re¬ 
search. Notice of receipt of the applica¬ 
tion was published in the Federal Regis¬ 
ter on August 1. 1973 (38 FR 20488), ac¬ 
companied by a detailed summary of the 
application. A requirement of the Letter 
or Exemption was that the Holder main¬ 
tain the animals in custody for the Gov¬ 
ernment of the United States of America, 
that he claim no title In such mammals, 
and that, at the end of the research for 
which the taking of the mammals sought 
Ls contemplated he immediately notify 
the Director. National Marine Fisheries 
Service, that the animals remaining are 
available for disposition by him at his 
discretion. 

Copies of the application for the ex¬ 
emption, of the Letter of Exemption and 
of all supporting documents except 
documents containing information ex¬ 
empt from public disclosure pursuant to 
the Freedom of Information Act (5 
U.S.C. 522(b)). are available for inspec¬ 
tion at the Office of the Director. Na¬ 
tional Marine Fisheries Service, Wash¬ 
ington, D.C. 20235, and at the National 
Marine Fisheries Service Regional 
Offices. The Regional Offices are located 
at the following addresses: Southwest 
Region, 300 South Ferry Street. Ter¬ 
minal Island, California 90731, telephone 
213-831-9281; Northeast Region, Fed¬ 
eral Building. 14 Elm Street. Gloucester, 
Massachusetts 01930, telephone 617- 
281-0640; Southeast Region. William C. 
Cramer. Federal Office Building, 144 
First Avenue South. St. Petersburg, 
Florida 33701, telephone 813-893-3141; 
Northwest Region, Lake Union Building, 
1700 Westlake Avenue North. Seattle, 
Washington, 98109, telephone 206-442- 
7575; Alaska Region. P.O. Box 1668, 
Juneau, Alaska 99801, telephone 
907-586-7221. 

Dated September II, 1973. 

Joseph W. Slavik, 
Acting Director . 

(FR Doc.73-19679 Filed 9-14-73:8:45 am) 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 
National Institutes of Health 

BREAST CANCER DIAGNOSIS 
COMMITTEE 

Notice of Meeting 

Pursuant to Public Law 92-463, notice 
U hereby given of a meeting of the 
Breast Cancer Diagnosis Committee, 
National Cancer Institute, which is 
'sponsoring a Workshop on September 20. 
1973. 9:00 a.m. to 5:00 pun. at the Na¬ 
tional Institutes of Health, Building 31, 
Conference Room 2. This meeting will be 
open to the public at all times to formu¬ 
late requests for proposals for a contract 
for the creation of standards for diag¬ 
nosis of in situ breast cancer and the 
establishment of diagnostic criteria to 
define these lesions and separate them 
from benign proliferative lesions of the 
breast. Attendance by the public will be 
limited to space available. 


Mr. Frank Karel, Associate Director 
for Public Affairs, NCI. Building 31, 
Room 10A31, National Institutes of 
Health. Bethcsda, Maryland 20014. 301- 
496-1911. will furnish summaries of the 
meeting and roster of committee mem¬ 
bers and participants. 

Dr. Bernice T. Radovich. Executive 
Secretary, Landow Building. Room B- 
406. National Institutes of Health, 
Bcthesda. Maryland 20014, 301-498-6773, 
will provide substantive program 
information. 

Dated September 12,1973. 

John P. Sherman. 

Deputy Director . NIH. 

|FR Doc.73-10777 Filed 9-14-78:8:45 am) 


BREAST CANCER TREATMENT 
COMMITTEE 

Notice of Meeting 

Pursuant to Public Law 92-463. notice 
is hereby given of the meeting of the 
Breast Cancer Treatment Committee, 
National Cancer Institute, September 21. 
1973, 8:30 am.. National Institutes of 
Health. Landow* Building, Room C-414. 
This meeting will be open to the public 
from 8:30 a.m. to 10:30 am. to discuss 
general program, cancer ‘markers”, and 
specifications for Requests for Proposals 
for contracts on “Hormonal Manipula¬ 
tion plus Chemotherapy’’ and ’Therapy 
In State n and in Carcinoma”. Attend¬ 
ance by the public will be limited to space 
available. The meeting will be closed to 
the public from 10:30 am. to 4:30 pm., 
for the discussion and review of four 
contract proposals in the field of Treat¬ 
ment of Breast Cancer, In accordance 
with the provisions set forth in section 
552(b) 4 of TIUe 5. U.S. Code, and sec¬ 
tion 10(d) of PX. 92-463. 

Mr. Frank Karel. Associate Director 
for Public Affairs. NCI, Building 31. 
Room 10A31, National Institutes of 
Health. Bethesda, Maryland 20014, 301- 
496-1911, will furnish summaries of the 
open/closed meeting and roster of com¬ 
mittee members. 

Mary E. Sears, MJD., Executive Secre¬ 
tory. Landow Building. Room A-416, Na¬ 
tional Institutes of Health. Bethcsda. 
Maryland 20014. 301-496-6773. will pro¬ 
vide substantive program information. 

Date September 12,1973. 

John F. Sherman, 
Deputy Director , NIH. 

|FR Doc.73-19775 Filed 9-14-73:8:45 am] 


BREAST CANCER TREATMENT COMMIT¬ 
TEE’S SUBCOMMITTEE ON MARKERS 

Notice of Meeting 

Pursuant to Public Law 92-463. notice 
is hereby given of the meeting of the 
Breast Cancer Treatment Committee’s 
Subcommittee on Markers. National Can¬ 
cer Institute. September 20. 1973. 1:00 
pm.. National Institutes of Health, Build¬ 
ing 10, Conference Room 6B15A. This 
meeting will be open to the public from 
1:00 pm. until adjournment, to discuss 


various approaches to the problem of 
finding satisfactory “markers” of cancer 
as means of monitoring treatment. At¬ 
tendance by the public will be limited to 
space available. 

Mr. Frank Karel. Associate Director 
for Public Affairs, NCI, Building 31, 
Room 10A31, National Institutes of 
Health. Bcthesda. Maryland 20014, 301- 
496-1911, will furnish summaries of the 
open meeting and roster of committee 
members. 

Mary E. Scars. M.D.. Executive Secre¬ 
tary, Landow Building. Room A-416, Na¬ 
tional Institutes of Health. Bethcsda. 
Maryland 20014. 301-496-6773. will pro¬ 
vide substantive program information. 

Dated September 12. 1973. 

John F. Sherman. 

Deputy Director . NIH. 

|FR Doc.73-19776 Filed 9-14-73:8:45 am) 


Office of Education 

ADVISORY COMMITTEE ON ACCREDITA¬ 
TION AND INSTITUTIONAL ELIGIBILITY 

Notice of Public Meeting 

Notice ls hereby given, pursuant to 
Public Law 92-463. that the next meeting 
of the Advisory Committee on Accredita¬ 
tion and Institutional Eligibility will be 
held on September 24-26, 1973. at 9 a m. 
local time, in Room 5169 (September 24) 
and th e au ditorium (September 25-26) 
of the HEW-North Building. 330 Inde¬ 
pendence Avenue SW.. Washington. D.C. 

The Advisory Committee on Accredi¬ 
tation and Institutional Eligibility Is 
established pursuant to section 253 of 
the Veterans* Readjustment Assistance 
Act (Chapter 33. Title 38. UJS. Code). 
The Committee is established to advise 
the Commissioner of Education in ful¬ 
filling his statutory obligations to publish 
a list of nationally recognized accredit¬ 
ing agencies and associations which he 
determines to be reliable authority as to 
the quality of training offered by edu¬ 
cational Institutions and programs. 

The meeting of the Committee shall be 
open to the public on Monday, September 
24 and until 3 pjn. on September 25. 
The proposed agenda Includes an orien¬ 
tation session for new* Committee mem¬ 
bers, presentations by representatives of 
accrediting agencies and associations 
which have petitions for recognition 
pending before the Committee, and a re¬ 
view of various policy items. Under the 
authority of section 10(d) of the Federal 
Advisory' Committee Act <P.L, 92-463> 
and section 552(b) of Title 5 of the 
United States Code, the meeting will be 
closed to the public from 3 p.m. on 
September 25 through September 26. 
Records shall be kept of all Committee 
proceedings. 

Signed at Washington, D.C.. on Sep¬ 
tember 13. 1973. 

John R. Proffitt. 

Director , Accreditation and 
Institutional Eligibility Staff, 
Office of Education. 

(FR Doc.73-19804 Filed 9-14-73:8:45 am) 
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NOTICES 


DEPARTMENT OF 
TRANSPORTATION 

National Highway Traffic Safety 
Administration 

(Docket No. EX 73-6: Notice 2| 

INTERM ECCANICA AUTOMOBIU 

Petition for Temporary Exemption From 

Motor Vehicle Safety Standards 

The National Highway Traffic Safety 
Administration has decided to deny In- 
termeccanica Automob Hi an exemption 
of its Indra model from four Federal mo¬ 
tor vehicle safety standards. 

Notlee of petition for the exemption 
was published in the Federal Register 
on June 19. 1973 (38 FR 15989). and an 
opportunity afforded for comment. In ter¬ 
meccanica applied for exemptions pur¬ 
suant to 15 UJS.C. 1410(a)(IMA) under 
which it must demonstrate that requir¬ 
ing compliance with the standards for 
which exemption is requested would cause 
It substantial economic hardship. The 
standards for which exemption was re¬ 
quested were Nos. 201. Occupant Protec¬ 
tion in Interior Impact , 212. Windshield 
Mounting . 215. Exterior Protection . and 
301. Fuel Tanks . Fuel Tank Filler Pipes. 
and Fuel Tank Connections . The period 
of exemption requested was 3 years. 

In support of Its petition. In termec¬ 
canica stated its belief that it already 
complied with Standards Nos. 201. 212. 
and 301 “based on our extensive usage of 
materials and methods of construction 
and installation equal to other manufac¬ 
turers who have done the required test¬ 
ing and have met all requirements • • • 
We are doing everything known to us, 
shox*t of actual crash test, in attempting 
to meet these requirements through con¬ 
temporary design, construction, and 
materials." However, "testing required to 
prove compliance with these standards is 
prohibitively expensive, i.e., a 30 mjj.h. 
crash test and the cost of obtaining the 
required data from said crash." As for 
Uie bumper standard. "We have pur¬ 
chased over one year’s supply of bump¬ 
ers and chassis and to scrap these 
would be prohibitive.’* It estimated the 
cost to comply with Standard No. 215 
on a crash basis as $119,210 resulting in 
an estimated price increase per vehicle 
of $1,600. The company’s assets at the 
end of 1972 totalled $275,561. It states 
tlmt at the time of the original vehicle 
design It was "unaware of the potential 
of the bumper standard." Although the 
Indra lias been principally sold In Ger¬ 
many. the company seeks to enter the 
American market which it terms "essen¬ 
tial for survival." 

No comments were properly filed con¬ 
cerning the petition. One anonymous 
comment was received. NHTSA proce¬ 
dural rules. 49 CFR 551.35, require the 
comments to disclose the name of the 
common ter. and therefore the comment 
was not considered. 

Section 555.6(a)(1) of Title 49 re¬ 
quires a petitioner to provide "Engineer¬ 
ing and financial Information demon¬ 
strating in detail how compliance • • • 
would cause substantial economic hard¬ 


ship." Petitioner submitted no analysis 
of what it would cost to test to verify 
compliance with Standards Nos. 201, 212, 
and 301. Further, petitioner provided no 
detailed Information which would sup¬ 
port its belief in its compliance with 
these standards. 

The regulations also require a peti¬ 
tioner to describe its efforts to comply 
with the standards, including "a chron¬ 
ological analysis of such efforts showing 
its relationship to the rulemaking his¬ 
tory of the standard from which exemp¬ 
tion is sought." (49 CFR 555.6(a) (2) (1)). 
Standard No. 215 was proposed In No¬ 
vember 1970. and issued In April 1971. 
but petitioner has not commented on 
the relationship of these dates to the 
design history of the Indra. Therefore, 
no decision can be made that the manu¬ 
facturer has. in good faith, attempted 
to comply with Standard No. 215 prior 
to its request. 

In light of the above, it is found that 
Intermeccanica has not provided suf¬ 
ficient information to Justify the grant¬ 
ing of the requested exemption, and its 
petition is accordingly denied. 

<8*c. 3. Pub. 1*. 92-646. 88 Stat. 1150. 15 
US.C. 1410; delegation of authority at 49 
CFB 161) 

Issued on September 10, 1973. 

James B. Gregory, 
Administrator. 

(FR Doc.73-19673 Filed 9-14-73:8:46 am] 

ADVISORY COMMITTEE ON 
FEDERAL PAY 
NOTICE OF PUBLIC MEETING 

The Advisory Committee on Federal 
Pay will meet in executive session on 
September 17. 18. and 26. to prepare Its 
report on the Fiscal 1974 adjustment In 
Federal pay. The meetings of September 
17 and 18 will be held In the office of 
Frederick R. Livingston. 52S Park Ave¬ 
nue. New York. New York. The meeting 
of September 26 will be held in the office 
of Jerome M. Rosow. 1251 Avenue of the 
Americas, New York City. All meetings 
will start at 9:30 a m. 

In these meetings the Committee will 
take various positions which will be sub¬ 
jective and recommendatory in nature. 
In formulating Its recommendations and 
preparing its report the Committee needs 
to be free to exchange such subjective 
views without inhibition. Disclosure in 
this instance would severely limit the 
effectiveness of such discussions. 

Therefore, by authority of Section 
10(d) of Public Law 92-463. The Federal 
Advisory Committee Act. meetings of the 
Advisory Committee on Federal Pay to 
develop its recommendations for the an¬ 
nual adjustment in Federal pay will con¬ 
cern matters within Section 552(b) (5) of 
Title 5. United States Code, and there¬ 
fore shall not be open to the public. 

Jerome M. Resow. 

Chairman. 

Advisory Committee on Federal Pay. 

(FR Doc.73-19«23 FH*S 9-14-73;8:45 am] 


ATOMIC ENERGY COMMISSION 

(Docket Noe. 50-373 and 60-374] 

COMMONWEALTH EDISON CO. 

Availability of Initial Decision of the Atomic 
Safety and Licensing Board 

Pursuant to the National Environ¬ 
mental Policy Act of 1969 and the 
United States Atomic Energy Com¬ 
mission’s regulation in Ap pend ix D. Sec¬ 
tion A.9 and A.11, to 10 CFR, Part 50. 
notice is hereby given that an Initial De¬ 
cision dated September 5. 1973. by the 
Atomic Safety and Licensing Board in 
the above captioned proceeding authoriz¬ 
ing issuance of construction permits to 
the Commonwealth Edison Company for 
construction of the La Salle County 
Nuclear Power Station, Units 1 and 2. 
located in Brookfield Township. La 8alle 
County. Illinois, is available for Inspec¬ 
tion by the public in the Commission’s 
Public Document Room at 1717 H Street 
NW.. Washington. D.C.. and in the Red¬ 
dicks Public Library. 100 West Lafayette 
Street. Ottawa. Illinois 61350. 

The Initial Decision is also being made 
available at the Office of Planning and 
Analysis. Executive Office of the Gov¬ 
ernor, Room 614, Btate Office Building. 
8pringf!eld. Illinois 62706. and at the 
Northeastern Illinois Planning Commis¬ 
sion. 400 West Madison Street, Chicago, 
Illinois 60607. 

Based upon the record developed in 
the public hearing In the above captioned 
matter, the Initial Decision modified in 
certain respects the contents of the Pinal 
Environmental Statement relating to the 
construction of the La Salle County 
Nuclear Power Station, prepared by the 
Commission’s Directorate of Licensing 
Pursuant to the provisions of 10 CFR. 
Part 50. Appendix D. 8ectton A.ll. the 
Final Environmental Statement is 
deemed modified to the extent that the 
findings and conclusions relating to en¬ 
vironmental matters contained in the 
Initial Decision are different from those 
contained in the Final Environmental 
Statement dated February 1973. As re¬ 
quired by 8ection A.ll of Appendix D, 
a copy of the Initial Decision, which 
modifies the Final Environmental State¬ 
ment. has been transmitted to the 
Council on Environmental Quality and 
made available to the public as noted 
herein. 

Pursuant to the above mentioned 
Initial Decision, the Atomic Energy 
Commission (the Commission) lias 
issued Construction Permits Nos. CFPR- 
99 and CPPR-100 to the Commonwealth 
Edison Company for construction of two 
boiling water nuclear reactors, known as 
the La Salic County Nuclear Power Sta¬ 
tion. Units 1 and 2. each designed for ft 
rated power of approximately 3293 mega* 
watts thermal with a net electrical output 
of approximately 1078 megawatts. 

The Commission has made appropriate 
findings as required by the Atomic 
Energy Act of 1954, as amended (the 
Act), and the Commission’s rules and 
regulations in 10 CFR, Chapter L which 
are set forth in the construction permits 
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The application for the construction per¬ 
mits complies with the standards and 
requirements of the Act and the Com¬ 
mission's rules and regulations. 

The construction permits are effective 
as of their date of issuance. The earliest 
date for the completion of Unit 1 is De¬ 
cember 1, 1977, and the latest date for 
completion is June 1. 1978. The earliest 
date for the completion of Unit 2 is De¬ 
cember 1. 1978. and the latest date for 
completion Is June 1. 1979. Each permit 
shall expire on the latest date for com¬ 
pletion of the facility. 

In addition to the Initial Decision, 
copies of <1> Construction Permits Nos. 
CPPR-99 and CPPRr-100; (2) the report 
of the Advisory Committee on Reactor 
SMeguards dated December 17. 1971; (3) 
the Directorate of Licensing's Safety 
Evaluation dated August 15, 1972; (4) 
the Preliminary Safety Analysis Report 
and amendments thereto: (5) the appli¬ 
cant's Environmental Report dated No¬ 
vember 4.1971 and supplements thereto; 
(6) the Draft Environmental Statement 
dated July 1972; and (7) the Final En¬ 
vironmental Statement dated February 
1973, are also available for public inspec¬ 
tion at the above-designated locations in 
Washington. D.C.. and Ottawa. Illinois. 
Single copies of the Initial Decision by 
the Atomic Safety and Licensing Board, 
the construction permits, the Final 
Environmental Statement, and the 
Safety Evaluation may be obtained upon 
request addressed to the UB. Atomic 
Energy Commission, Washington. D.C. 
20545, Attention; Deputy Director for 
Reactor Projects, Directorate of Licens¬ 
ing. Regulation. 

Dated at Bethcsda, Maryland, this 10th 
day of September 1973. 

For the Atomic Energy Commission. 

Robert A. Clark, 
Chief . Gas Coaled Reactors 
Branch Directorate of Li¬ 
censing. 

(PR Doc.78-19828 Filed 9-14-73;8:45 ami 


REGULATORY GUIDES 
Notice of Issuance and Availability 

The Atomic Energy Commission has 
issued a new guide. Regulatory Guide 8.9. 
“Acceptable Concepts, Models. Equa¬ 
tions. and Assumptions for a Bioassay 
Program." in its Regulatory' Guide series. 
This series has been developed to de¬ 
scribe and to make available to the public 
methods acceptable to the AEC Regula¬ 
tory staff for implementing specific parts 
of the Commission's regulations and, in 
romc cases, to delineate techniques 
used by the staff in evaluating specific 
problems or postulated accidents and to 
provide guidance to applicants concern¬ 
ing certain information needed by the 
staff in its review of applications for 
permits and licenses. 

The new guide indicates acceptability 
of basic internal dosimetry concepts 
published by the International Commis¬ 
sion on Radiological Protection, and of 
models, equations, and assumptions de¬ 


rived from these concepts, in implement¬ 
ing certain parts of the Commission’s 
regulations. 

Regulatory Guides are available for In¬ 
spection at the Commission's Public 
Document Room. 1717 H Street NW-. 
Washington. D.C. Comments and sug¬ 
gestions in connection with Improve¬ 
ments in the guides are encouraged and 
should be sent to the Secretary of the 
Commission. UB. Atomic Energy Com¬ 
mission, Washington, D.C. 20545, Atten¬ 
tion: Chief, Public Proceedings Staff. 
Requests for single copies of the issued 
guides (which may be reproduced) or for 
placement on an automatic distribution 
list for single copies of future guides 
should be mode In writing to the Di¬ 
rector of Regulatory Standards, UB. 
Atomic Energy Commission, Washing¬ 
ton. D.C. 20545. Telephone requests can¬ 
not be accommodated. 

Other Division 8 Regulatory Guides 
currently being developed Include the 
following: 

Bloamay for Uranium, 

Respiratory Protection. 

Dosimetry for Criticality Accidents, 

Criticality Accident Alarm System. 

Surface Contamination. 

(5 USC. 582(a).) 

Dated at Bethesda, Maryland, this 
10th day of September 1973. 

For the Atomic Energy Commission. 

Lester Rogers, 

Director of Regulatory Standards. 

|FR Doc.73-19825 Filed 9-14-73:8:45 am] 

CIVIL AERONAUTICS BOARD 

(Docket No. 23333; Order 73-8-70] 

INTERNATIONAL AIR TRANSPORT 
ASSOCIATION 

Order Regarding Specific Commodity Rates 

Issued under delegated authority Au¬ 
gust 14, 1973. 

An agreement has been filed with the 
Board pursuant to section 412(a) of the 
Federal Aviation Act of 1958 (the Act) 
and Part 261 of the Board’s Economic 
Regulations, between various air carri¬ 
ers. foreign air carriers, and other car¬ 
riers, embodied in the resolutions of the 
Joint Traffic Conferences of the Inter¬ 
national Air Transport Association 
(IATA) and adopted pursuant to the 
provisions of Resolution 590 dealing 
with specific commodity rates. 

The agreement names three addi¬ 
tional specific commodity rates os set 
forth In the attachment hereto. 1 reflect¬ 
ing reductions from general cargo rates; 
and was adopted pursuant to unpro¬ 
tested notices to the carriers and pro¬ 
mulgated In an IATA letter dated Au¬ 
gust 24. 1973. 

Pursuant to authority duly delegated 
by the Board in the Board’s Regulations, 
14 CFR 385.14, it is not found that the 
subject agreement is adverse to the pub¬ 
lic interest or in violation of the Act, 


1 Piled as part of the original document. 


provided that approval is subject to the 
conditions hereinafter ordered. 

Accordingly , it is ordered. That: 

1. Agreement CAB 23910, R-l through 
R-3 be and hereby is approved, provided 
that approval shall not constitute ap¬ 
proval of the specific commodity de¬ 
scriptions contained herein for pur¬ 
poses of tariff publication, provided fur¬ 
ther that tariff filings shall be marked 
to become effective October 17, 1973. 

2. The findings and approval herein 
shall not bo deemed to modify the find¬ 
ings and Order of the Board in Its deci¬ 
sion in Agreements Adopted by IATA 
Relating to North Atlantic Cargo Rates » 
Order 73-2-24 of February 6. 1973, as 
amended and finalized by Order 73-7-9 
of July 5. 1973, and are subject to all 
provisions of such order. 

Persons entitled to petition the Board 
for review of this order, pur suant to the 
Board's Regulations, 14 CFR 385.50, may 
file such petitions within ten days after 
the date of service of this order. 

This order shall be effective and be¬ 
come the action of the Civil Aeronautics 
Board upon expiration of the above pe¬ 
riod. unless within such period a petition 
for review thereof is filed or the Board 
gives notice that it will review this order 
on its own motion. 

This order will be published in the 
Federal Register. 

(seal! Edwin Z. Holland, 

Secretary. 

I PR Doc.73-19712 Filed 9-14-73:8:45 am | 


(Docket 25280; Order 73-9-30} 

INTERNATIONAL AIR TRANSPORT 
ASSOCIATION 

Order Regarding Cargo Rate Matters 

Adopted by the Civil Aeronautics Board 
at its office in Washington. D.C., on the 
10th day of September 1973. 

Agreements have been filed with the 
Board, pursuant to section 412(a) of the 
Federal Aviation Act of 1958 (the Act) 
and Part 261 of the Board's Economic 
Regulations, between various air carriers, 
foreign air carriers, and other carriers, 
embodied in the resolutions of the Traf¬ 
fic Conference of the International Air 
Transport Association <IATA>. The 
agreements were adopted at the Compo¬ 
site Cargo Traffic Conferences held May/ 
June 1973 In Mexico City. Together they 
comprise those portions on the world¬ 
wide cargo rate structure which affect 
air transportation as defined by the Act.' 

The purpose of this order is to estab¬ 
lish procedural dates for the receipt of 
Justification, comments and replies re¬ 
lating to those parts of the agreements 
cited which involve air transportation, 
as well as certain composite resolutions 
adopted for worldwide application." 


1 No agreement on North Atlantic cargo 
rate* has been received. 

»The North Atlantic will be the subject of 
a later Board order. 
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Agreement CA.B. 23771 Would revali¬ 
date the present South Pacific rate 
structure with minor changes. Minimum 
charges and general cargo rates will re¬ 
main at status quo . except for general 
cargo rates to/from Honolulu which 
would be increased by 10 cents per kg. 
Most specific commodity rates will re¬ 
main unchanged with the exception of 
rates to/from New' York City which are 
generally proposed to be increased five 
cents per kilogram. No changes are pro¬ 
posed In the bulk unitization program 
save the elimination of rates for the Type 
10 container (half-pallet for B-747 
belly). The agreement would also extend 
the five percent surcharge on all UB.- 
originatlng shipments to compensate for 
the effects or the dollar devaluation of 
February 12,1973. 

Agreement CAB 23772 encompasses the 
North/Central Pacific cargo rate struc¬ 
ture. Except for a few minor changes in 
specific commodity rates, this agreement 
Is virtually identical to Agreement CAB 
23620 which the Board considered in 
Order 73-3-124 (August 24, 1973).* 

Agreement CAB 23774 proposes in¬ 
creases of approximately two percent in 
general cargo rates within I AT A Traffic 
Conference 3 (Asia, Australia and Aus¬ 
tralasia). Most specific commodity rates 
would remain at status quo. The agree¬ 
ment applies directly in air transporta¬ 
tion only insofar as the UJB. points Guam 
and American Samoa are involved, and 
here we note that the five percent sur¬ 
charge on all shipments from tliese points 
is proposed to be continued, 

Mid-Atlantic rates directly affect air 
transportation only insofar as transpor¬ 
tation to/from San Juan and the Virgin 
Islands is involved. Agreement CAB 23819 
proposes to increase minimum charges 
from $24 to $26. while general cargo rates 
would be increased two percent. Specific 
commodtty rates are to be increased from 
five to eight percent. The six percent sur¬ 
charge on shipments originating at UB. 
points would be continued- 
significant changes are proposed in the 
Western Hemisphere cargo rate structure 
(Agreement CAB 23796) Substantial 
increases arc proposed in minimum 
charges. (See Attachment A**). General 
cargo rates between the United States, on 
the one hand, and the Caribbean. Mexico 
and Venezuela, on the other hand, would 
be increased by amounts ranging from 
four to nine percent.* Southbound rates 
from the United 8tates to South America 
would remain at status quo . while the 
corresponding northbound rates would 
be subject to increases in the three-four 


■The Board approved increase* In bulk 
unitization chargee and In most specific com¬ 
modity rates. Certain directional commodity 
rates, a five percent currency surcharge on 
UJS -originating shipments, and Increases in 
general cargo rates were disapproved. 

m Filed as part of the original document. 
■Some U.S./Venezuela northbound rate* 
would be reduced daetlcally in order to elimi¬ 
nate the present directional differential*. See 
Attachment B, filed as part of the original 
document. 


percent range for Argentina/Chile/Uru¬ 
guay /Paraguay/Braxil, and a range of 
ten-eleven percent for Bolivia/Peru/ 
Ecuador/Colombia. The net effect of 
these changes would be to reduce to some 
extent the directionality of the general 
rate structure between the United States 
and South America. 

Most Western Hemisphere specific 
commodity rates would be increased from 
about 1.5 to 13 percent, with the bulk 
of the increases averaging about six per¬ 
cent. Pivot weights and minimum charges 
for containers would be reduced to en¬ 
courage unitization, with the added effect 
that rates for containerized shipments 
now moving at the present pivot weights 
would generally be reduced from one to 
16 percent, although rates on a few sec¬ 
tors would be increased.* 

Certain of the composite resolutions, 
incorporated in Agreement C.AJ3. 23773, 
also deserve comment. 

The Board has long held that excess 
value charges should be assessed only on 
that amount by which a shipments value 
exceeds the carrier's limit of liability 
under terms of the Warsaw Convention, 
and that any valuation charges should be 
cost-justified. Resolution 503 (Charges 
in Relation to Value) would now estab¬ 
lish a valuation charge of 0.40 percent 
of that portion of the shipper's declared 
value for Carriage which exceeds the basic 
Warsaw liability limit of $18.00 per kilo¬ 
gram. with the minimum charge per con¬ 
signment set at $1.00. We note that the 
application of the valuation charge has 
been brought into conformance with the 
Board s policy. Insofar as it would apply 
only to declared value not already cov¬ 
ered by the carrier's basic liability, but 
we still expect adequate cost justifica¬ 
tion for the 0.40 percent <40c per $100) 
charge, as well as the $1.00 minimum 
charge per consignment. 

Resolution 511 (Rates for Live Ani¬ 
mals) would be revalidated in essentially 
Its present form; generally speaking, live 
animals are carried at the general 
under—45 kg. cargo rate regardless of 
the weight of tlie consignment. Thus this 
traffic is charged a premium which varies 
depending on the spread of quantity dis¬ 
counts in the general cargo rate structure 
for a particular city pair.* On June 26, 
1973. the Board concluded the Investiga¬ 
tion of Premium Rates for Live Animats 
and Birds (Docket 21474) In UB. domes¬ 
tic carriage, and in Order 73-6-103 found 
that the maximum lawful rates for cold¬ 
blooded animals are the general cargo 
rates and the maximum lawful rates for 
warm-blooded animals are 110 percent 
of the general cargo rates/ We see no 
reason why the pertinent issues would be 


1 Example* of present and proposed specific 
commodity rates and bulk unitization charges 
are set forth In Attachments C and D. re¬ 
spectively. filed as part of the original 
document. 

■See examples in Attachment E. filed as 
part of the original document. 

v The Board denied petitions for reconsider¬ 
ation of its decision, by Order 73-8-68 (Au¬ 
gust 13. 1973). 


any different In International air trans¬ 
portation. and in this light it appear* 
clear that the IATA-agreed rates for live 
animals, encompassing premiums rang¬ 
ing over 200 percent in many cases, are 
excessive on their face. A related IATA 
resolution, 508, establishes a charge for 
stalls used In carrying large animals 
which is calculated on the basis of the 
rate for a certain weight of the animal 
transported rather than the weight of the 
stall or pen. This assessment seems to 
bear no relationship to the appropriate 
costs of service. In short, Board approval 
of Resolutions 508 and 511 is contingent 
on submission of full, adequate cost jus¬ 
tification from the UB. carrier members 
of IATA. 

Wc also note that substantial Increases 
are proposed for charges assessed under 
Resolution 509 (Charges for Disburse¬ 
ments) and Resolution 512a (C.OJ3. Pro¬ 
cedures) . Resolution 509 presently speci¬ 
fies a charge to the consignee of three 
percent of any amount collected by the 
air carrier on behalf of a third party 
(such as a customs broker). or collected 
on behalf of the air carrier in connec¬ 
tion with services performed prior to air 
carriage (such as cartage to the point of 
departure). This disbursement charge 
would now be increased to five percent, 
and the present $5.50 minimum would be 
raised to $10.00. Charges for C.O.D. serv¬ 
ices arc proposed to be Increased from 
two to four percent of the C.OX). amount, 
while the minimum C.O.D. charge would 
now be $10.00 in place of the present 
$5.50 minimum. Such increases call for 
the submission of full and adequate cost 
justification from the carrier parties to 
the agreement. 

Justification for the above mentioned 
agreements, together with any comments 
and/or objections from interested per¬ 
sons. shall be submitted within fifteen 
days after the date of this order. Replies 
shall be filed within thirty days after the 
days of this order.* 

Accordingly, it is ordered . That: 

1. Ail United States air carrier mem¬ 
bers of the International Air Transport 
Association shall file within fifteen cal¬ 
endar days after the date of this order, 
full documentation and economic Justi¬ 
fication for rates, charges and related 
conditions embodied in the subject 
agreements; 

2. Comments and objections from in¬ 
terested persons and parties shall be 
submitted within fifteen calendar day's 
after the date of this order; 

3. Replies to Justifications received in 
response to ordering paragraph 1 above 
and replies to comments received pursu¬ 
ant to ordering paragraph 2 above shall 
be submitted within thirty' calendar days 
after the date of this order; and 

4. Insofar as air transportation as de¬ 
fined by the Act Is concerned, tariffs 
implementing the subject agreements 
shall not be filed in advance of Board ap¬ 
proval of the subject agreements. 


• An orlgtnal and 19 copies should be Hied 

with the Board's Docket Section. 
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This order will be published In the 
Federal Register. 

By the Civil Aeronautics Board. 

[seal] Edwin Z. Holland, 

Secretary . 

|FB Doc.73-10713 FUcd D-14-73;8:46 am( 


(Docket No. 24684] 

MIAMILOS ANGELES COMPETITIVE 
NONSTOP CASE 

Notice of Postponement of Oral Argument 

At the direction of the Board the oral 
argument in this proceeding, previously 
set for September 26. 1973 (38 FR 21201, 
August 6. 1973), is postponed until fur¬ 
ther notice. 

Dated at Washington. DC., Septem¬ 
ber 12. 1973. 

[seal] Robert I*. Park. 

Associate Chief Administrative 
Lato Judge. 

(FR Doc.73-19711 Filed 914^73;8:45 am] 

CIVIL SERVICE COMMISSION 

DEPARTMENT OF COMMERCE 

Notice of Grant of Authority To Make 
Noncareer Executive Assignment 

Under authority of I 9.20 of Civil Serv¬ 
ice Rule EX (5 CFR 9.20), the CivU 
Service Commission authorizes the De¬ 
partment of Commerce to dll by non- 
career executive assignment in the ex¬ 
pected service the position of Special 
Assistant to the Secretary for Policy 
Development, Office of the Secretary. 

United States Civil Serv¬ 
ice Com mission. 

I seal! James C. Spry. 

Executive Assistant to 
the Commissioners. 

{PR Doc.73-19660 Filed 9-14-73,8:45 ] 


DEPARTMENT OF COMMERCE 

Notice of Grant of Authority To Make 
Noncareer Executive Assignment 

Under authority of 8 9.20 of Civil Serv¬ 
ice Rule IX (5 CFR 9.20). the CivU 
Service Commission authorizes the De¬ 
partment of Commerce to fUl by non¬ 
career executive assignment in the 
expected service the position of Deputy 
Director, Office of Minority Business 
Enterprise. 

United States Civil Serv¬ 
ice Commission. 

I seal] James C. Spry, 

Executive Assistant to 
the Commissioners . 

IFR Doc.73-10661 Filed 9-14-73;8:46 am] 


DEPARTMENT OF DEFENSE 

Notice of Grant of Authority To Make 
Noncareer Executive Assignment 

Under authority of 8 9.20 of Civil Serv¬ 
ice Rule IX (5 CFR 9.20). the CivU Serv¬ 
ice Commission authorizes the Dcpart- 
nicnt of Defense to fill by noncareer 


executive assignment in the excepted 
service the position of Principal Deputy 
Assistant Secretory (Installations and 
Logistics), Office of the Assistant Sec¬ 
retary of Defense (Installations and 
Logistics), Office of the Secretary of 
Defense. 

United States Civil Serv¬ 
ice Commission, 

[seal) James C. Spry. 

Executive Assistant to 
the Commissioners. 

{FR Doc.73-19362 Filed 9-14-73:8:46 *m| 


DEPARTMENT OF HEALTH. EDUCATION, 
AND WELFARE 

Notice of Grant of Authority To Make 
Noncareer Executive Assignment 

Under authority of ! 9.20 of Civil Serv¬ 
ice Rule IX (5 CFR 9.20), the CivU 
Service Commission authorizes the De¬ 
partment of Health. Eduaction. and 
Welfare to fill by noncareer executive 
assignment in the excepted service the 
position of Deputy Assistant Secretary 
for Health. Office of the Secretary. 

United States Civil Serv¬ 
ice Commission. 

I seal) James C. Spry, 

Executive Assistant to 
the Commissioners. 

{FR Doc.73-19663 Filed 9-14-73:8:46 am{ 


DEPARTMENT OF HOUSING AND URBAN 
DEVELOPMENT 

Notice of Grant of Authority To Make 
Noncareer Executive Assignment 

Under authority of 6 9.20 of CivU Serv¬ 
ice Rule IX (5 CFR 9.20), the Civil Serv¬ 
ice Commission authorizes the Depart¬ 
ment of Housing and Urban Development 
to fiU by noncareer executive assign¬ 
ment in the excepted service the posi¬ 
tion of Executive Assistant, Immediate 
Office of the Assistant Secretary, Office 
of the Assistant Secretary for Housing 
Management. 

United States Civil Serv¬ 
ice Commission, 

[seal] James C. Spry. 

Executive Assistant to 
the Commissioners . 

IFR Doc.73-19664 Filed 9-14-73:8:46 am] 


DEPARTMENT OF HOUSING ANO URBAN 
DEVELOPMENT 

Notice of Grant of Authority To Make 
Noncareer Executive Assignment 

Under authority of 8 9.20 of Civil Serv¬ 
ice Rule IX (5 CFR 9.20), the CivU 
Service Commission authorizes the De¬ 
partment of Housing and Urban Devel¬ 
opment to fiU by noncareer executive as¬ 
signment in the excepted service the 
position of Director. House Liaison, of¬ 
fice of Legislative Affairs. 

United States Civil Serv¬ 
ice Commission, 

[seal] James C. 8pry. 

Executive Assistant to 
the Commissioners. 

(FR Doc.73-19665 Filed 0-14-73;8:45 tin] 


DEPARTMENT OF HOUSING AND URBAN 
DEVELOPMENT 

Notice of Grant of Authority To Make 
Noncareer Executive Assignment 

Under authority of section 9.20 of Civil 
Service Rule IX (5 CFR 9.20), the CivU 
Service Commission authorizes the De¬ 
partment of Housing and Urban Devel¬ 
opment to fill by noncareer executive 
assignment In the excepted service the 
position of Deputy Assistant Secretary 
for Program Analysis and Evaluation, 
Office of Program Analysis and Evalua¬ 
tion, Assistant Secretary for Policy De¬ 
velopment and Research. 

United States Civil Serv¬ 
ice Commission. 

[seal] James C. Spry, 

Executive Assistant to 
the Commissioners. 

|FR Doc.73-19666 Filed 9-14-73:8:46 mn) 


DEPARTMENT OF HOUSING AND URBAN 
DEVELOPMENT 

Notice of Revocation of Authority To Make 
Noncareer Executive Assignment 

Under authority of 8 9.20 of Civil Serv¬ 
ice Rule IX (5 CFR 9.20). the CivU Serv¬ 
ice Commission revokes the authority of 
the Department of Housing and Urban 
Development to fill by noncareer execu¬ 
tive assignment in the excepted service 
the position of Deputy Assistant Secre¬ 
tary for Research 8nd Technology. Im¬ 
mediate Office, Assistant Secretary for 
Research and Technology. 

United States Civil Serv¬ 
ice Commission, 

TsealI James C. Spry, 

Executive Assistant to 
the Commissioners. 

|FR Doc.73-19667 Filed 0-14-73;8 46 am| 


DEPARTMENT OF THE INTERIOR 

Notice of Revocation of Authority To Make 
Noncareer Executive Assignment 

Under authority of 8 9.20 of CivU Serv¬ 
ice Rule IX (5 CFR 9.20), the CivU Serv¬ 
ice Commission revokes the authority of 
the Department of the Interior to fill by 
noncareer executive assignment in the 
excepted service the position of Deputy 
Assistant Secretary—Mineral Resources 
(Minerals and Energy Policy, Office of 
the Secretary. 

United States Civil Serv¬ 
ice Commission, 

(seal) James C. Spry, 

Executive Assistant to 
the Commissioners. 
(FR Doc.73-19668 Filed 9-14-73.8:45 am) 


COUNCIL ON ENVIRONMENTAL 
QUALITY 

ENVIRONMENTAL IMPACT STATEMENT 
Notice Public Availability 

Environmental Impact Statement* 
Received By The Council On Environ¬ 
mental Quality From September 3 
Through September 7, 1973. 
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Non:.—At the head of the listing of state- 
menu received from each Agency Li the 
name of an Individual who can answer ques¬ 
tion* regarding those statements. 

Dw*xa t MtKt or Aosicui/turr 

Contact: Dr. Pred H. T*chlrley. Acting 
Coordinator. Environmental Quality Activi¬ 
ties. Office of the Secretary. U.S. Department 
of Agriculture, Room 331-K. Administration 
Building. Washington, D.C. 20280. 202-447- 
3908 . 

Forrst Sxhvicz 

Draft 

Lake Tahoe Basin Management Plan. Al¬ 
pine, El Dorado, and Placer Counties. Calif.. 
August 31: The statement refers to a pro¬ 
posed general management plan for National 
Forest lands In the Lake Tahoe Basin, The 
plan covers approximately 110,000 acres of 
land. Proposed is the addition of overnight 
camping facilities which will accommodate 
from 20.000 to 30.000 persons at a time. Laud 
management decisions for the 5.400 acre 
Lincoln Creek Inventoried roadless area on 
the Tolyabo National Forest are among 
those considered (approximately 200 pagan). 
(ELR Order No. 31443.) (NTT8 Order No. 
EIS 73 1443-D.) 

Fox Planning Unit, Six River National 
Forest. Del Norte County, Calif.. August 31: 
Tho statement refers to a proponed land use 
management plan for the Fox Planning 
Unit, Six River National Forest. The plan 
applies to 30,000 acres of National Forest 
lands, of which 15,000 acres have been in¬ 
ventoried as roadless. The Unit has been 
divided Into 7 cones. Four zones, comprising 
17,350 acres, will be managed for timber 
harvest: the remaining 42 percent of the 
Unit would maintain Its natural condition. 
Low density recreation would be available 
throughout the Unit; one zone would be 
managed for medium recreation develop¬ 
ment and use. Mineral resources could be 
utilized (67 pages). (ELR Order No. 31447.) 
(NTIS Order No. EIS 73 1447-D.) 

Spanish Peaks. Gallatin National Forest. 
Gallatin and Madison Counties. Mont.. Au¬ 
gust 31: Proposed Is the Implementation of 
a multiple use plan for the Spanish Peaks 
Management unit of the Gallatin National 
Forest. The 82.000 acre Unit includes the 
50.000 acre Spanish Peaks Primitive Area. 
The existing Primitive Area and an addi¬ 
tional 15.000 acres will be managed aa 
wilderness; another 13,000 acres will bo 
managed as a roadless dispersed recreation 
area until Congress establishes a new wilder¬ 
ness boundary. Timber harvest and roads 
will be prohibited in most of the unit, and 
severely restricted In the area adjacent to 
the Gallatin River. Restrictions will be 
placed on visitors to the Spanish Peaks (54 
piigea). (ELR Order No. 31444 ) (NTIS Order 
No' EIS 73 1444-D.) 

Final 

Communication 81 tea', Chugach and Ton- 
gass National Forest’s. Alaska, September 7: 
Proposed la the construction of radio com¬ 
munication sites for 22 mountain top loca¬ 
tions on National Forest lands (h the South¬ 
east. Prince William Sound, and Renal 
peninsula areas of Alaska. There will be 
adverse visual Impacts, and noise from 
servicing helicopters, which may frlghteu 
wildlife (approximately 160 pages). Com¬ 
ments made by: EPA. DOI. FA A, State, and 
local agencies, and concerned citizens. (ELR 
Order No, 31475.) (NTIS Order No. EIS 73 
1475-F.) 

Maxatzal Wilderness, Maricopa County, 
Aria., September 6: The statement refers to 
the proposed drilling (to 1,000') of 3 sites 
by private parties who havo located 22 
mining claims In the Wilderness, which b 


part of the Ton to National Forest. The pur¬ 
pose of the action is that of determining 
the economic mineral potential of the 
claims. The operation would necessitate 
construction of an access road, the develop¬ 
ment of a water source (which could affoct 
downstream riparian habitat) and the level¬ 
ing or sites and the deposition of sludge with 
resultant lasting scars upon the landscape. 
This is In conflict with the basic philosophy 
of wilderness. If mining results, a portion 
of the wilderness could be lost. Comments 
made by: USDA. DOI, EPA. State agencies, 
and concerned citizens. (ELR Order No. 
31465.) (NTIS Order No. EIS 73 1465-F.) 

Cedar/Bassett Planning Unit, Gallatin, Na¬ 
tional Forest, Park County, Mont,, August 31: 
Proposed is the Implementation of a revised 
multiple use plan for the Cedar/Bassett 
Planning Unit of the Gallatin National For¬ 
est. Under the plan 80% of the Unit would 
remain In a roadless and undeveloped state; 
20% would be commuted to timber harvest 
and road construction. Opportunities for 
solitude and primitive type recreation experi¬ 
ence will be temporarily reduced on portions 
of the Unit. Impacts to the natural land¬ 
scape. vegetation. eoU, water, and wildlife 
will occur (140 pAgc. 1 ). (ELR Order No. 
31445.) (NTIS Order No. EIS 73 1445-D.) 

South Cottonwood Planning District, Gal¬ 
latin National Forest. Gallatin County. 
Mont.. August 31: Proposed Is the implemen¬ 
tation of the revised multiple use plan for 
the 16.400 acre South Cottonwood Planning 
Unit. Gallatin National Forest. Approxi¬ 
mately 50% of the Unit will be maintained 
in a roadless state; 20% is presently roaded. 
The remaining 30% of the Unit will be de¬ 
veloped for timber harvest activities, with 
road construction. Three minimum developed 
end-of-rood facilities will be constructed. 
Opportunities for solitude and primitive type 
recreation will be reduced on portions of 
the area previously unroaded. Impact will 
occur due to alteration of the landscape and 
disturbance to vegetation, soil, water, and 
wildlife (52 pages). (ELR Order No. 31446.) 
(NTIS Order No. EIS 73 1446-D.) 

Vegetation Manipulation with Herbicides, 
Rio Arriba and Catron Counties. N. Mex . 
September 6: The proposal U for the use of 
the herbicide 2. 4-D on several areas of the 
Apache and Santa Fe National Forests, In 
order to control Invading sagebrush, rabbit- 
brush. snakeweed, and plnque (105 pages). 
Comments made by: DOI. EPA, State and 
private agencies. (ELR Order No. 31463.) 
(NTIS Order No. EIS 73 1463-P.) 

Pin yon-Juniper Chaining, several counttes 
in Utah. September 6: Proposed Is a program 
for control of the growth of pinyon-Juniper 
on 6.000 to 8.000 acres of National ForeM 
lands in Utah annually. The proposed meth¬ 
od Is that of chaining. There will be disturb¬ 
ance of surface soils (121 pages). Comments 
made by: USDA. DOI. EPA, HEW. State, local, 
and private agencies. (ELR Order No. 31464.) 
(NTIS Order No. EIS 73 1464-P.) 

Son. Conservation Skryicx 

Final 

Hurricane Creek Watershed. Humphreys 
and Dickson Counties, Ttonn., September 6: 
The statement refers to a project which 
would include the use of land treatment 
measures and the construction of 7 flood- 
water retarding structures and 1 multipur¬ 
pose (floodwater and Industrial water sup¬ 
ply) structure. In order to reduce flood water 
damage and erosion on 4.820 acres of flood- 
plain. Approximately 163 acres of upland 
wildlife habitat will be lost; 353 acres will 
be altered by construction; 239 acres will 
be periodically disturbed (47 pages). Com¬ 
ments made by: COE. HEW. TV A, DOI, EPA, 
State agencies, and one concerned citizen. 


(ELR Order No 31466.) (NTIS Order No. EIS 
73 1466-F.) 

Department or Detknbx, Army Corps 

Contact: Mr. Francis X. Kelly, Director 
Office of Public Affairs, Attn: DAXN-PAP, 
Office of the Chief of Engineers. U 8. Army 
Corps of Engineers. 1000 Independence Ave¬ 
nue 8W., Washington, D C. 20314. 202 693- 
7168. 

Draft 

Talofofo Bay, Guam, September 5: Proponed 
is a shore protection plan which would pro¬ 
vide 900 feet of revetment between the right 
bank of the Talofofo River mouth and the 
existing revetment at Oayloup Point. There 
will be temporary water turbidity from con¬ 
struction; access to the shoreline would be 
Impaired by the structure (Honolulu Dis¬ 
trict) (14 pages). (ELR Order No. 31459 ) 
(NTT8 Order No. EIS 73 1459-D.) 

Indian Bend Wash. Maricopa County. Arlz. 
September 5: Proposed is the construction 
of flood control and recreational facilities In 
the cities of Scottsdale and Tempe. There 
will be an interceptor channel, a siphon, and 
a dike, a green bolt flood way. and an outlet 
channel. Included also will be a wildlife 
sanctuary and a nature area, a park, and a 
Ashing lake. Approximately 41 acres of land 
will be committed to the project; 700 acres 
of opon space will be preserved (60 pages f 
(ELR Order No. 31456.) (NTIS Order No. ELS 
73 1456-D.) 

Cape Cod Canal Plant, Unit 2. Masiachu- 
aetts, September 4: Proposed is the addition 
of a 560 MW oil fueled unit to the plant, re¬ 
moval of a 300-foot stack, and modification 
to Unit 1 to enable oommon use of a single 
500-foot stack and a cooling water discharge 
system. The two utilities seeking the regu¬ 
latory permits are the Canal Electric Com¬ 
pany and the Montaup Electric Company A 
total of 800 cJtM, (an addition of 426 c.f.» ) 
of Cape Cod Canal seawater will be used for 
cooling, with discharge of 28* F above 
ambient. There will be entrainment and en¬ 
trapment of marine biota (Waltham Dis¬ 
trict) (2 volumes). (ELR Order No. 31450.) 
(NTIS Order No. ELS 73 1450-D.) 

Final 

Anna Mario Key. Manatee County, FIs 
September 6: Proposed Is the re* torsi ton of 
3.2 miles of eroded beach along the Oull 
shore of Anna Marie Key. Approximates? 
940,000 cu. yds. of material will be dredged 
from offshore and plscod on the beach. Ad¬ 
verse Impact will be to marine biota (Jack¬ 
sonville District) (40 pages). Comments 
made by: USDA. USOO. DOT. EPA, DOC 
DOI. OEO, state agencies, and concerned 
citizens. (ELR Order No. 31462.) (NTIS Or¬ 
der No. EIS 73 1465-F.) 

Great Lake* Connecting Channels. Chip¬ 
pewa County, Mich.. September 5: The docu¬ 
ment Is a supplement to a final statement 
(ELR Order 1557. NTI8 Order No. PB-1M 
855-F) which was filed with the Council on 
January 8, 1972. The additional action Is the 
widening of a seventh channel bend of the 
St. Mary's River. In order to provide safer 
navigation for larger vessels using the water¬ 
way. Dredging and disposal operations will 
damage aquatic biota; recreational boating 
and Ashing will be adversely affected: greater 
wave wash of larger vessels could contribute 
to shore erosion problems (Detroit District). 
Comments made by: EPA. DOC. USCO. DOI. 
USDA. FPC, and one Canadian agency. (ELR 
Order No. 31458.) (NTIS Order No. EIS 73 
1458-P.) 

Bay Ridge and Red Hook Channels. N.Y., 
September 7: Tho proposed project is tho 
maintenance dredging of tbe existing navi¬ 
gation channel; with spoil being dumped In 
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tht New York Bight. Temporary turbidity 
will adversely affect marine life (New York 
District). Comment* made by: DOT. USD A. 
DOC. DOD. HEW. DOT. PPC. state, local, and 
regional agencies. (ELR Order No. 31470.) 
iNTIS Order No. KIB 73 147D-F.) 

Buffalo Harbor. Tonawanda River. Erie 
County. N.Y.. September 7: The proposed 
project consists of the construction and op¬ 
eration of a diked dtapoaa1 area for con¬ 
tainment of polluted maintenance dredge 
poll from Buffalo River. Buffalo Harbor. 
Black Rock Channel, and Tonawanda Harbor. 
The disposal site I* located Immediately 
south of the south entrance of the Buffalo 
Outer Harbor and adjacent to the Bethle¬ 
hem Steel Corporation's Lackawanna Plant. 
Adverse Impact* of the project Include tur- 
r? kilty of the water during construction, un¬ 
sightliness during construction and filling, 
and possible noxious odors (approximately 
100 pages). Comments made by: DOI, EPA. 
and state agencies. (ELR Order No. 31473) 
INTIS Order No. E38 73 1473-F.) 

Thimble Shoal Channel. Vs., September 7: 
Ihe statement refers to the proposed mainte¬ 
nance dredging of the Thimble Shoal Chan¬ 
nel which is located In the lower portion of 
the Chesapeake Bay Mouth between Hamp¬ 
ton Roods and the Atlantic Ocean. The ex¬ 
iting project provides for a channel 30.000' 
long, 1,000* wide, and 46' deep at mean low 
water, with auxiliary channels 460* feet wide 
and 33* deep at mean low water adjoining 
each aide of the 1.000-foot channel. Spoil 
will be deposited In the Dam Neck disposal 
area. Adverse effects include the loss of 
benthic organisms and temporary turbidity 
and al Hatton (Norfolk District) (32 pages). 
Comments made by: EPA, DOC, DOI. and 
one state agency. (ELR Order No. 31471) 
(NT1S Order No. EIS 73 1471-F.) 

KNVIXON Mr.NTAI. PlOTXCTlON ACXKCY 

Contact: Mr. Sheldon Meyers, Director. 
Office of Federal Activities. Room 3630. 
Waterside Mall. Washington, DC 20460 (202) 

755-OMft. 

Final 

Sewage System. Hollywood and Pembroke 
l ines, Broward County, Fla,. September 3: 
The statement refers to Federal grants as- 
* stance for the construction of a larger col¬ 
lection system and a more advanced waste¬ 
water treatment plant for Hollywood, and a 
trsnamlasioo system which will route waste- 
water from Pembroke Pines to the treatment 
plant at Hollywood. Treatment at Hollywood 
will be upgraded from primary to secondary, 
atth plant capacity remaining constant at 
36 MOD. Effluent discharge will continue to 
be to the Atlantic Ocean. Six acres will be 
1 ommitted to the new facilities. (The state¬ 
ment “Ocean Outfalls and Other Methods 
of Treated Wastewater Disposal In Southeast 
Florida," NTIS Order No. EIS 73 040 IF. 
3/22/73, should be considered with this.) 
Comments made by: USD A. COE. DOI. DOT, 
HEW. HUD. USN, state, local, and private 
agencies, (ELR Order No. 31460) (NTI8 
Order No EIS 73 1460-F.) 

Ftdexal Powxx Commission 

Contact: Dr. Richard F. Hill, Acting Ad¬ 
visor on Environmental Quality, 441 O Street 
NW„ Washington. DC. 20426 (202 ) 306 6064. 

Draft 

LNO importation. Eaacogaa and Dlstrlgas, 
New York and Rhode Island. September 6: 
The statement refers to applications by Eas- 
«ages LNO. Inc_ and Dlstrtgm*. Inc., for the 
importation of liqutned natural gas from 
Algeria to terminals at Staten Island. New 
^’ovk. and Providence. Rhode Island. Facil¬ 
ities will be constructed to unload, store. 
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re vapor Ire. and distribute the gas. There will 
be construction on an unloading dock, two 
000,000 barrel LNO storage tanks, vaporteer 
units, and appurtenant faculties. Distrigas 
has also filed an application to construct and 
operate 6.000 feet of 24 Inch transmission line 
with a 2.675 foot, 30 Inch underwater pipe 
loop. Environmental Impact would occur 
with respect to man. vegetation, soils, wild¬ 
life. water and air quality, noise levels. (ELR 
Order No. 31461) (NTIS Order No. EIS 73 
1461-D.) 

OVNVKA! SlOt VICKS ADMINISTRATION 

Contact: Mr. Andrew F. Kauders, Execu¬ 
tive Director of Environmental Affairs. Gen¬ 
eral Services Administration, I8th and F 
Streets, NW . Washington. DC 20405, (202) 
343-4161. 

Draft 

Sand Point Naval Air Station. Seattle, 
Wash.. August 31: The statement refers to the 
proposed disposal of the 313 acre Station, 
with its 4,800* aircraft runway. 160 acres of 
paved taxi ways and aprons, three large 
hangars, four storage buildings, and 62 other 
miscellaneous structures. Seventy acres (In¬ 
cluding an additional 26 acres to be acquired 
from the Navy) will be transferred to the 
National Oceanic and Atmospheric Adminis¬ 
tration; 108 acres will be conveyed to the 
State of Washington for airport use; 180 
acres will be assigned to the Bureau of Out¬ 
door Recreation for conveyance to the City 
of Seattle for park and recreation use (81 
pages). (ELR Order No. 31440) (NTIS Order 
No-EIS 73 1449 D ) 

Final 

Federal Office Building, Oklahoma City, 
Okla.. August 31: The proposal U for the 
construction of a new Federal Office building 
In Oklahoma City. The 441,000 gross sq. ft. 
building will house several Federal agencies, 
and will provide parking for 600 vehicles. The 
site Is in an urban renewal area of the City. 
There will be adverse impact from construc¬ 
tion disruption (108 pages). Comments mode 
by: ARC. AHB. DOI. DOT. EPA and state 
agencies (ELR Order No. 31448) (NTIS Order 
No EIS 73 1448-P.) 

Dir AKTMKNT Of* HUD 

Contact: Mr. Richard H. Broun, Acting 
Director. Office of Community and Environ¬ 
mental Standards. Room 7206, 461 7th Street 
8W., Washington, DC. 20410 (202) 

766-6080. 

Final 

Bt. Joseph Urban Renewal Project. Mis¬ 
souri, September 6: The statement refers to 
a conventional urban renewal project, 
which includes conservation, rehabilitation, 
clearance, and redevelopment activities for 
a forty block downtown area of St Joseph. 
There will be adverse Impact to historical 
areas, Including some listed on the National 
Register of Historic Places (146 pages). 
Comments made by: A HP. EPA. DOC. DOI. 
COE. HEW. DOT. state, and local agencies 
(ELR Order No. 31464) (NTIS Order No EIS 
73 1464-F.) 

Dcr astmxnt or lmrxmioa 

Contact: Mr. Bruce Blanchard. Director, 
Environmental Project Review. Room 7260, 
Department of the Interior, Washington. 
D C 26240 ( 202 ) 343-3891. 

VT7KXAO OK EXCLAMATION 

Draft 

San Lula Water District, Merced and 
Fresno Counties, Calif.. September 4: Pro¬ 
posed is the construction of an irrigation 
water distribution system, which will con¬ 
sist of a pressure pipeline system and five 
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miles of open canal. Water will be supplied 
for 19.800 acres now Irrigated; 16.800 acres 
presently not irrigated will be Irrigated The 
blunt-nosed leopard lls&rd and the San 
Joaquin kit fox. both endangered species, 
will lose a small part of habtut (60 pages). 
(ELR Order No. 31462) (NTIS Order No. EIS 
73 1452 D ) 

DcPAaTMKWT or Tkanstostaiiok 

Contact: Mr. Martin Convlmr. Director. 
Office of Environmental Quality. 400 7th 
Street 8W, Washington. D.C. 20690 (202) 
420-4357. 

PtDuuL Aviation Administration 

Final 

Pratt Municipal Airport. Pratt County. 
Kans., September 6: The project consist* o( 
the preparation of a Master Plan for the Pratt 
Municipal Airport. Improvement recom¬ 
mended in the plan will take place over a 20- 
year planning period. Increased aircraft 
operations will result in an increase In nolee 
and air pollution (66 pages). Comment* 
made by: 03A. EPA. DOI. USDA and COF 
(ELR Order No. 31467) (NTIS Order No EIS 
73 1457-F.) 

Federal Highway Administration 

Final 

SR 30. Florida. Lauderdale County. Ala . 
August 81: The proposed project Is the re¬ 
location of 9.3 miles of Alabama Route 20. 
The facility will traverse the Burcham Creek 
causing increased erosion. Displacements will 
Include 16 families and 2 businesses. In¬ 
creases In nolee and air pollution will occur 
(86 pages). Comment* mode by: COE. DOI. 
EPA. HUD and state and regional agencies 
(ELR Order No. 31440) (NTTS Order No EI8 
73 1440-F.) 

UJB. 280. Tallapoosa County. Ahk, Au¬ 
gust 3!: The statement refers to the propoeed 
Improvement of Ufl. Highway 280 to provide 
an adequate four lane facility from the Tal¬ 
lapoosa Rfver Bridge to Dadevtlle. Length of 
the project Is 8DO miles. Approximately 26 
families and 3 businesses will be displaced. 
Adverse effects are erosion, water, air, and 
noise pollution, and destruction of some 
wildlife habitat (38 pages). Comments mode 
by: DOC. USDA. HEW. EPA, DOI. HUD. DOD. 
DOT. and state agencies. (ELR Order No. 
31442) (NTIS Order No. EIS 73 1442 P ) 

Final 

Shady Grove Road. Montgomery County 
Md . Augurt 31: The statement considers the 
construction of 2D miles of 4 lane roadway, 
between Maryland Routes 366 and 116. Ap¬ 
proximately 37 acres of land would be ac¬ 
quired for right-of-way (61 pages). Com¬ 
ments made by: USDA. EPA. HEW. HUD. DOI. 
DOT. and state agencies. (ELR Order No. 
31436) (NTIS Order No. EIS 73 1436- P.) 

Rt. 183. Randolph Road. Montgomery 
County. Md„ September 4: The propoeed 
project 1» the relocation and redesign of Rt 
183 (Randolph Road) to a six land divided 
highway from Georgia Avenue to New Hamp¬ 
shire Avenue. Length 1* 2D miles. A 4(f) 
statement li ji* been submitted to obtain 3 8 
acres of land from the Northwest Branch 
Park (Wheaton Regional Park). An unspeci¬ 
fied amount of land will be acquired. The 
project will Increase noise and atr pollution 
levels (296 pages). Comment* made by: DOI 
EPA. state and local agencies, and concerned 
citizens (ELR Order No. 31453) (NTIS Order 
NO. EIS 73 14S3-P ) 

Nebraska Highway No. 14. Nebr.. August 31: 
The proposed project is the reconstruction of 
3D miles of Nebraska Highway 14 between 
UJB. 136 and the Nelson City Limits. An un¬ 
specified amount of tand will be acquired for 
right of way. A 4(f) review is required to 
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obtain land from a park, club and wunp area. 
The project will increase noise and air pollu¬ 
tion levels. Loss of wildlife will occur (61 
pages). Conunenta made by; USDA. COK, 
DOI. DOT. EPA. and atate agencies. (BLR 
Order No. 31441) (NTI3 Order No. EIS 73 
1441 F.) 

State Highway 33. Delaware County. Okla.. 
August 31; The proposed project constats of 
developing a 4-lane divided highway, pri¬ 
marily on new alignment for that segment of 
SH 33 from 8H 10. easterly 13.7 miles to the 
Arkansas State line. Adverse impacts of the 
action Include displacement of 27 single 
families dwellings and 7 businesses and the 
reduction of pasture lands (43 pages). Com¬ 
ments made by: DOI. EPA. and state agen¬ 
cies. (ELR Order No. 31430) (NTIS Order No. 
EIS 73 1439-F.) 

Airport Road. El Paso County. Tex.. Au¬ 
gust 31: The statement refers to the proposed 
Improvement of Airport Road (PAM 6022)— 
Fred Wilson Rood (FAM 6023) from Haan 
Road to U S. 54. a distance of 2.35 miles. The 
action consists of eliminating the at-grade 
railroad crossing near Railroad Drive, minor 
realignment, widening of traffic lanes, over¬ 
laying of deficient pavement, and Improve¬ 
ment of traffic signals, etc. (64 pages). Com¬ 
ments made by: COB. HEW, USDA. EPA. 
DOIS. and State and local agencies (ELR Or¬ 
der No. 31437) (NTIS Order No. EIS 73 
1437-F.) 

State Highway 72. Karnes County. Tex.. Au¬ 
gust 31: The proposed project consists of 
constructing a new pavement with paved 
shoulders. The project length is 2 miles with 
approximately one half on new location. Ad¬ 
verse effects on the environment include 
erosion, water pollution, destruction of plant 
vegetation, and urban congestion (13 pages). 
Comments made by: USDA. HEW, COE. DOI. 
EPA. and DOT. (ELR Order No. 31438) 
(NTIS Order No. EIS 73-1438-F.) 

West Seattle Freeway. Washington, Au- 
guest 31: Proposed is the construction of a 
3-mile limited access facility between Inter¬ 
state 6 and 30th Avenue Southwest within 
the existing Spokane Street corridor. Major 
components of the project Include twin hlgh- 
lovel fixed span bridges over the West Water¬ 
way: Interchanges at major artcrtals; a bas¬ 
cule bridge to provide for local circulation 
between Harbor Island and West Seattle: ex¬ 
clusive transit lanes; and landscaping. Ap¬ 
proximately 20 families and 60 business* will 
be displaced to acquire additional right-of- 
way (3 volumes). Comments made by: COE. 
EPA, HUD. DOT. U8CO, and State and local 
agencloe (EIR Order No. 31436) (NTI8 Order 
No. EIS 73 1435-F.) 

US Watte Rksoubcks Council 

Contact; Mr. Don Maughan, Director. 2120 
L Street NW.. 8th Floor, Washington. D.C. 
20037 (202 ) 264-6303 

Final 

Principles and Standards for Planning. 
September 4: The Principles and Standards 
for Planning Water and Related Land Re¬ 
sources are established to achieve coopera¬ 
tively determined objectives through the co¬ 
ordinated actions of the Federal. State and 
Local governments; private enterprise and 
organisations and individuals. Objectives are 
to enhance national economic development 
and enhance the quality of the environment 
by management, conservation, preservation, 
creation, restoration or improvement (13 
pages). (ELR Order No. 31461) (NTIS Order 
No, EIS 73 1451-F.) 

The following statement was inadvert¬ 
ently deleted from its appropriate Fed¬ 
eral Register listing. It was received by 
the Council on July 13,1973. 


Department op Commerce 

Contact: Dr. Sidney R. Gailer. Deputy As¬ 
sistant Secretary for Environmental Affairs, 
Department of Commerce, Washington. D C. 
20230 (202) 967-4336. 

Final 

Foreign Trade Sub-Zone 9A. Oahu County, 
Hawaii. July 13: Proposed Is the modification 
of a grant for Foreign-Trade Sub-Zone 9A. Is¬ 
sued to the State of Hawaii. The modification 
would permit the construction and operations 
of a synthetic natural gas plant at Ewa. Op¬ 
eration would be by Gtiaoo. Inc. The gas will 
be piped 22 miles to Honolulu. Adverse Im¬ 
pact will Include the emission of 1,31* lbs/ 
day of air pollution; and the emission of 20 
gpm of process water Into a disposal well (126 
pages). Comments made by: EPA and one 
state agency and concerned citizens. (ELK 
Order No. 31169) (NTIS Order No. EIS 73 
1169-F.) 

Timothy Atkeson, 

General Counsel. 

(PR Doc.73-19710 Filed 9-14-73:8:45 am) 


FEDERAL COMMUNICATIONS 
COMMISSION 

| Docket No. 19773; FCC 73-9331 

BROADCASTS OF SPORTS EVENTS 

Ord«r Further Extending Time for Filing 
Comments in Notice of Inquiry 

In the matter of practices of licensees 
and networks in connection with broad¬ 
casts of sports events. 

1. On June 13. 1973, the Commission 
adopted a Notice of Inquiry in the above- 
captioned proceeding. Publication was 
given in the Federal Register on June 
29.1973. 38 FR 17270. The comment date 
designated was July 30. 1973. 

2. Subsequently. Columbia Broadcast¬ 
ing System. Inc., the National Hockey 
League, and the Commissioner of Base¬ 
ball. by counsel, separately filed requests 
for an extension to and including Satur¬ 
day, September 15, 1973. for filing of 
comments, and based upon the reasons 
set forth for their requests, the Commis¬ 
sion on July 19. 1973. <38 FR 19915). 
ordered that the date for filing com¬ 
ments be extended to an including Sep¬ 
tember 17,1973. 

3. On August 31. 1973. the American 
Broadcasting Companies. Inc. (ABC), 
by counsel, requested that the Commis¬ 
sion further extend the time for filing 
comments in the above-captioned pro¬ 
ceeding to and including October 15. 
1973. ABC states that since it operates a 
television network which offers extensive 
sports programming, it desires to par¬ 
ticipate fully In tilts proceeding; that in 
order to respond fully and properly to 
the various factual questions, it has 
undertaken a comprehensive review of 
the many and varied contracts and other 
material which bear upon the matter, 
and that, furthermore, the legal Issues 
attendant to the inquiry require careful 
examination and analysis. ABC states 
that while progress has been made in 
formulating responsive comments and 
many contracts already have been 
analyzed, it finds that additional time 
will be necessary to provide information 


of maximum assistance to the Commis¬ 
sion. and tliat its task has been further 
complicated by conflicting commitments 
of ABC personnel and counsel. It states, 
finally, that other Commission proceed¬ 
ings of perhaps less significance and 
demanding less time to prepare com¬ 
ments, have allowed a longer period for 
commenting than here is requested. 

4. Accordingly, because of the benefit 
of having meaningful data and com¬ 
ments from parties able to shed light on 
the subject of the inquiry, and based on 
ABC’s representations. It is ordered 
That the date for filing comments is ex¬ 
tended to and including (Monday) Octo¬ 
ber 15. 1973. However, as was stated tn 
the prior Order extending the comment 
deadline, it is undersi ruble to delay this 
proceeding unduly. Therefore, it is not 
anticipated that further extensions of 
time will be granted. 

6. This action is taken pursuant to 
authority found in Sections 4<1) and 303 
<r> of the Communications Act of 1934 
as amended. 

Adopted September 6. 1973. 

Released September 11. 1973. 

Federal Communications 
Commission, 

f seal 1 Vincent J. Mullins. 

Acting Secretary. 

I FR Doc.73-19690 Filed 9-14-73:8:30 am) 


(Report 666] 

COMMON CARRIER SERVICES 
INFORMATION 1 

Domestic Public Radio Services 

Applications Accepted for Filing ‘ 

September 10. 1973 
Pursuant to $$ 1.227(b) (3) and 2130 
(b) of the Commission's rules, an appli¬ 
cation. in order to be considered with 
any domestic public radio services ap¬ 
plication appearing on the list below, 
must be substantially complete and ten¬ 
dered for filing by whichever date is 
earlier: <a> The close of business 1 busi¬ 
ness day preceding the day on which the 
Commission takes action on the previ¬ 
ously filed application; or <b) within 60 
days after the date of the public notice 
listing the first prior filed application 
(with which subsequent applications are 
in conflict) as having been accepted for 
filing. An application which is subse¬ 
quently amended by a major change will 
be considered to be a newly filed appli¬ 
cation. It is to be noted tliat the cutofT 
dates are set forth in the alternative- 
applications will be entitled to consid- 


1 All applications listed below are subject 
to further consideration and review and may 
be returned and/or dismissed if not found to 
be tn accordance with the Commission * 
rules, regulations, and other requirement.* 
•The above alternative cutoff rules apply 
to those applications listed below as having 
been accepted In Domestic Public Land Mo¬ 
bile Radio. Rural Radio. Poliit-to-Polnt 
Microwave Radio, and Local Television Trans¬ 
mission Services (part 21 of the rules). 
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cratlon with those listed below IX filed 
by the end of the 60-day period, only if 
the Commission has not acted upon the 
application by that time pursuant to the 
first alternative earlier date. The mutual 
exclusivity rights of a new application 
are governed by the earliest action with 
respect to any one of the earlier filed 
conflicting applications. 

The attenton of any party in interest 
desiring to file pleadings pursuant to 
sec. 309 of the Communications Act of 
1934. as amended, concerning any do¬ 
mestic public radio services application 
accepted for filing, is directed to $ 21.27 
of the Commission’s rules for provisions 
governing the time for filing and other 
requirements relating to such pleadings. 

Federal Communications 
Commission. 

1 seal 1 Vincent J. Mullins, 

Acting Secretary . 

Applications Accepted For Filing: 

Domestic Public I .and Mobile Radio Service 

20218-C2-AL-74—Marie E Tadlock d/b/as 
Tadlock’s Radio Dispatch. Consent to As¬ 
signment of License from Marie E TadlocX 
d/b/as Tadlock's Radio Dispatch. 
ASSIGNOR, to Terry Dorothy Ortrela, Con¬ 
servator of the person and estate of Marie 
E. Tadlock. d/b/lM Tadlock** Radio Dis¬ 
patch. ASSIGNEE. Station: KMA2&9. 
Gulnda, California. 

20J19-C2-P-74—Telephone Communications, 
Inc. (New). C.P. for a new 2-way station to 
operate on 454.125 MHz at 4 South Genoa- 
see Street. Waukegan. Illinois. 

20220- C2-P-74—Tel-Car Corporation (New). 
CP. to change antenna system and loca¬ 
tion to 9200 South Dadeland Boulevard. 
South Miami. Florida, operating on 152.24 
MH* (1-way) Loo. #3. 

20221-C2-P-74—The Bell Telephone Com¬ 
pany of Pennsylvania (KGC412). C.P. to 
change antenna system and location, re¬ 
place transmitter and to change power, 
operating on 162.57 MHz at Tlodaghton, 

2 0 miles south of MontoursviUe. Pennsyl¬ 
vania. 

20232-C2-P-74—Ashtabula Telephone Com¬ 
pany (New). C.P. for a new 1-way station 
to operate on 158 10 MHz. at 4616 Park Ave¬ 
nue, Ashtabula. Ohio. 

-i>249-C3-P-74—Teton Radlocom. Inc. 
(New). CP. for a new 1-way signaling sta¬ 
tion to operate on 158.70 MHz at 81 Willow 
Street, Jackson, Wyoming. 

20250-C2-P-74—Teton Radlocom. Inc. 
(New). CP. for a new 2-way station to op¬ 
erate on 152.03 MH* at 81 Willow Street. 
Jackson, Wyoming. 

20251 -C2~Rr-74—The Bell Telephone Com¬ 
pany of Pennsylvania (KC7944). Renewal 
of License expiring 8-7-73. TERM: 8-7-73 
to 8-7-74 (Developmental). 

20252-C2-P- (2) -74—Wisconsin Telephone 
Company (KSA804). CP. to change an ten- 
ha system, antenna location, control point 
location, replace transmitter, and to 
change power operating on 152.63 and 
152.57 MHz. at 6.0 miles South of Green 
Bay. Town of Qlenmore, Brown County. 
Green Bay, Wisconsin. 


Major Amendments 

2963-C2-P-(8)-72—Empire Communications 
Company (New). Eugene. Oregon. Amend 
to change the location of control station 
#2 to 392 East 3rd 8treet, Eugene. Oregon. 
Also, change the frequency of the control 
station transmitter at Loc, #1 to 75.98 
MHz. All other particulars are to remain as 
reported on PN # 671 dated November 22, 
1972, and amended by PN #593. dated 
April 24, 1972. 

2344—C2-P-73—Charles H. Beard d/b/as 
Orandbury Communications Company 
(New), Granbury. Texas Amend to 
change base frequency to 162.03 MHz. All 
other particulars are to remain the same 
as reported on PN #618. dated 10-18-72. 

Informative 

It appears that the following applications 
may be mutually exclusive and subject to 
tho Commission’s Rules regarding ex parte 
presentations, by reasons of potential elec¬ 
trical Interference. 

Wisconsin 

Racine Private Police, Inc. (New). 1I72-C2- 
P-(2)-73. 

Illinois 

Northern Illinois Radio Phone (KTS200), 
1942-C2-P-73. 

Corrections 

20192-C2-P- (2) -74—A If call, Inc. (KIY779), 
Correct to read adding control facilities 
on 454.100 MHz and to change antenna 
system, antenna location, power, and to 
replace transmitter at base station loca¬ 
tion operating on 152.24 MHz. 
8939-C2-P-(6)-73—South Central Bell Tele¬ 
phone Company (KIB389). Correct to 
read: relocating 464.375 and 454.625 MHs 
to a new site to be Identified as Loc. #4 
(Base), also freq.: 454.450 and 454 475 
MHs. at Approx. 7.9 miles NE. of Signal 
Mountain, Tennessee. And to add test fa¬ 
cilities 157.77. 157.89, 158 07, 459.450, And 
459.476 MHz at 919 Lindsay 8t.. Chatta¬ 
nooga, Tennessee. 

Point to Point Microwave Radio Service 

688- C1-P-74—American Television and Com¬ 
munications Corporation. (New) Char¬ 
lotte. North Carolina. Lat. 35* 10*5(2" N., 
Long. 80*46*33" W. CP. for new station 
on frequency: 11.015H MHz toward Con¬ 
cord. North Carolina, on azimuth 31* 21*. 

689- C1-P-74—Same. (New) 0 6 mile North of 
Concord, North Carolina. Lat. 35 23*42A" 
N., Long. 80*37*0.5" W C.P. for a new sta¬ 
tion on frequency: 11.305V MHz toward 
Salisbury, North Carolina, on azimuth 
22 * 00 *. 

690- C1-P-74—Same. (New) One mile North 
of Salisbury. North Carolina. Lat. 35*42*02" 
N.. Long. 80*27*55" W. C.P. for a new sta¬ 
tion on frequency: 11,016V MHz toward 
Lexington. North Carolina, on azimuth 
50*53*. 

691- Cl-P-74—8ame. (New) One mile NE. of 
Lexington. North Carolina. Lat. 3550*45.5" 
N.. Long. 00*14*59" W, CP. for a new sta¬ 
tion on frequency: 11.305H MHz toward 
High Point. North Carolina on azimuth 
60*06*. 

692- C1-P-74—8ame. (New) One mile West 
of High Point, North Carolina. Lat. 
35*58*69.6" N.. Long. 80*03*41" W. CP. 
for a new station on frequency: 6034.2V 
MHz toward Greensboro, North Carolina, 
on azimuth 55*34*. (Note. —A waiver of 
Section 2.1701(1) Is requested by American 
Television M Communications Corp.) 


093-C1-P-74—8a me. (New) Greensboro. 
North Carolina. Lat. 36 ”03*46" N.. Long. 
79*48*54" W. CP. for a new station on 
frequency: 6345AH MHs toward Burling¬ 
ton, North Carolina, on azimuth 71*48*. 

604—Cl-P-74 -Rame. (New) Two miles NW. 
of Burlington, North Carolina. Lat. 
36*08*25" N . Long. 79*31*23" W CP. for a 
new station on frequencies: 6286.2H MHz 
and 6345.511 MHz toward Chapel Hill, 
North Carolina, on azimuth 132*00*. 

695- C1-P-74—Same. (New) Pour miles BW. 
of Chapel Hill, North Carolina. Lat. 
35*62*20'* N., Long. 79*00*28.5" W CP. 
for a new station on frequencies: 6034 2H 
MHz and 6093.5H MHz toward Durham. 
North Carolina, on azimuth 80*41*. 

696- C1-P-74—8outh Central Bell Telephone 
Company. (KJA21). 1316 Adams Street, 
Montgomery, Alabama. Lat. 32*22*26" N . 
Long. 86*17*24" W. CP. to add a trans¬ 
mitter and frequency: 4010V toward 
Ramer. Alabama, on azimuth 174*08*. 

607-Ci-P-74—Same (KJA22) Approx 2 3 
miles BSW. of Ramer. Alabama Lot. 
32 01*16" N.. Long. 0O , l4*5l" W. CP. to 
add transmitter and frequencies: 3970H 
toward Troy. Alabama, on azimuth 
129*21*; 3970V toward Houston HUU. Ala. 
on azimuth 354*10*. 

698-C1-P-74—Same. (KJA25) l mile NK. of 
Troy, Alabama Lat. 3!*49*08" N.. Long 
85*57*80** W. C.P. to add transmitter and 
frequencies: 3710H toward Rutledge, Ala, 
on azimuth 258*39'; 4010H toward Ramer, 
Ala_ on azimuth 309*30*. 

609-C1-F-74—Same. (KJN20) Approx. 1.8 
miles N. of Rutledge. Ala. Lat. 31*46*26" 
N.. Long. 86*18*42" W. CP. to add trans¬ 
mitter and frequencies: 3750H toward Boy¬ 
kin. Ala, on azimuth 224°35'; 3750H to¬ 
ward Troy, Ala^ on azimuth 78*28', 

700- C1 -P-74—South Central Bell Telephone 
Company. (KJN22). Approx. 1 mile NE. of 
Evergreen. Alabama Lat 31 •26*48" N„ 
Long. 86-56*24" W. C.P to add transmitter 
and frequencies: 3750H toward Brewton, 
Ala., on azimuth 212-31*: 3750H toward 
Botkin. Ala., cn azimuth 77*05*. 

701- Cl-P-74—Same (KJ073) Approx. 12 
miles West of Plomaton, Alabama. Lat. 
30-50*53" N . Long. 87-17*23" W. CP. to 
add transmitter and frequencies: 3970V 
toward Atm ore. Ala., on azimuth 274*07'; 
3970V toward Brewton, Ala., on azimuth 
36*09*. 

702- C1-P-74—Same. (KJN21) Boykin. Approx. 
7A miles ESE. of McKenzie. Alabama, lat. 
31*30 54" N, Long. 86’35'24" W. C.P to 
add transmitter and frequencies* 3710H 
toward Evergreen, Ala . on azimuth 257-15'; 
3710H toward Rutledge, Ala., on azimuth 
44**26*. 

703- Cl -P-74— Same. (KJN24) 6 5 miles 

NW. of Brewton. Ala. Lat 31-09*26" N. 
Long. 87-09*16" W. CP. to add transmitter 
and frequencies: 4010V toward Plomaton, 
Ala., on azimuth 216-13*.; 3710H toward 
Evergreen. Alabama, on azimuth 32-25*. 

704 C1-P-74—Same. (KJG71) West 14 th 
Street. Bay Mlnette, Alabama. Lat. 
80-53*33" N , Long. 87-47*36" W. CP. to 
add transmitter and frequencies: 3970V 
toward Mobile. Ala., on azimuth 227'-36*: 
3970V toward At mo re, Alabama, on azi¬ 
muth 64-10*. 

705-C1 “P-74—Same. (KJG72) 1.1 miles SW. 
of Atmore. Alabama. Lat. 31-00*41*' N . 
Long. 87-30*27" W. CP. to add transmitter 
and frequencies: 4010V toward Bay Ml- 
nette, Ala., on azimuth 244*10'; 4010V 
toward Plomaton. Ala., on azimuth 94-01*. 
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706- C1-P-74—Sdmc. (KJA85), 100 North 

Franklin 8trect. Mobile. Alabama. Lat. 
30*41*31” N., Long. 88*02*60" W. CP. to 
add transmitter and frequency 40I0V 
toward Bay Mlnette, Alabama, on azimuth 
47*29'. 

707- Cl-P-74—Southern Belt Telephone and 
Telegraph Company. (KJG28). Olaaay 
Mountain; approx. 3 miles ENE. of Pickens, 
South Carolina. Lat. 34*54*00" N.. Vang. 
82*39'36'* W. CP to add a transmitter 
and frequencies: 6197.2H toward Anderson. 
South Carolina, on azimuth 179*03'; 
01972V toward Clcmaon. South Carolina, 
on azimuth 214-00*. 

708- Cl -P-74—Same, l KIT63) 218 College 

Street. Greenville. South Carolina. Lat. 
34-51'10" N., Long. 82-24'00". CP. to add 
a transmitter and frequency: 59452 V 
toward Glassy Min.. South Carolina, on 
azimuth 281*52*. 

709- Cl-P-74—Same. (KJH31) 401 East Main 
Street. Spartanburg. South Carolina. Lat. 
34*57*07" N.. Long. 81*56*I2" W. CP. to 
replace transmitter operating on frequency 
3910V. add transmitter and add frequen¬ 
cies: 5974SH toward West Springs. South 
Carolina, on azimuth 148-09’; 0152.811. 
5974 8H toward OafTney, S.C. on azimuth 
67*22'. 

710- CI-P-74—Southern Bell Telephone and 
Telegraph Company. (KJH52). 0.7 mile BE. 
of Went Springs. South Carolina. Lat. 
34-45'40" N.. long. 81*46*35" W. CP. to 
add a transmitter and frequency: 10.875H 
toward Union. South Carolina, on azimuth 
108*48*. 

71 l-Cl-P-74—Same (KJX36) 2 miles South 
of Gaffney, South Carolina. Lat. 35*02*55" 
N.. Long. 81*38*14" W. CP. to delete fre¬ 
quency 6204.6V MHz and add 6226.9H MHz. 
6404-AH toward Filbert. South Carolina, 
on azimuth 90*16*. and add frequency 
62269V toward Spartanburg. S.C„ on azi¬ 
muth 247*31'. 

712- Cl—P-74—Same. (K1T6I) 208 Broad 

Street. Clinton. South Carolina. Lat. 
34*28*13" N- Long. 81*52*55" W. CP. to 
change antenna system, add a transmitter, 
and frequency 6004.5H toward Greenwood. 
8.C.. on azimuth 216*58*. 

713- C1-P-74—Same. (KIN55) 5.5 miles North 
of Kershaw. South Carolina. Lat. 34*37*37" 
N.. Long. 80-33 04" W. CP. to add a trans¬ 
mitter and frequency: 11445V toward Page- 
land. S C., on azimuth 41*42*. 

714- C1-P-74—Same (KJH41) 7 miles Wert 
of HartsvIUo. South Carolina. Lat. 
34*21*25" N.. Long 80* 12*03" W. CP. to 
add a transmitter and frequencies: 6345 5H 
toward Society Hill. 8.C„ on azimuth 
66*12*; 6345.5V toward Kershaw, 8.C.. on 
azimuth 313*03*. 

716- C1-P-74—Same. (KJH42 ) 29 miles 8W. 
of Society Hill. South Carolina. Lat. 
34*28*51" N-. Long. 79-51*37** W. C.P. to 
add a transmitter and frequency: 0093 5H 
toward BennotUvllle, S,C, on azimuth 
47*16*. 

718-C1-P-74—Same. (KJA97) 218 South Colt 
Street. Florence. 8outh Carolina. Lat. 
34*11*39** N. C.P. to add a transmitter and 
frequency: 61523V toward Marlon. S.C.. 
on azimuth 92-34*. 

717- C1-P-74—Same. (KJA06) Pine at Harlee 
Street. Marlon. South Carolina. Lat. 
34*10'4T** N., Long. 79*23*63" W. CP. to 
add a transmitter and frequencies: 6404 8V 
toward Dillon. 8.C., on azimuth 5*52*; 
63752V toward Gurley. 8.C., on azimuth 
121*40*. 

718- C1-P-74—Same. (KJA99) Harrison at 
4th Avenue, Dillon, South Carolina. Lat. 
34-25*02" N . Long. 79*22*07" W. CP. to 
change antenna system, Freqs. 5937.811. 
and 6056.4H. 


719- C1-P-74—Same (KJB48) 2 mil css SB. of 
intersection of S.C. County Road No. 7 and 
No, 37, South Carolina. Lat. 34-07'26" 

Long 80*24*41" W. CP. to add transmitter 
and frequencies: 62262H toward Sumter. 
8X3, on azimuth 163-49*; 62269V. 62862V 
toward Blshopvllle. S.C . on azimuth 54*31*. 

720- C1 -P-74—Same. (KJA71) 1209 Brood 

Street, Camden. S.C. Lat, 34-14'57" N„ 
Long. 80-36*26" W. CP. to add a trans¬ 
mitter and add frequencies: 5974AH via 
power split toward Pleasant Hill, S.C.. on 
azimuth 349-59* and toward Spring Hill. 
8.C.. on azimuth 127*32'; 6004 5V toward 
Pleasant Hill. 8.C„ on azimuth 349-59*. 

721- C1-P-74—Southern Bell Telephone and 

Telegraph Company. (KJB49) 16 South 

Rarvin Street. Sumter. South Carolina. 
Lat. 33*55 08** N.. Long 80*20*24" W. 
C.P. to add transmit ter and frequencies: 
59748V toward Spring Hill. S.C.. on 
azimuth 343*61*; 60633V toward Manning. 
S.C.. on azimuth 165*03*. 

722- C1-P-74—Same. (KJW87) 2 miles NW. 
of Lake City, South Carolina, Lat. 33*53'- 
38" N.. Long. 79*46*02" W. CP. to add 
transmitter and frequencies: 3750H, 
3830H toward Lane, South Carolina, on 
azimuth 195*36*. 

723- C1-P-74—Same. (KJM80) 1 mile NW. 
of Lane. South Carolina. Lat. 33*32*08" N„ 
Long. 79'53* 12" W. CP. to change an¬ 
tenna system, add transmitter and fre¬ 
quencies: 371GH. 3790H toward Moncks 
Corner, S.C,, on azimuth 198*24*; 6004.5V 
toward Andrews. South Carolina, on 
azimuth 107*13*. 

724- C1 -P-74—Same. (KTY59) 1645 Hampton 
Street, Columbia, South Carolina. Lat. 
34*00*29" N.. Long. 81*01*42" W. CP. to 
add a transmitter and frequency: 5974.8V 
toward Swansea, S.C.. on azimuth 
188*11*. 

725- C1-P-74—Same. (KJC87) 1.7 miles East 
of Swansea. South Carolina. Lat. 33*44*42" 
N.. Long. 81*04*25" W. CP. to add trans¬ 
mitter and frequencies: 62282V via power 
split toward Orangeburg. S.C.. on azimuth 
144*29* and toward Blackvllle, S.C., on 
azimuth 208*09'; 63159H toward Orange¬ 
burg. S.C., on azimuth 144*29*. 

720-C 1 -P-74—Same. (KJC88) Approx. 4 
miles NNW. of Block vllle. South Carolina. 
Lat 33*24*55" N.. Long. 81*17*02" W, CP. 
to add a transmitter and add frequency: 
615243V and H via power split toward 
Allendale. 5.C.. on azimuth 188*02* and 
toward Montmorencl. SO., on azimuth 
289*04*. 

727- C1 -P-74—Same. (KJC89) 3 miles NW. 
of Allendale. S.C. Lat. 32*01*56" N., Long. 
81*20*53" W. CP. to add a transmitter 
and frequency: 3970V toward Walterboro, 
S.C , on azimuth 107*30*. 

728- C1-P-74—Same. (KJC90) 83 miles 

Wert of Walterboro, South Carolina. Lat. 
82*53*10" N„ Long 80*48*34** W. CP. to 
add transmitter and frequencies: 4010V 
toward Summerville. SC., on azimuth 
91*49*; 6162.8H toward Loboco, 8C , on 
azimuth 171*23*. 

729 Cl-P-74—Same. (KJC91) 10 miles SW. 
of Summerville. South Carolina. Lat. 
32*52*20" N . Long. 80*16*22** W. CP. to 
add a transmitter and frequency: 3970V 
toward Charleston. S.C., on azimuth 
160*59*. 

730- C1-P 74—Same. (KJH35) 1.5 miles West 
of Montmorencl. South Carolina. Lat. 
33*31*26" N.. Long. 81*39*40" W. CP. to 
add a transmitter and frequency: 10JT75H 
toward Aiken. 8.C., on azimuth 302*47*. 

731- Cl -P-74—Same. (KJH38) 231 Laurens 
8t.. Aiken. S.C. Lat. 33*33*30" N.. Long. 
81*43*30" W. CP. to delete frequency 
5967.4 and add frequencies: 6034.2H 
61S2.8H toward Johnston. S.C., on azimuth 
347*09*. change antenna system and re¬ 
place transmitter. 


732-CI-P-74—Southern Bell Telephone and 
Telegraph Company (KJJ71) 401 Addison 
Street, Johnston. South Carolina Lat. 
33*49*50" N.. Long. 81*47*58" W. CP. to 
change antenna system. 

406-C1-P-74—The Mountain Slates Tele¬ 
phone (KLO 88 ) 13.5 miles ESE of 

Artesla, New Mexico. Let. 32*48*14*' N, 
Long. 104*10*40" W. CP. to replace trans¬ 
mitter. change pts. of communication 
and add frequency 6004,5V toward Maroon 
Cliffs, NU , on azimuth 138* 19*. 

759 C1-P 74- Florida Telephone Corpora¬ 
tion. (KIL81) 54 East Second Street, 

Apopka. Florida. Lat. 28*40*29" N.. Lon S 
81*30*35** W C.P. to change antenna sys¬ 
tem. replace transmlttter. and for addi¬ 
tional facilities. Frequencies: 6226 vV. 
6345.5V toward Leesburg. Fla., on azimuth 
292*57*; 6286 2V, 6404 8V toward Winter 
Garden. Fla. on azimuth 212*45*. 

760-C1 -P-74—Same. <KI044). Winter, Flor¬ 
ida. Lat. 28*34*02" N.. Long. 81*35*09** W. 
C.P. to change antenna system, replace 
transmitter, and for additional facilities 
Frequencies: 6152 Bli, 6034.2H toward 
Apopka. Fla., on azimuth 32*45*. 

701-Cl-P-74—Same. (KIO 66 ) 425 North 

Third Street. Leesburg. Florida. Lat 
28*48*64" N., Long. 81*52*38" W. CP. to 
change antenna system, replace trans¬ 
mitter, and for additional facilities. Fre¬ 
quencies: 6974 8V, 60935V toward Apopka. 
Fla., on azimuth 112*57*. 

Informative 

File nos, 763-C1-P-74 through 764-C1-P- 
74 (The Mountain States Telephone and 
Telegraph Company requests authorization 
to provide additional circuit capacity and 
one channel for video service by broadband - 
lng and also proposes to change antenna 
system (KICK57. KKK68. KLU90). 

Major Amendment* 

9949-C1-MP-73—Data Transmission Com¬ 
pany. (WQP25) 55 miles 8K. of Tuttle. 
Oklahoma. Mod. of CP. (3001-01-P-70). 
Change polarization of frequency 6152 8 
MHz toward El Reno to vertical. 

9953- C1-MP-73—Same. (WQP29) 4-0 mile* 
NB of Perkins, Oklahoma. Mod. of C P 
(3006 Cl-P-70). Change frequency on azi¬ 
muth 30*06* toward Camp Creek to 0404 8 
MHz (H). 

9954- C1-MP-73—Same. (WQP30) Camp 

CVeck. 9.0 miles B. of Glencoe, Oklahoma 
Mod. of CP. (3006-C1-P-70). Change fre¬ 
quency on azimuth 216*12' toward Perkins 
to 61526 MHz (H). Change frequency on 
azimuth 78*23* toward Wareaha Creek to 
5945 2 MHz (H). 

9955- C1-MP-73—Same. (WQP31) Warevhu 
Creek. 5.0 miles E. of Osage. Oklahoma. Mod 
Of CP. (3007-C1 -P-70). Change frequenr 
on azimuth 258*38* toward Camp Creek to 
6197.2 MHx(V). 

tn forma tix* 

The above cited applications were Initially 
filed June 20, 1973. as Informal applicant 
for minor changes, and therefore did not 
appear on any previous public notice. 

7009- C l-MP-73—Data Trurwvm Union Com * 
pany. (WKR42) 6.0 mUes W. of Spring 
Texas. Change polarization and»azimuth of 
frequency 6404.8 MHz toward Houston to 
horizontal and 160*10*. (All other particu¬ 
lars same as reported on Public Notice 
dated 4-2-73 and 9-4-73.) 

3341-Cl-P-73—American Television and 

Communications Corporation. (New) Sta¬ 
tion located 1 mile North of Reldsvllle, N.C. 
Lat. 36*23*46" N. Long. 79*39*43" W 
Amendment to add points of communica¬ 
tion. Prequency 6049.0V MHz (via power 
split) toward Burlington. North Carolina, 
on azimuth of 156*14*. (Nor*.—A waiver 
of Section 21.701(1) Is requested by Ameri¬ 
can.) 
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Application* filed pursuant to sec. 214 of 

the Communication* Act of 1934, as 

amended: 

Telethons Wire Facilities 

P-C-8725—The Bell Telephone Company of 
Pennsylvania it The Ohio Bell Telephone 
Company INFORMAL (SECTION 63 03). 
For authority to supplement existing fa¬ 
cilities between Sharon, Pennsylvania, and 
Youngstown, Ohio. 

P C-6726—American Telephone and Tele¬ 
graph Company FORMAL (SECTION 
63.01). For authority to supplement exist¬ 
ing facilities between DranesvUle, Virginia, 
and Faulkner. Maryland, and Arlington, 
Virginia, and Draneavllle, Virginia. 

P C-6727—ITT World Communications. Inc., 
FORMAL (SECTION 63.01). For authority 
to lease and operate one voice-grade cir¬ 
cuit between Washington, D.C., and Tuck- 
erton. Ne w Je rsey. 

P C-6728—ITT Communications, Inc., Vir¬ 
gin Islands FORMAL (SECTION 63.01). For 
authority to lease one voice-grade circuit 
In the Mage ns Bay terminal of tho Mage ns 
Bay/Tortola Microwave System to Com- 
panla Anontma Naclonal Tclefonos do 
Venezuela. 

P-C-6720—Southern Pacific Communications 
Company INFORMAL (SECTION 63 08). 
For authority to supplement existing fa¬ 
cilities between San Francisco, California, 
and Mount Vaca, California. 

P-C-8612-1—New England Telephone and 
Telegraph Company INFORMAL (SECTION 
6368). For authority to supplement exist¬ 
ing facilities between Hyannts. Massachu¬ 
setts. central office and an existing radio 
repeater site in Barnstable, Massachusetts. 

|FR Doc.73-19597 FUed 9-14-73,8:45 am) 


FEDERAL POWER COMMISSION 

(Docket No. RP74-10) 

ARKANSAS LOUISIANA GAS CO. 

Notice of Proposed Changes In Rates 
Charged 

September 7. 1973. 

Take notice that on August 17, 1973. 
the Arkansas Louisiana Gas Co. of 
Shreveport, Louisiana (Arkla) tendered 
for filing its First Revised Sheet No. 152 
and Supplement No. 1 of Rate Schedule 
XFS-24 to Arkla's FPC Gas Tariff 
Original Volume No. 3. Arkla proposes to 
charge $0.20075 per M c J. (Including 
$00075 per M c.f. Tax Reimbursement) 
under the above rate schedule, and re¬ 
quests that the change in rates become 
effective October 1, 1973. Arkla states 
that its rate schedule concerns a gas pur¬ 
chase contract dated November 1, 1962, 
between Arkla and the Natural Gas Pipe¬ 
line Company of America covering 
Arkla's interests in wells in Bryans Mill 
Field. Cass County, Texas. 

Arkla states that the proposed in¬ 
crease amounts to approximately $330 
per year and results from the normal 
operation of a periodic price escalation 
clause In Article Nine of the contract be¬ 
tween the parties, and the tax reim¬ 
bursement provided for in Article Ten of 
the contract. Arkla further states that 
notice of the proposed rate charge has 
been served upon all parties Involved. 

Any person desiring to be heard or to 
protest said application should file a peti¬ 
tion to intervene or protest with the Fed¬ 


NOTICES 

eral Power Commission, 825 North 
Capitol Street NE., Washington, D.C, 
20426, In accordance with 311.8 and 1.10 
of the Commiss ion’s rules of practice and 
procedure (18 CFR 1.8. 1.10). All such 
petitions or protests should be filed on or 
before September 21. 1973. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make Pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to Intervene. Copies of this 
application are on file with the Commis¬ 
sion and are available for public inspec¬ 
tion. 

Kenneth F. Plumb. 

Secretary . 

|FR Doc.73-19693 Filed 9-14-73;8:46 am] 


(Docket No. CT74-163J 

CITIES SERVICE OIL CO. 

Notice of Application 

September 10,1973. 

Take notice that on September 4, 1973, 
Cities Service Oil Company (Applicant), 
P.O. Box 300, Tulsa, Oklahoma 74102. 
filed in Docket No, Cl74-163 an applica¬ 
tion pursuant to section 7(c) of the 
Natural Gas Act for a certificate of pub¬ 
lic convenience and necessity authorizing 
the sale for resale and delivery of natu¬ 
ral gas in Interstate commerce to Trans- 
western Pipeline Company from acreage 
in Eddy County, New Mexico, all as more 
fully set forth In the application which is 
on file with the Commission and open to 
public Inspection. 

Applicant states that it commenced 
the sale of natural gas on August 13.1973, 
within the contemplation of 5 157.29 of 
the Regulations under the Natural Gas 
Act (18 CFR 157.29) and proposes to con¬ 
tinue said sale for 22 months from Octo¬ 
ber 12, 1973. within the contemplation of 
5 2.70 of the Commission's General Pol¬ 
icy and Interpretations (18 CFR 2.70), 
Applicant proposes to sell approximately 
275,000 M cJ. of gas per month at 52.0 
cents per M cX until August 13. 1974, 
and 54.0 cents per M c.f. thereafter. The 
rates arc subject to upward and down¬ 
ward Btu adjustment. 

It appears reasonable and consistent 
with the public interest in this case to 
prescribe a period shorter than 15 days 
for the filing of protests and petitions to 
Intervene. Therefore, any person desiring 
to be heard or to make any protest with 
reference to said application should on or 
before September 24. 1973. file with the 
Federal Power Commission, Washington, 
D.C. 20426, a petition to Intervene or a 
protest in accordance with the require¬ 
ments of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8 or 
1.10). All protests filed with the Com¬ 
mission will be considered by it In deter¬ 
mining the appropriate action to be taken 
but will not serve to moke protestants 
parties to the proceeding. Any person 
wishing to become a party to a proceed¬ 
ing or to participate as a party in any 
hearing therein must file a petition to 
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Intervene in accordance with the Com¬ 
mission's rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the Jurisdiction conferred upon the 
Federal Power Commission by Sections 
7 and 15 of the Natural Gas Act and the 
Commission's rules of practice and pro¬ 
cedure. a hearing will be held without 
further notice before the Commission on 
this application If no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or 
if the Commission on its own motion 
believes that a formal hearing is re¬ 
quired, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 
Secretary. 

(FR Doc.73-19960 FUfd 0-14-73;8:45 am) 


| Docket Nos. E-8198 and E-6105. et al.) 

CONNECTICUT LIGHT AND POWER CO. 

Order Accepting Initial Rate Schodule, Ini 
hating Investigation end Consolidating 
Proceedings 

September 10, 1973. 
On May 14, 1973, Connecticut Light 
and Power Co. (CJL k P.) filed with the 
Commission a Rate Schedule consisting 
of a Transmission Agreement (Agree¬ 
ment) dated April 1.1973, between C.L. k 
P., The Hartford Electric Light Co. 
<HELCO) and Western Massachusetts 
Electric Co. (Western Massachusetts) 
(collectively, Northwest Utilities or NU> 
and Vermont Electric Power Co., In¬ 
corporated (VELCO). The Agreement 
provides for a transmission service to 
VELCO for the period from May i, 1973. 
through October 31. 1973. CL, k P. states 
that the execution of the Agreement was 
delayed pending the formalization and 
execution of underlying purchase Agree¬ 
ments between VELCO and Consolidated 
Edison Co. of New York, Incorporated. 
CL*. & P. requests that the Commission 
waive Its thirty-day notice requirement 
and permit the rate schedule to become 
effective as of May 1,1973. 

The filing was noticed on June 11.1973, 
with protests and petitions to intervene 
due on or before July 6, 1973. No such 
petitions or protests were received. 

We shall treat tills filing as an initial 
filing and grant waiver of the notice re¬ 
quirements so as to allow for an effective 
date of May 1, 1973. The proposed rates, 
according to C.L. k P., would include 
overall rates of return for NU of 8.22 
percent and a return on equity of 12.2 
percent. Our review of the filing indi¬ 
cates that the proposed rates may not 
be Just and reasonable and may be un¬ 
just, unreasonable, unduly discrimina¬ 
tory or preferential or otherwise unlaw¬ 
ful. Accordingly, wo will institute an 
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Investigation under Section 206 of the 
Federal Power Act to determine the just¬ 
ness and reasonablenes of the tiled rates. 

Wc note that the issues In this pro¬ 
ceeding are substantially the same as 
those in Docket No. E-8105, ct ml., where¬ 
in we ordered, on July 10. 1973, a section 
206 investigation into the justness and 
reasonableness of the rates as proposed 
in that docket. We shall therefore con¬ 
solidate the investigation ordered herein 
with that instituted in that docket. Since 
the parties are presently preparing their 
evidence in Docket No. E-8105, ad¬ 
herence to the procedural dates set forth 
in that docket, which wc order herein¬ 
after, will not unduly prejudice the par¬ 
ties to this docket. 

The Commission finds 

i 1) It is necessary and proper in the 
public interest and to aid in the enforce¬ 
ment of the provisions of the Federal 
Power Act that the Commission enter 
upon an investigation to determine if the 
rates and charges contained in C.L. & P.'s 
proposed rate schedule are in the public 
interest. 

(2) Good cause exists to consolidate 
Docket Nos. E-8198 with E-8105. ct al. 

(3) The disposition of this proceeding 
should be expedited in accordance with 
the procedure set forth in Docket No. 
E-8105 et al.. by our order issued July 10. 
1973. 

(4) Waiver of our notice requirements 
should be granted to permit an effective 
date of May 1. 1973. for the filing in 
Docket No. E-8198. 

The Commission orders 

IK) Pursuant to the authority of the 
Federal Power Act, particularly section 
206 thereof, the Commission's rules of 
practice and procedure, and the regula¬ 
tions under the Federal Power Act (18 
CFR, Chapter I). a public hearing shall 
be hUd to determln if the rates, charges, 
classifications and services contained in 
C.L. & P.'s proposed rate schedule are in 
the public Interest. 

iB) Docket Nos. E-8198 and E-8105. 
et al.. are hereby consolidated since the 
be held to determine if the rates, charges, 
issues of fact and law are substantially 
the same, and the disposition of Docket 
No. £-8198 shall he expedited in accord¬ 
ance with the procedures set forth in 
Docket No. E-8105, et al. 

<C> Waiver of our notice regulations 
as to the filing in Docket No. E-8198 is 
granted and the rates are permitted to 
become effective May 1. 1973. 

(D) The Secretary of the Commission 
shall cause prompt publication of this 
order in the Federal Register. 

By the Commission. 

(seal! Kenneth F. Plumb, 

Secretary . 

(PR Doc.73-19607 Filed 9-14- 71;8:46 am | 

(Docket No. *-772*1 

DELMARVA POWER AND LIGHT CO. 

Notice of Motion for Approval of Settlement 
Agreement 

September 7, 1973. 

Take notice that on August 30, 1973. 
Delmarva Power and Light Company 


(Delmarva) filed with the Commission a 
motion for approval of an attached 
Stipulation and Agreement which is in¬ 
tended to resolve all issues in the above- 
captioned proceedings. Delmarva also re¬ 
quests that all further proceedings be 
suspended pending resolution of 11s mo¬ 
tion. Delmarva proposes an effective date 
of March 1, 1973. for the settlement 
agreement, the date the rates became 
effective subject to refund. 

Under the proposed settlement, the in¬ 
creased charges presently in effect sub¬ 
ject to refund are reduced in the aggre¬ 
gate amount of $170,000 based on 1972 
revenues. 

Copies of this filing ore on file with the 
Commission and arc available for public 
Inspection. Any person desiring to com¬ 
ment upon the settlement offer should 
file such comments with the Federal 
Power Commission. 825 North Capitol 
Street NE„ Washington. D.C. 20426, on 
or before September 14, 1973. 

Kenneth P. Plumb, 
Secretary, 

|FR Doc.73 19093 Filed 8-14 73;8:45 am| 


| Docket No. RP74-7| 

EL PASO NATURAL GAS CO. 

Notice of Tariff filing 

September 7, 1973. 

Take notice that on August 1. 1973. El 
Paso Natural Oas Co. iEl Paso) filed pur¬ 
suant to Part 154 of the Commission’s 
Regulations Under the Natural Gas Act, 
Second Revised Sheet No. 56 to its FPC 
Gas Tariff, First Revised Volume No. 3, 
applicable to its Northwest Division Sys¬ 
tem. El Paso states that the purpose of 
the changes proposed by the tendered 
tariff sheet is to modify the Purchased 
Gas Cost Adjustment Provision (PGAC). 
as contained in said tariff, to permit El 
Paso to Include in POAC rate adjust¬ 
ments any changes in the current level of 
unit amounts per Mcf payable to owners 
of overriding royalty interests. 1 * attribut¬ 
able to leases acquired by El Paso prior to 
October 7. 1969. which may hereafter be 
awarded by arbitration boards. 

El Paso states that it concluded arbi¬ 
tration proceedings before a board of 
arbitrators on July 12. 1973, with Sun 
Oil Co. (Sun), pursuant to the terms of 
a Lease Sole Agreement dated Septem¬ 
ber 26, 1952, for the determination of 
the unit amount per Mcf of the overrid¬ 
ing royalty. El Paso states that it may be 
faced with paying Increased royalty to 
Sun effective as of January 5. 1973. or a 


1 The term overriding royalty refer* to 
override* nnd production payment*, ex¬ 
pressed In oenU-por-M cl. contained In cer¬ 
tain of S3 Paso's lease salt agreement* under 
which certain oU and gas lease* were ac¬ 
quired by TO Paso in the San Juan Basin area 
of northwestern New Mexico and south¬ 
western Colorado. Such agreements provide 
for escalation of the unit amount per M cJL 
of such overriding royalty up to a celUng 
amount (usually at the end at fifteen yean) 
and for redetermlnation thereafter: falling 
agreement of the parties to redetermine the 
unit amount per M c.f. for each subsequent 
five-year period, provision is made for 
arbitration. 


later date as may be established by the 
board of arbitrators and therefore re¬ 
quests waiver of notice requirements of 
§ 154.22 of the Commission’s Regulations 
and that the Commission accept the 
tendered tariff sheet for filing and permit 
it to become effective on that date or 
such later date as may be established by 
said board for any Increase in the unit 
amount per Mcf awarded Sun. The deci¬ 
sion of the board of arbitrators in this 
matter may be expected at sometime 
prior to September 1,1973. 

The filing includes as Appendix A a 
listing of all of El Paso's lease sale agree¬ 
ments containing arbitration provision? 
which have now reached a point in their 
respective terms where, falling agree¬ 
ment of El Paso and the overriding roy¬ 
alty interest owner on a redetermined 
price for a five-year period, arbitration 
can be expected to follow. The filing in¬ 
dicates in the attached Appendix B that 
El Paso's exposure for each 1* increase 
in the unit amount per Mcf of the sub¬ 
ject overriding royalty under such lease 
agreements could approximate an in¬ 
crease of $107,868 annually in El Paso's 
Northwest Division System cost of gas 
which would result in an increase in El 
Paso's Northwest Division System rates 
now under suspension at Docket No. RP 
73-109 by an average of 0.0231 per Mcf 

E3 Paso further requests that waiver 
of the Commission's rules and regula¬ 
tions. including ( 154.38(d)(4), be 
granted as may be necessary to Imple¬ 
ment the Instant filing. 

Any person desiring to be heard or to 
make any’ protest with reference to said 
tariff tender should, on or before Sep¬ 
tember 28. 1973. flic with the Federal 
Power Commission. Washington. DC 
20426, a petition to Intervene or a pro¬ 
test in accordance with the requirements 
of the Commis sion's rules of practice and 
procedure (18 CFR 18 or 1.10) and the 
Regulations Under the Natural Oas Act 
(18 CFR 15.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
Protestants parties to the proceeding 
Any person wishing to become a party to 
a proceeding or to participate as a party 
in any hearing therein must flic a peti¬ 
tion to intervene in accordance with the 
Commission’s Rules. 

Kenneth F. Plums. 

Secretary. 

|FR Doc.73-19700 Filed 8-14-73:8:45 am) 


(Docket No. CTO-ftaiJ 

McCulloch oil corp. 

Order Granting Intervention and Fixing 
Date for Hearing 

SEPTEMan 7. 1973. 

The above-named Applicant has filed 
an application pursuant to section 7(c) 
of the Natural Gas Act. 1 and pursuant to 
9 2.75 • of the Commission's general pol¬ 
icy statements, the optional procedure 
for certificating new producer sales of 


* 15 US.C. section 717, et stq. (1970). 

* 18 CFR 2.75. 
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natural gas set forth In Order No. 455 • 
(hereinafter 5 2.75) for a certificate of 
public convenience and necessity author¬ 
izing the sale and delivery of natural gas 
ill Interstate commerce. 

On February 6. 1973. McCulloch Oil 
Corp. (McCulloch) filed in Docket No. 
CI73-621 an application pursuant to 
I 2.75 of the Commission’s rules of prac¬ 
tice and procedure (18 C.F.R. 5 2.75) for 
authorization to sell natural gas to 
Northern Natural Gas Co. (Northern) 
from the Olsen Prospect* * Ellis County, 
Oklahoma (Hugoton-Anadarko Area). 
The sales contract, dated December 27, 
1972, extends for a term of twenty (20) 
years, and provides for an Initial price 
of 45.5 cents per Mcf with a 1.0 cent per 
Mcf escalation every year of the contract 
term. The contract further provides for 
upward and downward Btu adjustments 
from 1.000 Btu per cubic foot and reim¬ 
bursement to McCulloch for 100 percent 
of any new or additional taxes. 

Upon McCulloch’s acceptance of a cer¬ 
tificate. Northern Is obligated to pay over 
8350,000 with recoupment to be accom¬ 
plished by Northern withholding one- 
sixtieth < V*>) of the prepayment per 
month for the first five years of the con¬ 
tract term* 

Initial deliveries were commenced pur¬ 
suant to 12.75n (18 CFR 2.75n) on 
June 5, 1973. at a rate of approximately 
120,000 M cT. per month. 

Notice of McCulloch's application was 
issued on February 15. 1973, and pub¬ 
lished in the Federal Register on Feb¬ 
ruary 22, 1973 (38 FR 4811). Timely pro¬ 
tests or petitions to intervene were due 
on or before March 12, 1973. Timely pe¬ 
titions to Intervene were filed by the 
following parties: 

American Public Oaa Association 
Associated Oaa Distributors 
Northern Natural Gas Company 

A formal hearing has been requested, 
and we find a hearing is desirable to de¬ 
termine, on the record, whether the 
present and future public convenience 
and necessity will be served by certificat¬ 
ing these sales, and whether the pro¬ 
posed rate is Just and reasonable, taking 
Into consideration all factors bearing on 
maintenance of an adequate and reli¬ 
able supply of gas. delivered at the low¬ 
est reasonable cost. 4 

This hearing is not the proper forum 
for the relitlgation of the propriety of 
the 5 2.75 procedures; that matter is 
now before the Court of Appeals. See 
n. 3. supra. This hearing will be ad¬ 
dressed solely to the Issues of public con¬ 


• Statement Of Policy Relating TO Optional 
Procedure For Certificating New Producer 
Balm of Natural Oaa. Docket No. R-4U. — 
F.P.C. — (issued August S. 1972, appeal pend¬ 
ing mb nom. John E. Moss, et at. v. FJ»C, 
No. 72-1837 (D C. Cir.) 

* Opinion And Order Jutting Certificate Of 
Public Convenience and Necessity And Dc- 
ti'rmintng Just And Reasonable Rater, Opin¬ 
ion No. 659. Btlco Petroleum Corporation , 
Ape*f. et al. Docket Noe. CI73-293. et aJ v _ 
P P.C. ... _ (Issued May 30, 1973. slip op. 
*t para. 21. p. 6). 


venience and necessity, and the Justness 
and reasonableness, of the particular 
sale, and rate herein proposed. 

Those parties and interveners desir¬ 
ing to submit cost and non-cost data 
should structure their evidence to re¬ 
flect the tests under 5 2,75 for determin¬ 
ing the Justness and reasonableness of 
the rate sought. 

No intervenor has questioned North¬ 
ern's need for the additional natural gas 
supplies that will be available to It as 
a result of these purchases. Accordingly, 
we shall require Northern to present evi¬ 
dence os to whether or not a comparable 
supply of natural gas Is available to it 
at any rate lower than the rates pro¬ 
posed in these applications. 

The Commission finds 

(1) It is necessary and in the public 
Interest that the above-docketed pro¬ 
ceeding be set for a formal hearing. 

(2) It is desirable and In the public 
interest to allow the above-named pe¬ 
titioner to intervene in this proceeding. 

The Commission orders 

(A) Pursuant to the authority of the 
Natural Gas Act, particularly sections 
4, 5, 7, 14, 15. and 16 thereof, the Com¬ 
mission's rules of practice and procedure, 
and the regu latio ns under the Natural 
Gas Act (18 CFR, Chapter I) a public 
hearing on the Issues presented by the 
applications herein shall be held com¬ 
mencing October 16, 1973. at 10 am.. 
e.d.t.. In a hearing room of the Federal 
Power Commission. 825 North Capitol 
8treet NR. Washington, D.C. 20426. 

(B) A Presiding Administrative Law 
Judge to be designated by the Chief 
Administrative Law Judge for that pur¬ 
pose (8ee Delegation of Authority, 18 
CFR 3.5(d)), shall preside at the hearing 
in this proceeding pursuant to the 
Commission's rules of practice and 
procedure. 

(C) Applicant and all intervenors sup¬ 
porting tiie applications shall file their 
direct testimony and evidence on or be¬ 
fore September 17, 1973. All testimony 
and evidence shall be served upon the 
Presiding Administrative Law Judge, the 
Commission Staff, and all parties to 
these proceedings. 

(D) The Commission 8taff and all 
Intervenors opposing the applications 
shall file their direct testimony and evi¬ 
dence on or before September 24, 1973. 
All testimony and evidence shall be 
served upon the Presiding Administra¬ 
tive Law Judge, and all other parties to 
these proceedings. 

(E) All rebuttal testimony and evi¬ 
dence shall be served on or before Octo¬ 
ber 1. 1973. All parties submitting re¬ 
buttal testimony and evidence shall serve 
such testimony and evidence upon the 
Presiding Administrative Law Judge, the 
Commission Staff, and all other parties 
to these proceedings. 

(F) The above-named petitioners are 
permitted to intervene in these proceed¬ 
ings subject to the rules and regulations 
of the Commission: Provided, however. 
That the participation of such interven¬ 


ors shall be limited to matters affecting 
asserted rights and Interests as specifi¬ 
cally set forth in said petitions for leavo 
to intervene: and Provided, further. That 
the admission of such interests shall not 
be construed as recognition by the Com¬ 
mission that they or any of them might 
be aggrieved because of any order or 
orders of the Commission entered In 
these proceedings. 

(G) The Administrative Law Judge's 
decision shall be rendered on or before 
November 23. 1973. AH briefs on excep¬ 
tions shall be due on or before Novem¬ 
ber 30. 1973, and replies thereto shall be 
due on or before December 7.1973. 

By the Commission. 

I seal I Kenneth F. Plumb, 

Secretary . 

|FR Doc.72-19606 Filed 9-14-78:8:46 am| 


| Docket No. CP74-631 

SEA ROBIN PIPELINE CO. 

Notice of Application 

September 7.1973. 

Take notice that on August 27. 1973, 
Sea Robin Pipeline Co. (Applicant). P.O. 
Box 1407, Shreveport, Louisiana, filed fit 
Docket No. CP74-53 an application pur¬ 
suant to section 7<c) of the Natural Gas 
Act for a certificate of public conven¬ 
ience and necessity authorizing the con¬ 
struction. during the twelve-month peri¬ 
od commencing September 1, 1973, and 
operation of natural gas purchase facil¬ 
ities. all as more fully set forth in the 
application which is on file with the Com¬ 
mission and open to public Inspection. 

The purpose of this “budget-type" ap¬ 
plication is to augment Applicant's abil¬ 
ity to act with reasonable dispatch in con¬ 
tracting for and connecting to its pipe¬ 
line system supplies of natural gas in 
various producing areas generally coex¬ 
tensive with said system. 

Applicant requests a waiver of para¬ 
graphs U> (i> and (l)(ii) of 5 157.7(b) of 
the Commission's Regulations under the 
Natural Gas Act. which limit Applicant 
under the requested authorization to a 
total of $7,000,000 worth of gas purchase 
facilities with no single project in excess 
of twenty-five percent of $7,000,000, so 
that it may construct under the requested 
authorization up to $10,000,000 worth of 
gas purchase facilities with no single 
project in excess of $2,500,000. Applicant 
asserts that this waiver is necessary be¬ 
cause the facilities proposed herein will 
be constructed in deep water, at groat 
distances from shore, with periods for 
safely conducted construction activities 
severely limited by capricious weather, 
all of which substantially increase con¬ 
struction costs. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before Octo¬ 
ber 2. 1973, filed with the Federal Power 
Commission. Washington. D.C. 20428, a 
petition to intervene or a protest In ac¬ 
cordance with the requirements of the 
Commission' s rul es of practice and pro¬ 
cedure (18 CFR 1.8 or 1.10) and tho 


No. 179— Ft. I-17 


FfOCkAL MOlSTEt, VOL 3$, NO. 179—MONDAY. SLRttMBSt 17, 1473 








2G026 


NOTICES 


Regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party to 
a proceeding or to participate as a party 
in any hearing therein must file a peti¬ 
tion to Intervene In accordance with the 
Commission's rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the Jurisdiction conferred upon the 
Federal Power Commission by sections 
7 and 15 of the Natural Gas Act and the 
Commission's rules of practice and pro¬ 
cedure. a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate is required by the pub¬ 
lic convenience and necessity. If a peti¬ 
tion for leave to intervene is timely filed, 
or if the Commission on its own motion 
believes that a formal hearing is re¬ 
quired. further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb. 

Secretary . 

|PR Doc.73-19600 Piled 9-14-73:8:45 am) 


{Docket No. RP73-99| 

SOUTHWEST GAS CORP. 

Notice of Postponement of Procedural 
Dates 

September 10,1973. 

On September 4, 1973. Commission 
Stall Counsel filed a motion for a post¬ 
ponement of the procedural dates set by 
the order issued on May 25. 1973, in the 
above-designated matter. Counsel states 
that no parties object to the motion. 

Upon consideration, notice is hereby 
given that the procedural dates In this 
matter are postponed as follows: 

Staff (Service Date. September 25, 1973. 
Prehearing Conference. October 2, 1973, 10 
ajn.,e.d.t. 

Intervenor Service Date, October 9,1973. 
Southwest Goa Corporation. Rebuttal Serv¬ 
ice Date. October 23. 1973 
Hearing. November 6,2973,10 a.m.. os.t. 

Kenneth F. Plumb, 

Secretary . 

|KR Doc. 73-19696 Plied 9-14-73:8:45 am) 


[Docket No. CI74-161) 

ROY M. TEEL 
Notice of Application 

September 10.1973. 

Take notice that on August 29. 1973. 
Roy M. Teel (Applicant). 3311 East 30th 
Street, Tulsa, Oklahoma 74114, filed in 


Docket No. CI74-151 an application pur¬ 
suant to section 7(c) of the Natural Gas 
Act for a certificate of public con¬ 
venience and necessity authorizing the 
sale for resale and delivery of natural 
gas in interstate commerce to United 
Gas Pipe Line Company from acreage in 
Ouachita Parish, Louisiana. all as more 
fully set forth In the application which is 
on file with the Commission and open to 
public inspection. 

Applicant states that he commenced 
the sale of natural gas on August 8, 1973. 
within the contemplation of I 157.29 of 
the Regulations under the Natural Gas 
Act (18 CFR 157.29) and proposes to con¬ 
tinue said sale for one year from the end 
of the 60-day emergency period within 
the contemplation of $ 2.70 of the Com¬ 
mission's Policy and Interpretations (18 
CFR 2.70). Applicant proposes to sell 
approximately 15,000 M ci. of gas per 
month at 45.0 cents per M c.f. at 15.025 
P 3 i.a., subject to downward Btu adjust¬ 
ment. 

It appears reasonable and consistent 
with the public interest in this case to 
prescribe a period shorter than 15 days 
for the filing of protests and petitions to 
intervene. Therefore, any person desiring 
to be heard or to make any protest with 
reference to said application should on 
or before September 17, 1973. file with 
the Federal Power Commission, Wash¬ 
ington, D.C. 20426. a petition to inter¬ 
vene or a protest in accordance with the 
requirements of the Commission's rules 
of practice and procedure (18 CFR 1.8 or 
1.10). All protests filed with the Com¬ 
mission will be considered by it in deter¬ 
mining the appropriate action to be 
taken but will not serve to make the pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party to a 
proceeding or to participate as a party 
in any hearing therein must file a peti¬ 
tion to intervene in accordance with the 
Commission's rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the Jurisdiction conferred upon the 
Federal Power Commission by sections 7 
and 15 of the Natural Gas Act and the 
Commission's rules of practice and pro¬ 
cedure. a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its own re¬ 
view of the matter finds that a grant of 
the certificate is required by the public 
convenience and necessity. If a petition 
for leave to Intervene is timely filed, or 
if the Commission on its own motion 
believes that a formal hearing is re¬ 
quired. further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb. 

Secretary. 

|FR Doc.73-19670 Plied 9-14-73:8:46 wn) 


(Docket No. CI74-164) 

TERRA RESOURCES. INC. 

Notice of Application 

September 10,1973. 

Take notice that on September 4. 1973 
Terra Resources, Inc. (Applicant), 5416 
South Yale Avenue. Tulsa, Oklahoma 
74135, filed in Docket No. CI74-164 an 
application pursuant to section 7(c) of 
the Natural Gas Act for a certificate of 
public convenience and necessity author¬ 
izing the sale for resale of natural gas 
to El Paso Natural Gas Company from 
production In the Hat Top Area, Nolan. 
County. Texas, and delivery of said gas 
at Union Texas Petroleum's Perkin 
Natural Gasoline Plant in Coke County. 
Texas, all as more fully set forth in 
the application which is on file with 
the Commission and open to public 
Inspection. 

Applicant proposes to sell approxi¬ 
mately 22,500 M cX of gas per month for 
two years at 45.0 cents per M c.f. at 14.65 
p.s.i a. within the contemplation of $ 2.70 
of the Commission 's ge neral policy and 
interpretations (18 CFR 2.70), 

It appears reasonable and consistent 
with the public interest in this case to 
prescribe a period shorter than 15 days 
for the filing of protests and petitions to 
intervene. Therefore, any person deslriiv 
to be heard or to make any protest with 
reference to said application should on 
or before September 24. 1973, file with 
the Federal Power Commission. Wash¬ 
ington. D.C. 20426, a petition to Intervene 
or a protest in accordance with the re¬ 
quirements of the Commissio n's r ules of 
practice and procedure (18 CFR 1.8 or 
1.10). All protests filed with the Com¬ 
mission will be considered by it in deter¬ 
mining the appropriate action to be 
taken but will not serve to make the pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party to a 
proceeding or to participate as a party 
in any hearing therein must file a peti¬ 
tion to intervene in accordance with the 
Commission's rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 7 
and 15 of the Natural Gas Act and the 
Commission's rules of practice and pro¬ 
cedure. a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter- 
vene is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate is required by the pub¬ 
lic convenience and necessity. If a peti¬ 
tion for leave to intervene is timely filed 
or if the Commission on Its own motion 
believes that a formal hearing is re¬ 
quired. further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 
Secretary. 

|PR Doc.73-19671 Plied 9 - 14 - 73 ;8:45 mm) 
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(Docket Ho*. RP71-130, RP72-58) 

TEXAS EASTERN TRANSMISSION CORP. 

Notice of Prehearing Conference 

September 7, 1973. 

On May 31. 1 973. T exas Eastern 
Transmission Co. iTKTCO) nied with 
the Commission Revised Sheets to its 
FPC Gas Tariff which reflect a curtail¬ 
ment program consistent with the pri¬ 
orities set forth In the Commission Order 
407-B (Dock et No. R-469). On June XI. 
1973. TETCO filed Substitute Second 
Revised Sheet No. 92 modifying the cur¬ 
tailment priorities by including in- 
priority-of-service category 2 all firm 
industrial requirements of up to 300 
M c.f. per day. 

The Commission, by its order of Au¬ 
gust 30. 1973. accepted for filing the 
tendered sheets, suspended them for one 
day. and provided for a hearing to de¬ 
termine the justness and reasonableness 
of the provisions contained therein. 
TETCO filed a motion on September 4. 
1973, placing the proposed tariff sheets 
into effect on September 5.1973. 

Many of the intervenors have re¬ 
quested that a conference be held prior 
to the hearing, which Is scheduled to 
commence on November 13. 1973. In or¬ 
der to discuss, among other things, issues 
relating to the implementation of the 
new curtailment plan. 

Accordingly, an informal conference, 
to be presided over by the Commission's 
Staff, wUl be held on Tuesday. Septem¬ 
ber 18. 1973, at 10:00 am.. in hearing 
room “A" of the Federal Power Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D C. 20426. 

Kenneth F. Plumb. 

Secretary . 

| FR Doc.73-19894 Filed 9-14-73:8:45 *xn| 


(Docket No. RP72-64) 

TEXAS GAS TRANSMISSION CO. 
Notice of Petition for Extraordinary Relief 
September 7. 1973. 

Take notice that on August 27. 1973. 
Jackson Utility Division, an agent of the 
City of Jackson, Tennessee (Jackson), 
filed a petition for extraordinary relief, 
requesting the Commission to grant it 
under expedited procedure the right to 
overrun its Quantity Entitlement for the 
1973 Summer Season as contained in 
Texas Gas Transmission Corporation's 
'Texas Gas) FPC Gas Tariff. Third Re¬ 
vised Volume No. 1. by the amount of 
approximately 100,000 M c-f. and to re¬ 
duce its 1973-74 Winter Season En¬ 
titlement contained in Texas Gas' FPC 
Gas Tariff by the actual amount of said 
overrun; and also to relieve it of the 
seasonal overrun penalty of $5.00 per 
M c.f. as provided in f 10.4 of the general 
terms and conditions of Texas Gas* FTC 
Gas Tariff. 

Jackson states that the relief here 
thought will not modify its total entitle¬ 
ments on on annual basis and that its 
supplier. Texas Gas. is believed to have 
no objection to granting of the extraor¬ 
dinary relief requested. 


NOTICES 

Jackson alleges that during the 
months of April and May 1973. weather 
renditions and temperatures in Its serv¬ 
ice area were approximately 41 percent 
colder than normal, resulting in addi¬ 
tional gas requirements for its resi¬ 
dential and commercial customers. It es¬ 
timates that its requirements for the 
1973 summer season will exceed its 
Quantity Entitlement by about 100,000 
M c.f.. thereby resulting in a penalty of 
about $500,000. It asserts that a grant of 
the relief requested will not adversely 
affect its ability to serve its firm resi¬ 
dential and commercial customers. 

Petitioner owns and operates a pro¬ 
pane-air peak-shaving facility, but be¬ 
cause of the very low turn-down ratio of 
the plant, it cannot inject sufficient pro¬ 
pane-air into its system during low flow 
summer season periods to prevent the 
anticipated overrun. It has curtailed in¬ 
dustrial interruptible usage during July- 
August 1973, but believes that maximum 
curtailment of gas for the remainder of 
the summer season cannot prevent the 
estimated seasonal overrun. 

Texas Gas has advised Jackson and its 
other customers that Texas Gas does not 
contemplate curtailing present Quantity 
Entitlements prior to the end of the 
1973-74 winter season. 

It appears reasonable and consistent 
with the public interest in this proceed¬ 
ing to prescribe a period shorter than 15 
days for the filing of protests and peti¬ 
tions to intervene. Therefore, any person 
desiring to be heard or to protest said 
application, should file a petition to In¬ 
tervene or protest with the Federal Power 
Commission. 825 North Capitol Street. 
NE., Washington. D.C. 20426, in accord¬ 
ance with }{ 1.8 and 1.10 of the Commis¬ 
sion's rules of practice and procedure 
(18 CFR 1.8, 1.10) on or before Septem¬ 
ber 14. 1973. The notices and petitions 
for Intervention previously filed in this 
proceeding will not operate to make those 
parties interveners or prostestants with 
respect to the Instant filing. Protests will 
be considered by the Commission In de¬ 
termining the appropriate action to be 
taken, but will not serve to make Pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to intervene in accordance 
with the Commission's rules. This filing 
which was made with the Commission 
is available for public inspection. 

Kenneth F. Plumb, 
Secretary . 

(FR Doc.73-19696 Filed 9-14-73:8:45 am) 


(Docket No. CI74~IM| 

UNION OIL COMPANY OF CALIFORNIA 
Notice of Application 

September 10. 1973. 

Take notice that on August 30, 1973, 
Union Oil Co. of California (Applicant), 
P.O. Box 7600. Los Angeles. California 
90051, filed in Docket No. Cl74-155 an ap¬ 
plication pursuant to section 7(c) of the 
Natural Gas Act for a certificate of pub¬ 
lic convenience and necessity authorizing 
the sale for resale and delivery of natural 
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gas in interstate commerce to El Paso 
Natural Gas Company from the South 
Corbin Morrow Field, Lea County, New 
Mexico, all as more fully set forth in the 
application which Is on file with the Com¬ 
mission and open to public inspection. 

Applicant proposes to sell approxi¬ 
mately 15.000 M cJ. of gas per month for 
three years at 45.0 cents per M cT. at 
14.65 pjs.l.a. subject to upward and down¬ 
ward Btu adjustment within the contem¬ 
plation of f 2.70 of the Commission’s 
general policy and interpretations (18 
CFR 2.70). 

It appears reasonable and consistent 
with the public Interest in tills case to 
provide a period shorter than 15 days 
for the filing of protests and petitions 
to intervene. Therefore, any person de¬ 
siring to be heard or to make any protest 
with reference to said application should 
on or before September 24. 1973. file 
with the Federal Power Commission, 
Washington. D.C. 20426. a petition to 
intervene or a protest in accordance with 
the requirements of the Commiss ion's 
rules of practice and procedure (18 CFR 
1.8 or 1,10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the Pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party to a 
proceeding or to participate as a party 
in any hearing therein must file a peti¬ 
tion to intervene in accordance with the 
Commission's rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the Jurisdiction conferred upon the 
Federal Power Commission by sections 
7 and 15 of the Natural Gas Act and the 
Commission's rules of practice and pro¬ 
cedure, a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time required 
herein. If the Commission on its own re¬ 
view of the matter finds that a grant of 
the certificate Is required by the public 
convenience and necessity. If a petition 
for leave to Intervene is timely filed, or 
if the Commission on Us own motion be¬ 
lieves that a formal hearing is required, 
further notice of such hearing will be 
duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 
Secretary , 

(FR Doc.73-19672 Filed 9-14-73:8:45 om| 

FEDERAL RESERVE SYSTEM 

FORT WORTH NATIONAL CORP. 

Order Approving Acquisition of Bank 

The Fort Worth National Corporation. 
Fort Worth. Texas, a bank holding com¬ 
pany within the meaning of the Bank 
Holding Company Act. has applied for 
the Board's approval under section 3 
(a)(3) of the Act G2 U S.C. 1842(a)(3)) 
to acquire all of the voting shares (leas 
directors' qualifying shares) of LevcUand 
State Bank. Level land. Texas. 
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NOTICES 


Notice of the application* affording op¬ 
portunity for interested persona to sub¬ 
mit comments and views, has been given 
in accordance with section 3<b) of the 
Act. The time for filing comments and 
views has expired, and none has been 
timely received. The Board has consid¬ 
ered the application in light of the fac¬ 
tors set forth in section 3(c) of the Act 
(12U.S.C. 1342(0). 

Applicant controls six banks 1 with ag¬ 
gregate deposits of approximately $378 
million, representing 2.5 percent of the 
total deposits of commercial bonks in 
the State. Applicant ranks as the fifth 
largest multibank holding company in 
Texas and the largest in the Port Worth 
banking market, where it controls ap¬ 
proximately 31 percent of the total com¬ 
mercial bank deposits in that market. 
(All banking data are as of December 31, 
1972, and reflect bank holding company 
formations and acquisitions approved by 
the Board through July 15, 1973.)* In 
addition. Applicant controls between 
24.4 percent and 24.9 percent of the vot¬ 
ing shares of two other banks located 
in the Port Worth market, holding ag¬ 
gregate deposits of $74.1 million. Appli¬ 
cant also owns in excess of 5 percent of 
the shares of the First National Bank. 
Paducah. Texas. Upon consummation of 
the acquisition of Bank ($27.4 million in 
deposits), Applicant’s share of commer¬ 
cial bank deposits in the State would 
increase by 0.07 percent and its rank 
would remain unchanged. 

Bank is the largest of 4 banks in the 
Hockley County banking market and 
controls 56.6 percent of the commercial 
bank deposits therein. The second larg¬ 
est bank in the market holds 31.1 percent 
of total deposits and Is affiliated within a 
holding company system. Consummation 
of the proposal would constitute Appli¬ 
cant's initial entry into the relevant 
market. 

Applicant's subsidiary bank closest to 
Bank is located in Amarillo, 130 miles 
north of Levelland, and it appears that 
there is no meaningful competition be¬ 
tween any of Applicant's subsidiary 
banks and Bank. Furthermore, in view of 
the distances involved and the restrictive 
brandling laws in Texas, it appears un¬ 
likely that any significant amount of 
competition would develop in the future 
between any of these institutions. Al¬ 
though Applicant could enter Bank’s 
market de novo, this method of expan¬ 
sion Is not likely because of the market’s 
declining population and relatively low 
population to banking office ratio com¬ 
pared with the State average. On the 
basis of the record before it, the Board 


iBank of Port Worth. Riverside State Bank, 
and Tarrant State Bank, all located in Fort 
Worth, are deemed »ub»ldlariea for purposes 
of the Bank Holding Company Act by virtue 
of Applicant** fiduciary holdings in said 
bank* and reetton 2(a)(5)(A) of the Act. 

»The above banking data do not reflect 
Board action on separate application* by 
Applicant to acquire The First 8tate Bank of 
Stratford. Stratford. Texas (deposit* of 9214 
million) approved by Order dated August 16, 
1973 and Commercial Bank A* Trust Co, Mid¬ 
land. Texas (deposit* of 5303 million) ap¬ 
proved by Order of August 23, 1973. 


concludes that consummation of the pro¬ 
posed transaction would not have an ad¬ 
verse effect on competition in any rele¬ 
vant area. 

The financial and managerial resources 
of Applicant and Its subsidiaries appear 
satisfactory and future prospects for all 
arc favorable. Bank's managerial re¬ 
sources arc satisfactory and its future 
prospects are considered to be good; the 
financial condition of Bank is satisfac¬ 
tory in light of Applicant’s commitment 
to Inject additional equity capital upon 
consummation of this proposal. There 
is no evidence in the record to indicate 
that the banking needs of the residents 
of Bank's market are not being ade¬ 
quately served. Upon consummation, 
however, Applicant intends to improve 
the trust services of Bank, Increase the 
capital available for industrial and agri¬ 
cultural development, provide more long¬ 
term mortgage financing, and introduce 
computer facilities to Bank. Introduc¬ 
tion of these new facilities and increased 
service capabilities should enable Bank 
to continue to adequately serve the com¬ 
munity. Therefore, considerations relat¬ 
ing to the convenience and needs of the 
community to be served are consistent 
with approval of the application. It is 
the Board’s Judgment that the proposed 
acquisition would be in the public inter¬ 
est and that the application should be 
approved. 

On the basis of the record, the appli¬ 
cation is approved for the reasons sum¬ 
marized above. The transaction shall not 
be consummated (a) before the thirtieth 
calendar day following the effective date 
of this Order or <b) later than three 
months after the effective date of this 
Order, unless such period is extended for 
good cause by the Board, or by the Fed¬ 
eral Reserve Bank of Dallas pursuant 
to delegated authority. Further* the 
transaction shall not be consummated 
until there has been compliance with 
f 3(e) of the Act (12 UJ3.C. 1842(e)) 
which requires that every bank that is 
a holding company and every bank that 
is a subsidiary of such a company shall 
become and remain an insured bank as 
such term is defined in f 3(h) of the 
Federal Deposit Insurance Act (12 U.S.C. 
1813(h)). 

By order of the Board of Governors/ 
effective September 6,1973. 

(SEAL) CHESTER B. FELDBXRG, 

Secretary of the Board. 

|FR Doc.73-19647 Fllc<l 9-14-73:8:45 ami 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[Notice 73-721 

PRECISION CONTROL PRODUCTS CORP. 

Notice of Intent To Grant Exclusive Patent 
License 

Notice is hereby given of intent to 
grant to Precision Control Products Cor¬ 


• Voting for thl* action; Vice Chairman 
Mitchell and Governors Brimmer, Sheehan. 

Bucher, and Holland. Absent and not voting: 
Chairman Burn* and Governor Daanc. 


poration, Waltham. Massachusetts, a 
limited, exclusive, revocable license to 
practice the invention described in U.S. 
Patent No. 3.750.067 for "Ferrofluidtc 
Solenoid", issued on July 31, 1973 to the 
Administrator of the National Aeronau¬ 
tics and Space Administration on behalf 
of the United States of America. The pro¬ 
posed exclusive license will be for a 
limited number of years, will provide for 
payment of royalties to the UJ3. Govern¬ 
ment and will contain other appropriate 
terms and conditions to be negotiated in 
accordance with the N ASA Patent Li¬ 
censing Regulations, 14 CFR 4 1245.2, as 
revised April 1. 1972. NASA will grant 
the exclusive license unless, on or before 
October 17, 1973. the Chairman. Inven¬ 
tions and Contributions Board. NASA, 
Washington. DC, 20546, receives in writ¬ 
ing any of the following, together with 
supporting documentation: (1) a state¬ 
ment from any person setting forth rea¬ 
sons why It would not be in the best inter¬ 
est of the United States to grant the 
proposed exclusive license; or (ii) an ap¬ 
plication for a nonexclusive license under 
such Invention, in accordance with 
4 1245.206(b) in which applicant states 
that he has already brought or is likely to 
bring the invention to practical applica¬ 
tion within a reasonable period. The 
Board will review all written responses to 
the Notice and then recommend to the 
Administrator whether to grant the ex¬ 
clusive license. 

September 11,1973. 

R. Tenney Johnson, 
General Counsel 

|FR Doc.73-19691 Piled 9-14-73:8:45 tm] 


SECURITIES AND EXCHANGE 
COMMISSION 

[PUo No. 7-44421 

BANISTER CONTINENTAL LTD. 

Notice of Application for Unlisted Trading 
Privileges and of Opportunity for Hearing 

September 10, 1973. 

In the matter of application of the 
PBW Stock Exchange. Inc., for unlisted 
trading privileges in a certain Security. 

The above nnmed national securities 
exchange has filed an application with 
the Securities and Exchange Commis¬ 
sion pursuant to section 12(f)(1)(B) of 
the Securities Exchange Act of 1934 and 
Rule 12f—1 thereunder, for unlisted 
trading privileges In the common stock 
of the following company, which secur¬ 
ity is listed and registered on one or 
more other national securities exchange: 
Banister Continental Ltd. File No. 7-4442 

(Alberta) 

Upon receipt of a request, on or be¬ 
fore September 26. 1973, from any In¬ 
terested person, the Commission will de¬ 
termine whether the application shall be 
set down for hearing. Any such request 
should state briefly the nature of the 
interest of the person making the request 
and the position he proposes to take at 
the hearing, if ordered. In addition, any 
interested person may submit his views 
or any additional facts bearing on the 
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said application by means of a letter 
liddressed to the Secretary. Securities 
and Exchange Commission. Washington. 
D.C. 20549. not later than the date 
specified. I* no one requests a hearing, 
this application will be determined by 
order of the Commission on the basis of 
the facte stated therein and other infor¬ 
mation contained in the official Ales of 
the Commission pertaining thereto. 

For the Commission, by the Division 
of Market Regulation, pursuant to dele¬ 
gated authority. 

f seal] George A. Fitzsimmons. 

Secretary. 

|Fit Doc.73-196*S Filed 9-14 73.8:45 am] 


l File No. 7-44491 
ESMARK. INC. 

Notice of Applications for Unlisted Trading 
Privileges and of Opportunity for Hearing 

September 10.1973. 

In the matter of applications of the 
Pacific Stock Exchange. Inc., for unlisted 
trading privileges in certain securities. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
pursuant to section 12(f)(1)(B) of the 
Securities Exchange Act of 1934 and Rule 
12f-l thereunder, for unlisted trading 
privileges in the common stocks of the 
following companies, which securities are 
listed and registered on one or more 
other national securities exchanges: 
Esmark. Inc_ Pile No. 7-4449 

Upon receipt of a request, on or before 
September 26. 1973, from any interested 
person, the Commission will determine 
wliethcr the application with respect to 
any of the companies named shall be set 
down for hearing. Any such request 
should state brlcfiy the title of the secu¬ 
rity In which he is interested, the nature 
of the Interest of the person making the 
request, and the position he proposes to 
take at the hearing, if ordered. In addi¬ 
tion. any Interested person may submit 
his views or any additional facte bearing 
on any of the said applications by means 
of a letter addressed to the Secretary. 
Securities and Exchange Commission. 
Washington, D.C. 29549, not later tlian 
the date specified. If no one requests a 
hearing with respect to any particular 
application, such application will be de¬ 
termined by order of the Commission on 
the baste of the facte stated therein and 
other information contained in the offi¬ 
cial files of the Commission pertaining 
tliereto. 

For the Commission, by the Division 
of Market Regulation, pursuant to dele¬ 
gated authority. 

(seal! George A. Fitzsimmons. 

Secretary . 

!FR Doc. 73-19665 Filed 9-14-73.8:45 ami 


{File No. 7-444l| 

TELEPROMPTER CORP. 

Notice of Application for Unlisted Trading 
Privileges and of Opportunity for Hearing 

September 10.1973. 

In the matter of application of the 
PBW Stock Exchange, Inc., for unlisted 
trading privileges in a certain security. 

The above named national securities 
exchange has filed an application with 
the Securities and Exchange Commission 
pursuant to section 12(f)(1)(B) of the 
Securities Exchange Act of 1934 and Rule 
12f-l thereunder, for unlisted trading 
privileges in the common stock of the 
following company, which security is 
listed and registered on one or more 
other national securities exchange: 
Telepromptcr Corporation. File No. 7-44*1 

Upon receipt of a request, on or before 
September 26. 1973. from any interested 
person, the Commission will determine 
whether the application shall be set down 
for hearing. Any such request should 
state briefly the nature of the interest of 
the person making the request and the 
position he proposes to take at the hear¬ 
ing, if ordered. In addition, any inter¬ 
ested person may submit his views or 
any additional facte bearing on the said 
application by means of a letter ad¬ 
dressed to the Secretary. Securities and 
Exchange Commission. Washington. D.C. 
20549. not later than the date specified. 
If no one requests a hearing, this appli¬ 
cation will be determined by order of 
the Commission on the basis of the facts 
stated therein and other Information 
contained in the official files of the Com¬ 
mission pertaining thereto. 

For the Commission, by the Division 
of Market Regulation, pursuant to dele¬ 
gated authority. 

[seal 1 George A. Fitzsimmons, 
Secretary . 

I PR Doc.73-10851 FUcd 9-14-73:8:45 am| 


(File No. 7-4447] 

MOTOROLA. INC. 

Notice of Application for Unlisted Trading 
Privileges and of Opportunity for Hearing 

September 10.1973. 

In the matter of application of the 
PBW Stock Exchange. Inc., for unlisted 
trading privileges in a certain security. 

The above named national securities 
exchange has filed an application with 
the Securities and Exchange Commission 
pursuant to section 12(f) (1)(B) of the 
Securities Exchange Act of 1934 and Rule 
12f—1 thereunder, for unlisted trading 
privileges in the common stock of the 
following company, which security is 
listed and registered on one or more 
other national securities exchange: 
Motorola. Inc. (Delaware) PUe No. 7-4447 

Upon receipt of a request, on or before 
September 26. 1973. from any Interested 
person, the Commission will determine 
whether the application shall be set dowTi 


for hearing. Any such request should 
state briefly the nature of the Interest 
of the person making the request and 
the position he proposes to take at the 
hearing, if ordered. In addition, any in¬ 
terested person may submit his views 
or any additional facte bearing on the 
said application by means of a letter ad¬ 
dressed to the Secretary. Securities and 
Exchange Commission. Washington. D.C. 
20549. not later than the date specified. 
If no one requests a hearing, this ap¬ 
plication will be determined by order of 
the Commission on the baste of the facts 
stated therein and other information 
contained in the official Ales of the Com¬ 
mission pertaining thereto. 

For the Commission, by the Division 
of Market Regulation, pursuant to dele¬ 
gated authority. 

IsealI Oeorge A. Fitzsimmons. 

Secretary. 

IFR Doc 73-19650 KUed 9-14-73:8:45 am| 


(Pile No.7-4448] 

MERRILL LYNCH & CO.. INC. 

Notice of Application for Unlisted Trading 
Privileges and of Opportunity for Hearing 

September 10,1973. 

In the matter of application of the 
PBW Stock Exchange. Inc., for unlisted 
trading privileges in a certain security. 

The above named national securities 
exchange has filed an application with 
the Securities and Exchange Commis¬ 
sion pursuant to section 12< r •< i ►« b> of 
the Securities Exchange Act of 1934 and 
Rule 12f-l thereunder, for unlisted trad¬ 
ing privileges in the common stock of 
the following company, which security 
is listed and registered on one or more 
other national securities exchange: 

Merrill Lynch A Co., Inc. File No. 7- 

4448 

Upon receipt of a request, on or before 
September 26. 1973. from any interested 
person, the Commission will determine 
w hether the application shall be set down 
for hearing. Any such request should 
state briefly the nature of the Interest of 
the person making the request and the 
position he proposes to take at the hear¬ 
ing. if ordered. In addition, any inter¬ 
ested person may submit his views or any 
additional facte bearing on the said ap¬ 
plication by means of a letter addressed 
to the Secretary. Securities and Ex¬ 
change Commission. Washington, D.C. 
20549. not later than the date specified. 
If no one requests a hearing, this appli¬ 
cation will be determined by order of the 
Commission on the basis of the facte 
stated therein and other information 
contained in the official flies of the Com¬ 
mission pertaining thereto. 

For the Commission, by the Division 
of Marketing Regulation, pursuant to 
delegated authority. 

[seal] George A. Fitzsimmons. 

Secretary . 

I FR Doc 73-19654 Fil«d 9-14-73:8:45 ami 
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|Flle No, 744461 

MERRILL LYNCH & CO.. INC. 

Notice of Application for Unlisted Trading 
Privileges and of Opportunity for Hearing 

• September 10. 1973. 

In the matter of application of the 
Boston stock exchange, for unlisted 
trading privileges in a certain security. 

The above named national securities 
exchange has filed an application with 
the Securities and Exchange Commission 
pursuant to section 12(f) <1)<B) of the 
Securities Exchange Act of 1934 and Rule 
12f-l thereunder, for unlisted trading 
privileges in the common stock of the 
following company, which security is 
listed and registered on one or more other 
national securities exchange: 

Merrill Lynch & Co., Inc.™ FUc No. 7-4446 

Upon receipt of a request, on or before 
September 26. 1973, from any interested 
person, the Commission will determine 
whether the application shall be set down 
for hearing. Any such request should 
state briefly the nature of the interest of 
the person making the request and the 
position he proposes to take at the hear¬ 
ing. if ordered. In addition, any interested 
person may submit his views or any addi¬ 
tional facts bearing on the said applica¬ 
tion by means of a letter addressed to 
the Secretary, Securities and Exchange 
Commission, Washington. D.C. 20549, 
not later than the date specified. If no 
one requests a hearing, this application 
will be determined by order of the Com¬ 
mission on the basis of the facts stated 
therein and other Information con¬ 
tained in the official files of the Com¬ 
mission pertaining thereto. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

(seal] George A. Fitzsimmons. 

Secretary. 

[FR Doc 73-19653 Filed 9-14-73.8:45 ami 


| Flic No. 7-44441 

ICN PHARMACEUTICALS. INC. 

Notice of Application for Unlisted Trading 
Privileges and of Opportunity for Hearing 

September 10.1973. 

In the matter of application of the 
Boston stock exchange, for unlisted 
trading privileges in a certain security. 

The above named national securities 
exchange has filed an application with 
the Securities and Exchange Commission 
pursuant to section 12(f) (1MB) of the 
Securities Exchange Act of 1934 and Rule 
12f-l thereunder, for unlisted trading 
privileges in the common stock of the 
following company, which security Is 
listed and registered on one or more other 
national securities exchange: 

ICN Pharmaceuticals, Inc— File No 7-4444 

Upon receipt of a request, on or before 
September 26, 1973, from any interested 
person, the Commission will determine 


whether the application shall be set down 
for hearing. Any such request should state 
briefly the nature of the Interest of the 
person making the request and the posi¬ 
tion he proposes to take at the hearing. 
If ordered. In addition, any interested 
person may submit his views or any addi¬ 
tional facts bearing on the said applica¬ 
tion by means of a letter addressed to the 
Secretary, Securities and Exchange Com¬ 
mission, Washington, D.C. 20549, not 
later than the date specified. If no one 
requests a hearing, this application will 
be determined by order of the Commis¬ 
sion on the basis of the facts stated 
therein and other information contained 
in the official flics of the Commission 
pertaining thereto. 

For the Commission, by the Division 
or Market Regulation, pursuant to dele¬ 
gated authority. 

(seal 1 George A. Fitzsimmons. 

Secretary . 

[PR Doc 73-19052 Filed 9-14-73;8:46 am) 


[File No. 7-4440] 

ESMARK. INC. 

Notice of Application for Unlisted Trading 
Privileges and of Opportunity for Hearing 

September 10.1973. 

In the matter of application of the 
PBW Stock Exchange. Inc., for unlisted 
trading privileges in a certain security. 

The above named national securities 
exchange has filed an application with 
the Securities and Exchange Commis¬ 
sion pursuant to section 12(f) (1) <B) of 
the Securities Exchange Act of 1934 and 
Rule 12f-l thereunder, for unlisted trad¬ 
ing privileges in the common stock of 
the following company, which security 
is listed and registered on one or more 
other national securities exchange: 
Eunark, Inc_File No. 7-4440 

Upon receipt of a request, on or before 
September 26. 1973, from any Interested 
person, the Commission will determine 
whether the application shall be set 
down for hearing. Any such request 
should state briefly the nature of the in¬ 
terest of the person making the re¬ 
quest and the position he proposes to 
take at the hearing, if ordered. In addi¬ 
tion. any interested person may submit 
his views or any additional facts bearing 
on the said application by means of a 
letter addressed to the Secretary. Secu¬ 
rities and Exchange Commission. Wash¬ 
ington, D.C. 20549, not later than the 
date specified. If no one requests a hear¬ 
ing, this application will be determined 
by order of the Commission on the basis 
of the facts stated therein and other in¬ 
formation contained in the official files 
of the Commission pertaining thereto. 

For the Commission, by the Division of 
Market Regulation, pursuant to dele¬ 
gated authority. 

(seal] George A. Fitzsimmons, 
Secretary . 

IFR Doc 73-19640 Filed 9-14-73.8:45 ami 


TARIFF COMMISSION 

[AA1921-13X) 

CALCIUM PANTOTHENATE FROM JAPAN 
Notice of Investigation and Hearing 

Having received advice from the 
Treasury Department on September 0 
1973, that calcium pantothenate from 
Japan is being, or is likely to be, sold at 
less than fair value the United 8tate-. 
Tariff Commission on September 12, 1973 
instituted investigation No. AA1921-131 
under section 201(a) of the Antidumping 
Act, 1921, as amended (19 UJ3.C. 160(a) >, 
to determine whether an industry in the 
United 8tates is being or is likely to be 
injured, or is prevented from being 
established, by reason of the importa¬ 
tion of such merchandise into the United 
States. 

Hearing . A public hearing in connec¬ 
tion with the investigation will be held in 
the Tariff Commission’s Hearing Room 
Tariff Commission Building, 8th and E 
Streets, NW., Washington, D.C. 20436, be¬ 
ginning at 10:00 a m., est, on Tuesday, 
November 6.1973. All parties will be given 
an opportunity to be present, to pro¬ 
duce evidence, and to be heard at such 
hearing. Requests to appear at the pub¬ 
lic hearing should be received by the 
Secretary of the Tariff Commission. In 
writing, at its office in Washington. D.C . 
not later than noon. Thursday, Novem¬ 
ber 1, 1973. 

Issued September 13,1973. 

By order of the Commission. 

IsfalI Kenneth R. Mason 

Secretary 

[FR Doc.73-19790 Filed 9-14-73.8:46 am] 


Committee for Statistical Annotation of 
Tariff Schedules 

COLLECTION OF F.O.B. AND C.I.F. DATA 
ON IMPORTS 

Notice Regarding Interim Application of 

General Statistical Headnote 1 of the 

Tariff Schedules of the United States 

Annotated (TSUSA) 

For purposes of facilitating compliance 
with the amended general statistical 
headnote 1 of the TSUSA published in 
the Federal Register of August 7, 1973 
<38 FR 21323), requiring additional sta¬ 
tistical data with respect to Imports en¬ 
tered, or withdrawn from warehouse, for 
consumption on or after October 1, 1973 
the Committee hereby gives notice that 
with respect to imports entered or with¬ 
drawn on or before November 30. 1973, 
Customs officers may accept as compli¬ 
ance therewith reasonable estimates with 
respect to any of the additional data 
specified in the amended headnote that 
is not readily available to the person* 
making entry or withdrawal of articles 
imported into the United States. 

Issued September 13.1973. 

For the Committee. 

[seal] A. F. Parks, 

Chairman. 

[FR Doe 73-19798 Filed 9-14-73:8 45 ami 
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[AAl921-130) 

EXPANDED METAL, OF BASE METAL, 
FROM JAPAN 

Notice of Investigation and Hearing 

Having received advice from the 
Treasury Department on August 31.1973, 
thAt expanded metal, of base metal, from 
Japan Is being, or is likely to be, sold at 
less than fair value, the United States 
Tariff Commission on September 11.1973. 
instituted investigation No. AA1921-130 
under section 201(a) of the Antidumping 
Act. 1921, as amended (19 U.S.C. 160(a)). 
to determine whether an industry in the 
United States is being or is likely to be 
Injured, or is prevented from being es¬ 
tablished, by reason of the importation 
of such merchandise into the United 
States. 

HEARING . A public hearing In con¬ 
nection with the investigation will be 
held in the Tariff Commission’s Hearing 
Room. Tariff Commission Building. 8th 
and E Streets NW.. Washington. D.C. 
20436. beginning at 10 am., e.d.t., on 
Wednesday. October 24. 1973. All parties 
will be given an opportunity to be pres¬ 
ent, to produce evidence, and to be heard 
at such hearing. Requests to appear at 
the public hearing should be received by 
the Secretary of the Tariff Commission, 
in writing, at its office in Washington. 
D.C., not later than noon. Thursday. Oc¬ 
tober 18. 1973. 

Issued: September 12.1973. 

By order of the Commission: 

Kenneth R. Mason. 

Secretary . 

I PR Doc.73-19714 Filed 9-14-73:8:46 am) 

DEPARTMENT OF LABOR 
Office of the Secretary 
BGS SHOE CORP. 

Investigation Regarding Certification of Eli¬ 
gibility of Workers To Apply for Adjust¬ 
ment Assistance 

After reviewing the Tariff Commis¬ 
sion’s report on its investigation of the 
l>etition for adjustment assistance filed 
on behalf of workers formerly employed 
by the BOS Shoe Corp.. Manchester, N.H. 

< Report No. TEA-W-193) under section 
301 (c) (2) of the Trade Expansion Act of 
1962, and in which report the Commis¬ 
sion being equally divided, made no find¬ 
ing with respect to women's dress and 
casual shoes and components thereof, the 
President decided, under the authority of 
section 330(d)(1) of the Tariff Act of 
1930 as amended, to consider the findings 
of those Commissioners who found in 
the affirmative as the finding of the Com¬ 
mission. Accordingly, he has advised the 
Secretary of Labor that he may certify 
the group of workers involved as eligible 
to apply for adjustment assistance. 

In view of the Tariff Commission’s re¬ 
port. the President’s authorization, and 
the responsibilities delegated to the Sec¬ 
retary of Labor under section 8 of Execu¬ 
tive Order 11075 (28 FR 473). the Direc¬ 
tor. Office of Foreign Economic Policy. 


Bureau of International Labor Affairs, 
has Instituted an Investigation, as pro¬ 
vided in 29 CFR 90.5 and this notice. The 
Investigation relates to the determination 
of whether any of the group of workers 
covered by the Tariff Commission report 
should be certified as eligible to apply 
for adjustment assistance, provided for 
under Title EH. Chapter 3. of the Trade 
Expansion Act of 1962. Including the 
determination of related subsidiary sub¬ 
jects and matters, such as the date un¬ 
employment or underemployment began 
or threatened to begin and the subdivi¬ 
sion of the firm involved to be specified 
in any certification to be made, as more 
specifically provided In Subpart B of 
CFR Part 90, 

Interested persons should submit writ¬ 
ten data, views, or arguments relating 
to the subjects of the Investigation to 
the Director. Office of Foreign Economic 
Policy. U.S. Department of Labor. Wash¬ 
ington. D.C. 20210 on or before Septem¬ 
ber 29.1973. 

Signed at Washington. D C., this 10th 
day of September 1973. 

Gloria O. Vernon. 

Director, Office of 
Foreign Economic Policy. 

(PR Doc.73-19703 Filed 9-14-73:8:45 am) 

INTERSTATE COMMERCE 
COMMISSION 

| No. 3S874| 

ARGO COLLIER TRUCK LINES, INC., ET AL. 

Petition for Declaratory Order—Loading/ 
Unloading Contracts 

September 6.1973. 

Notice is hereby given that on July 16. 
1973, Argo-Collier Truck Lines. Inc.. 
Central & Southern Truck Lines. Inc.. 
Clay Hyder Trucking Lines. Inc.. Colonial 
Refrigerated Transportation. Inc., In¬ 
diana Refrigerator Lines. Inc., Refrig¬ 
erated Transport Co., Inc.. Watkins 
Motor Lines, Inc., and Wilson Brothers 
Truck Lines, motor common carriers of 
foodstuffs, filed a Joint petition seeking 
to broaden the issues pending in No. 
35809. Central & Southern Motor Freight 
Tariff Association, Inc.—Petition for De¬ 
claratory Order Loading,/Unloading Con¬ 
tracts, to include other issues relating 
specifically to the delivery and unloading 
of foodstuffs, particularly at warehouse 
locations, and to have the Commission’s 
Bureau of Enforcement participate in the 
proceeding for the purpose of developing 
such evidence as may be appropriate, or 
in the alternative, for the institution of a 
separate proceeding concerning those 
issues. By order of the Commission. Divi¬ 
sion 2. entered on July 27. 1973, the said 
petition was denied Insofar as it sought 
to broaden the issues in No. 35809. but it 
was further ordered that the pleading be 
considered as requesting the institution of 
a separate proceeding for the purposes 
of determining the additional matters 
therein presented, after appropriate pub¬ 
lic notice had been provided. 


The petition stems from what are de¬ 
scribed as unique problems and circum¬ 
stances relating to the delivery and un¬ 
loading of loose carcass meat and other 
perishable articles, including frozen 
foods. Petitioners maintain various tariff 
provisions which eliminate carrier re¬ 
sponsibility for unloading, and others 
which provide for an allowance to be 
paid to a consignee for providing un¬ 
loading service. Petitioners state that 
often they arc not permitted by con¬ 
signees. or their agents to unload articles 
of perishable food at particular locations, 
for example, stores, chain store ware¬ 
houses. meat packinghouse branch 
houses, and military Installations. They 
may offer as reasons the existence of local 
health regulations, or display signs with 
rules governing unloading, or refer to 
requirements that particular persons 
known to the consignee or employed by 
the consignee do the unloading. Ship¬ 
ments have been rejected, or unloading 
unduly delayed, because of carrier 
refusal or inability to enter Into contracts 
for consignee unloading. Petitioners 
further state that consignees coerce car¬ 
rier personnel into accepting ihc as¬ 
sistance of consignees' employees or un¬ 
known parties who appear at the 
premises of the consignees for the pur¬ 
pose of unloading. 

Despite the existence of tariff provi¬ 
sions governing the payment to con¬ 
signees of loading and unloading allow¬ 
ances, petitioners allege that consign¬ 
ees or their agents have attempted by 
various means to exact sums in excess 
of published tariff allowances. 

Petitioners further allege that the 
above-described practices are in wide¬ 
spread use and raise questions whether 
any or all of such practices violate sec¬ 
tions 216, 225 and other sections of the 
Interstate Commerce Act. Since carriers 
of perishable commodities transport ar¬ 
ticles of limited shelf life, petitioners as¬ 
sert that they are vulnerable to the most 
intense kind of coercion regarding con¬ 
signee unloading contracts. 

PetiUoners also raise additional ques¬ 
tions for declaratory determination re¬ 
lating to loading and unloading prac¬ 
tices. specifically as follows: 

(1) Is It lawful for a receiver to re¬ 
quire the use by a carrier of others, di¬ 
rectly or Indirectly, for the purpose of 
unloading? If not. what remedy does a 
carrier of perishable have on the spot, 
and what liability, if any, does he have 
to the shipper for his failure to deliver 
the merchandise? 

(2) Where an allowance Is published, 
is it lawful for a receiver to require the 
use of so-called outsiders under any 
conditions? If U is. may the outsider ex¬ 
tract unloading charges in excess of the 
published tariff allowance? What rem¬ 
edies are there In connection with these 
questions against the consignee? 

(3) Is the shipper of the merchandise 
liable to the carrier for sny additional 
unloading charges encountered by the 
carrier beyond the carrier’s tariff re¬ 
sponsibilities. and if so. under what cir¬ 
cumstances, and to what extent? 
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(4> To the extent that a carrier, un¬ 
der it* appropriate tariffs, is responsible 
for unloading, does that responsibility 
end when the load is tendered and the 
consignee refuses to permit the driver to 
unload? 

<5> Should the existence of local 
health regulations in particular localities 
which would prohibit the driver from 
unloading serve as an elimination of 
carrier responsibility for unloading, 
placing that responsibility on the con¬ 
signee rather thnn exist as an excuse for 
compelled use of others? 

(6) Does the payment or demand for 
payment of unloading charges In the ab¬ 
sence of tariff allowance or In excess of 
tariff allowance, or both, constitute vio¬ 
lations of the Elkins Act? Will consign¬ 
ees and warehouses be prosecuted If 
these are violations? 

(7) Where the use of outsiders for un¬ 
loading is compelled or demanded by 
consignees, do these outsiders become 
agents or employees of the consignee, at 
least for the purposes of enforcement of 
the Elkins Act? 

(8) What Is the effect of the existence 
of secret union contracts established 
between national food chain store ware¬ 
houses and so-called independent un¬ 
loading crews? Is the consignee obli¬ 
gated to disclose the existence of such 
contracts, requiring the use of partic¬ 
ular persons for unloading, to the car¬ 
rier and to the Commission? Does the 
existence of such union contracts re¬ 
quiring the use of such crews for unload¬ 
ing eliminate carrier responsibility for 
unloading? Does the existence of such 
contracts establish for purposes of the 
Elkins Act that the unloading crews arc 
agents and/or employees of the con¬ 
signee? Must a carrier or carrier em¬ 
ployee flic unfair labor practice charges 
with the National Labor Relations Board 
in respect to such contracts, or are there 
remedies existing with respect to such 
contracts under the Interstate Com¬ 
merce Act or the Elkins Act? 

(9) To what extent may military in¬ 
stallations require the use of off-duty 
military personnel or others to perform 
unloading service? Do receiving officers 
making such demands or requirements 
act as agents of the United States or in¬ 
dividually for purposes of the Elkins 
Act? Are they subject to criminal pros¬ 
ecution? 

<10) To the extent that military in¬ 
stallations establish requirements for 
unloading in terms of qualifications 
which are unreasonable, or may not be 
reasonably met by carrier personnel, 
does this discharge the carrier from re¬ 
sponsibility for unloading? If not, what 
is a carrier to do? 

(11) May a carrier through tariff pub¬ 
lication eliminate the responsibility to 
unload? To what extent and under what 
circumstances is a carrier obligated to 
load or unload freight? To what extent 
and under what circumstances do ac¬ 
tions of the shipper or consignee elim¬ 
inate the obligation to unload? To what 
extent and in what way may carriers 


establish tariff regulations limiting or 
eliminating the duty to unload on all 
traffic or particular classes of traffic? 

Any person interested In the matter 
which is the subject of the petition and 
who wishes to participate actively in 
any further proceedings herein shall 
notify this Commission, by filing with 
the Office of Proceedings, Room 5342. 
12th Street and Constitution Avenue 
NW.. Washington. D C. 20423. on or be¬ 
fore October 15. 1973, an original and 
one copy of a statement of his intention 
to participate. Although individual par¬ 
ticipation is not precluded, to conserve 
time and to avoid unnecessary expense, 
persons having common interest should 
endeavor to consolidate their presenta¬ 
tions to the greatest extent possible. 
There after, the nature of further pro¬ 
ceedings herein, if any. will be desig¬ 
nated. The petition and statements of 
intent to participate, if any, will be 
available for public inspection at the 
offices of the Interstate Commerce Com¬ 
mission during the regular business 
hours. 

A copy of this notice will be served 
upon the petitioners, and notice of the 
filing of the petition will be given to the 
general public by depositing a copy of 
this notice in the Office of the Secretary 
of the Commission at Washington. D.C.. 
and by delivering a copy hereof to the 
Director, Office of the Federal Register, 
for publication in the Federal Register. 

[seal! Robert L. Oswald. 

Secretary . 

|KR Doc 73-19721 Piled 9-14-73:8:45 ami 


(Notice No. 3421 
ASSIGNMENT OF HEARINGS 

September 12. 1973. 
Cases assigned for hearing, postpone¬ 
ment. cancellation, or oral argument ap¬ 
pear below and will be published only 
once. This list contains prospective as¬ 
signment* only and does not include 
cases previously assigned hearing dates. 
The hearings will be on the issues as 
presently reflected in the Official Docket 
of the Commission. An attempt will be 
made to publish notices of cancellation 
of hearings as promptly as possible, but 
Interested parties should take appro¬ 
priate steps to Insure that they arc noti¬ 
fied of cancellation or postponements of 
hearings in which they are interested. No 
amendments will be entertained after 
the date of this publication. 

MC 5227. Sub 6. Economy Movers, lac. now 
being assigned bearing September 28, 1973 
<1 day), at Omaha, Nebr.. in the Sapphire 
Room. New Paxton Hotel. 14th and Farnam 
St. 

MC 99284 Sub 8. Sullivan** Motor Delivery, 
Inc., now assigned October 16. 1973. at 
Chicago, Ill., will be held in Room 204 A. 
Everett McKinley Dlrkeen Bldg., 219 S. 
Dearborn St.; now aaalgned October 18, 
1973. at Milwaukee. Wla . wlU be held in 
Room 301C, City Hall. 200 Eaat Wei la St. 
MC 106497 Sub 51. Parkhlll Truck Company, 
application diamlaaed. 


MC 138227. Rodney H. Blackwell. DBA MUl- 
Lou Truck Line, now aaalgned Septem¬ 
ber 24. 1973. at Jackson. MUs.. la cancelled 
and reassigned at Picayune. Mlsa, city 
Hall. 

MC-P-11573. Reliance Truck Company— Pur¬ 
chase—Dalgh Sc Stewart Truck Company Ac 
MC-54557 Sub 12. Reliance Truck Co., now 
assigned September 17, 1973, at Phoenix, 
Arte.. Is cancelled. 

MC 106497 Sub 81. Parkhlll Truck Company, 
now being assigned October 2. 1973 < 1 day), 
In D.8. Customs. Court Room 1067, 909 
First Avenue. Seattle. Washington. 

No. 35265. Anglo-Canadian Pulp and Paper 
Mllla. Limited, ct al , v. Aberdeen and 
Rock fifth Railroad Company, et ml, now 
being assigned hearing October 29. 1973. at 
the Offloes of the Interstate Commtrf. 
Commission. Washington. D.C. 

MC 11424 Sub 4. Shippers Truck Bsrvlce 
Inc., now assigned October 1. 1973. at New 
York. N.Y.. will be held in Room B-2231. 
25 Federal Plana 

W 400 Sub II. Ohio Barge Line. Inc., now as¬ 
signed October 15. 1973. at Pittsburgh. Pa. 
U postponed to November 14. 1973. at 
Pittsburgh, Pa.. In a hearing room to bo 
later designated, now assigned Decem¬ 
ber 10. 1073. at Washington. D.C., Is post¬ 
poned to January 15. 1974. at the Offices of 
the Interstate Commerce Commission 
Washington. D C. 

|seal] Robert L. Oswald. 

Secretary. 

(PR Doc.73-19723 Piled 9-14-73:8:45 am| 


FOURTH SECTION APPLICATIONS FOR 
RELIEF 

September 12.1973. 

An application, as summarized below, 
has been filed requesting relief from the 
requirements of section 4 of the Inter¬ 
state Commerce Act to permit common 
carriers named or described in the ap¬ 
plication to maintain higher rates and 
charges st intermediate points than 
those sought to be established at more 
distant points. 

Protest* to the granting of an applica¬ 
tion mast be prepared in accordance 
with Rule 1100.40 of the General Ruk5 
of Practice (49 CFR 1100.40) and filed 
by October 2.1973. 

PSA No. 42745— Lumber and Lumber 
Articles from Roundup , Montana . Piled 
by Trans-Continental Freight Bureau. 
Agent (No. 486). for interested rail car¬ 
riers. Rates on lumber and lumber arti¬ 
cle*. in carload*, as described in the ap¬ 
plication, from Roundup. Montana, to 
points in western trunk-line and BUnot- 
territories. Grounds for relief—Market 
and carrier competition. 

Tariffs—Supplements 28 and 158 to 
Trans-Continental Freight Bureau. 
Agent, tariffs 18-R and 28-Q. I.C.C. Nos. 
1847 and 1750, respectively. Rates are 
published to become effective on October 
12,1973. 

PSA No. 42746— Iron and Steel Articles 
from Geneva. Utah . Piled by Western 
Trunk Line Committee. Agent (No. A- 
2690), for interested rail carriers. Rates 
on iron and steel articles. In carloads as 
described In the application, from Ge¬ 
neva. Utah, to point* in Illinois and west¬ 
ern trunk-line territories; also Kentucky. 
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Grounds lor relief —Market competi¬ 
tion. 

Tariff—Supplement 180 to Western 
Trunk Line Committee, Agent, tariff 130- 
M. LC.C. No. A—4663. Hates ore published 
to become effective on October 15. 1073. 

By the Commission 

[seal] RomuitL. Oswald, 

Secretary . 

\ FR Doc.73-19726 Filed a-14-73.8:45 am] 


|Rev. I.C.C. Order No. 76; Arndt. 5] 

ST. JOHNSBURY & LAMOILLE COUNTY 
RAILROAD 

Rerouting or Diversion of Traffic 

Septemdu 12. 1673. 

Upon further consideration of Re¬ 
vised I.C.C. Order No. 79 (St. Johnsbury 
it Lamoille County Railroad) and good 
cause appearing therefor: 

It is ordered. That: 

Revised I.C.C. Order No. 79 be. and it 
Is hereby, amended by substituting the 
Tallowing paragraph (g) for paragraph 
ig> thereof: 

fg) Expiration date. This order shall 
expire at 11:59 p.m.. September 30. 1973, 
unless otherwise modified, changed, or 

suspended. 

It is further ordered . That this 
amendment shall become effective at 
11:59 p.ra„ September 10. 1973. and 
that this amendment shall be served 
upon the Association of American Rail¬ 
roads, Car Service Division, as agent of 
all railroads subscribing to the car serv¬ 
ice and car hire agreement under the 
terms of that agreement, and upon the 
American Short Line Railroad Associa¬ 
tion: and that U be Hied with the Direc¬ 
tor, Office of the Federal Register. 

Lssued at Washington. D.C„ Septem¬ 
ber 7. 1973. 

Iittxk state Commerce 
Commission. 

( seal! R. D. Pfahi.ee. 

Agent . 

(FR Doc.73-19724 Filed 9-14-73;8:45 am] 


Office of Proceedings 

(Notice No. 123| 

MOTOR CARRIER TEMPORARY 
AUTHORITY APPLICATIONS 

Sfhtembee 11, 1973. 

The following are notices of filing 
of application (except as otherwise 
RpeclficaHjr noted, each applicant states 
that there will be no significant effect 
on the quality of the human environ¬ 
ment resulting from approval of its 
application>, for temporary authority 
under section 219a(a) of the Interstate 
Commerce Act provided for under the 
uew rules of Ex Parte No. MC-67 (49 
UFR 1131 ), published In the Federal 
Register, Issue of April 27. 1965. effec¬ 
tive July i, 1965 . These rules provide 
that protests to the granting of an ap¬ 
plication must be filed with the field 
official named in the Federal Register 
publication, on or before October 12, 


1973. One copy of such protests must 
be served on the applicant, or its au¬ 
thorised representative, if any. and the 
protests must certify that such service 
has been made. The protests must be 
specific as to the service which such 
Protestant can and will offer, and must 
consist of a signed original and six <6> 
copies. 

A copy of the application is on file, and 
can be examined at the Office of the 
Secretary. Interstate Commerce Com¬ 
mission, Washington, D.C., and also in 
field office to which protests are to be 
transmitted. 

Motor Carriers or Property 

No. MC 4405 (Sub-No. 595 TA). filed 
August 30. 1973. Applicant: DEALERS 
TRANSIT, INC., 2290 E. 170th Street, 
Lansing. HI. 60438. Applicant's repre¬ 
sentative: L. L. Bennett (same address 
as above). Authority sought to operate as 
a common carrier , by motor vehicle, over 
irregular routes, transporting: (1) Trail¬ 
ers and trailer chassis, other than those 
designed to be drawn by passenger au¬ 
tomobiles in initial truckaway and drive- 
away service and (2) tractors, in second¬ 
ary drives way service only when drawing 
trailers moving in Initial drives way serv¬ 
ice. <1> from Lubbock. Tex„ to all points 
in the United States (except Alaska and 
Hawaii) and (2) from Lubbock, Tex., to 
points in Arizona, Nevada. Oregon, and 
Vermont, for 180 days. SUPPORTING 
SHIPPER: W. D. Reed. Traffic Manager. 
Lubbock Manufacturing Co.. LMC. P.O. 
Drawer 1589. Lubbock. Tex. 79408. SEND 
PROTESTS TO: District Supervisor 
Robert Q. Anderson. Interstate Com¬ 
merce Commission. Bureau of Operations. 
Everett McKinley Dirksen Bldg.. 219 S. 
Dearborn Street. Room 1086, Chicago. Ill. 
60604. 

No. MC 22301 (Sub-No. 15 TA>, filed 
August 29. 1973. Applicant: SIOUX 

TRANSPORTATION COMPANY. INC. 
1230 Steuben Street. P.O. Box 3088 (Box 
alp 51102). Sioux City, Iowa 51105. Appli¬ 
cant's representative: Paul Beck (same 
address as applicant). Authority sought 
to operate as a common carrier. by motor 
vehicle, over irregular routes, transport¬ 
ing: Meats and meat products . from the 
plant sites of Iowa Beef Processors, Inc. 
at Dennison, Fort Dodge, and LcMars, 
Iowa, and West Point. Nebr.. to points in 
Illinois on and east of US. Highway 51 
and ou and north of U8. Highway 24; 
and in addition the cities of Bloomington. 
Pekin, and Peoria. HL. for 180 days. SUP¬ 
PORTING SHIPPER: Iowa Beef Proces¬ 
sors, Inc., H. L. Dennison. Supervisor, 
Transportation k Research. P.O. Box 515. 
Dakota City. Nebr. 68731. SEND PRO¬ 
TESTS TO: District Supervisor Carroll 
Russell, Interstate Commerce Commis¬ 
sion, Bureau of Operations, 711 Federal 
Office Building. Omaha. Nebr. 68102. 

No. MC 25798 '8ub-No. 243 TA>. 
filed August 27. 1973. Applicant: CLAY 
HYDER THUCKINO LINES. INC., 502 E, 
Bridgers Avenue, Post Office Box 1186, 
Auburn dale. Fla. 33823. Applicant's rep¬ 
resentative: Tony O. Russell (same ad¬ 


dress as above). Authority sought to op¬ 
erate as a common carrier. by motor 
vehicle, over Irregular routes, transport¬ 
ing: Meats, meat products , and meat by¬ 
products. and articles distributed by meat 
packinghouses, from Madison. Nebr.. to 
Points in Alabama. Florida, Georgia. Mis¬ 
sissippi, North Carolina. South Carolina. 
Tennessee. Virginia, and West Virginia, 
for 180 days. SUPPORTING SHIPPER: 
Armour and Company, Fresh Meats Divi¬ 
sion. Greyhound Tower. Phoenix. Ariz. 
85077. SEND PROTESTS TO: District 
Supervisor Joseph B. Teichert. Interstate 
Commerce Commission. Bureau of Op¬ 
erations. 5720 SW. 17th St„ Room 105, 
Miami, Fla. 33155. 

No. MC 26396 (Sub-No. 91 TA), filed 
August 27. 1973. Applicant: POPELKA 
TRUCKING CO., doing business as THE 
WAGGONERS. 201 W. Park. Mlg.: P.O. 
Box 990. Livingston. Mont. 59047. Appli¬ 
cant's representative: David R. Kemp 
(same address as above). Authority 
sought to operate as a common carrier. 
by motor vehicle, over irregular routes, 
transporting: Crushed automobile bodies 
In straight or mixed shipments, with 
scrap automobile engine blocks and 
transmissions, from points in Montana, 
to points in Oregon and Washington, for 
180 days. SUPPORTING SHIPPER: Carl 
Weissmon k Sons. Inc.. 300 Third Ave¬ 
nue South. Great Falls. Mont. 59405 
SEND PROTESTS TO: Paul J. Labanc. 
District Supervisor. Interstate Commerce 
Commissi on. Bureau of Operations. Room 
222. U.6. Post Office Bldg.. Billings, Mont. 

No. MC 35628 (Sub-No. 353 TA). filed 
August 28. 1973. Applicant: INTER¬ 
STATE MOTOR FREIGHT SYSTEM. 
134 Orandvllle Ave. SW.. Grand Rapids. 
Mich. 49502. Applicant's representative: 
Leonard D. Verdier. Jr„ 900 Old Kent 
Building. Grand Rapid*. Mich. 49502. 
Authority sought to operate os a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Meats, meat prod¬ 
ucts, and meat byproducts, and articles 
distributed by meat packinghouses as 
described In Sections A and C of Appen¬ 
dix I to the report in Descriptions in 
Motor Carrier Certificates. 61 M.C.C. 
209 and 766 (except hides and com¬ 
modities In bulk), from the plant rite of 
Madison Foods. Inc., at Madison. Nebr.. 
to points in Arkansas. Connecticut. Dela¬ 
ware, the District of Columbia. Illinois, 
Indiana, Iowa. Kansas. Kentucky. Maine. 
Maryland. Massachusetts. Michigan, 
Minnesota. Missouri, New Hampshire! 
New Jersey, New York. Ohio. Oklahoma. 
Pennsylvania. Rhode Island. Vermont. 
Virginia, West Virginia, and Wisconsin, 
for 180 days. SUPPORTING SHIPPER: 
Armour and Company. Fresh Meats Di¬ 
vision, Greyhound Tower. Phoenix Arlx. 
85077. SEND PROTESTS TO: C. R. 
Flemming, District Supervisor. Interstate 
Commerce Commission, Bureau of Oper¬ 
ations, 225 Federal Building, Lansing 
Mich. 48933. 

No. MC 88380 (Sub-No. 10 TA>, filed 
August 31. 1973. Applicant: CHEROKEE 
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FREIGHTWAYS. INC.. 2400 Cold 
8prings Road, Fort Worth. Tex, 76106. 
Applicant’s representative Dennis Fuch- 
shuber (same address as applicant). 
Authority sought to operate as a com¬ 
mon carrier , by motor vehicle, over Ir¬ 
regular routes, transporting: Bituml- 
nized or Indurated fibre conduit or pipe . 
from the plant site of McGraw-Edison 
Company. Fibre Products Division. In 
Grayson County, Tex., to points in Ply¬ 
mouth. Norfolk. Essex. Middlesex. Suf¬ 
folk Counties. Mass, for 180 days. SUP¬ 
PORTING SHIPPER: W. Kyle Avery. 
McGraw-Edison Company. Fibre Prod¬ 
ucts Division, Marketing Supervisor, Rt. 

2. Box 142. Sherman, Tex. 75000. SEND 
PROTESTS TO: H. C. Morrison, Sr., 
District Supervisor. Interstate Com¬ 
merce Commission, Room 9A27, Federal 
Building. Forth Worth. Tex. 76102. 

No. MC 105007 (Sub-No. 28 TA), filed 
August 28. 1973. Applicant: MATSON 
TRUCK DINES, INC.. 1407 St. John Ave¬ 
nue. Albert Lea. Minn. 56007. Applicant’s 
representative: Val M. Higgins. 1000 
First National Bank Bldg.. Minneapolis, 
Minn. 55402. Authority sought to oper¬ 
ate as a common carrier . by motor 
vehicle, over irregular routes, transport¬ 
ing: Reinforced concrete slabs, sections, 
slats, and beams, from Hollandaie, Minn., 
to points in Iowa, Nebraska. Illinois, 
South Dakota, Wisconsin, and Mis souri, 
for 180 days. SUPPORTING 8HIPPER: 
Karsjens Bros. Concrete Products, Inc., 
Hollandaie. Minn. 56045. - SEND PRO¬ 
TESTS TO: District Supervisor A. N. 
Spath. Interstate Commerce Commis¬ 
sion, Bureau of Operations, 448 Federal 
Building & U.S. Court House. 110 S. 4th 
Street. Minneapolis, Minn. 55401. 

No. MC 106398 (Sub-No. 682 TA). filed 
August 31, 1973. Applicant: NATIONAL 
TRAILER CONVOY. INC., 1925 National 
Plaza. P.O. Box 51096. Tulsa, Okla. 74151. 
Applicant's representative: Irvin Tull 
(same address as above). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Buildings in sections, 
mounted on wheeled undercarriages, 
from the plantslte of Westville Homes 
Corporation in Westville, N.H.. to points 
in Maine, Vermont, Massachusetts. 
Rhode Island. New York, and Connecti¬ 
cut, for 180 days. SUPPORTING SHIP¬ 
PER: Westville Homes Corporation. 
Peter S. Kurzina. P.O. Box 1, Westville, 
N.H. SEND PROTESTS TO: C. L. Phil¬ 
lips, District Supervisor. Interstate Com¬ 
merce Commission. Bureau of Opera¬ 
tions. Rm. 240. Old P.O. Bldg.. 215 NW. 
Third, Oklahoma City, Okla. 73102. 

No. MC 107403 (Sub-No. 849 TA'*. filed 
August 24, 1973. Applicant: MATLACK. 
INC., 10 West Baltimore Avenue. Lans- 
downe. Pa. 19050. Applicant's represent¬ 
ative: John Nelson (same address as 
above). Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Lead 
oTide. In bulk, in tank vehicles, from In¬ 
dianapolis, Ind., to Louisville, Ky.. for 
180 days. SUPPORTING SHIPPER: 
James H. Thrash, Vice President-Pur¬ 


chasing. RSR Corporation, 2727 North 
Westmoreland Street, P.O. Box 6195, 
Dallas. Tex. 75222. SEND PROTESTS 
TO: Ross A. Davis, District Supervisor. 
Interstate Commerce Commission, Bu¬ 
reau of Operations. William J. Green, Jr., 
Federal Bldg., 600 Arch 8treet, Room 
3238, Philadelphia, Pa. 19106. 

No. MC 107403 (Sub-No. 857 TA>, filed 
August 31, 1973. Applicant: MATLACK, 
INC., 10 West Baltimore Avenue, Lans- 
downe. Pa. 19050. Applicant's represent¬ 
ative: John Nelson (same address as 
above). Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Alcoholic 
liquors. NOL in bulk, in tank vehicles, 
from Tullahoma. Tenn., to Schenlcy, Pa., 
for 180 days. SUPPORTING SHIPPER: 
R. H. Habcrle. General Traffic Manager, 
Schenley Distillers, Inc.. 36 E. Fourth 
Street. Cincinnati. Ohio 45202. 8END 
PROTESTS TO: Ross A. Davis, District 
Supervisor, Interstate Commerce Com- 
' mission. Bureau of Operations. 600 Arch 
Street. Room 3238, Philadelphia, Pa. 
19106. 

No. MC 107496 (Sub-No. 905 TA>. filed 
August 28, 1973. Applicant: RUAN 

TRANSPORT CORPORATION. Third 
and Kcosauqua Way, P.O. Box 855 (Box 
zip 50304), Des Moines. Iowa 50309. Ap¬ 
plicant’s representative: E. Check (same 
address os applicant). Authority sought 
to operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Liquid sugar . in bulk, in tank ve¬ 
hicles. from Grimes, Iowa, and Muncie. 
Kans.. to points in Kansas. Nebraska, 
and Missouri, for 150 days. SUPPORT¬ 
ING SHIPPER: The Amalgamated 
Sugar Company. P.O. Box 1520, Ogden, 
Utah 84402. SEND PROTESTS TO: Her¬ 
bert W. Allen. Transportation Specialist, 
Interstate Commerce Commission, Bu¬ 
reau of Operations. 875 Federal Building, 
Dcs Moines. Iowa 50309. 

No. MC 107496 (Sub-No. 906 TA). filed 
August 29, 1973. Applicant: RUAN 

TRANSPORT CORPORATION. Third 
and Keosauqua Way. P.O. Box 855 (Box 
zip 50304). Des Moines. Iowa 50309. Ap¬ 
plicant's representative: E. Check (same 
address as applicant). Authority sought 
to operate as a common carrier, by mo¬ 
tor vehicle, over irregular routes, trans¬ 
porting: Liquid feed and liquid feed sup¬ 
plements. in bulk, in tank vehicles, from 
Oskaloosa. Iowa, to points in Illinois, for 
150 days. SUPPORTING SHIPPER: 
International Multifoods Corporation. 
1200 Investors Building. Minneapolis, 
Minn. 55402. SEND PROTESTS TO: 
Herbert W. Allen, Transportation Spe¬ 
cialist, Interstate Commerce Commis¬ 
sion. Bureau of Operations. 875 Federal 
Bldg.. Des Moines. Iowa 50309. 

No. MC 108207 (Sub-No. 372 TA). 
filed August 28.1973. Applicant: FROZEN 
FOOD EXPRESS. INC., 318 Cadiz 
Street, P.O. Box 5888 (Box zip 75222), 
Dallas. Tex. 75207. Applicant’s repre¬ 
sentative: J. B. Ham (same address as 
applicant). Authority sought to operate 
as a common carrier , by motor vehicle. 


over Irregular routes, transport u;; 
Meats . meat products, meat byproduct;, 
and articles distributed by meat pack¬ 
inghouses as described in Sections A and 
C of Appendix I to the report in De¬ 
scriptions in Motor Carrier Certificate 
61 M.C.C. 209. 273, and 766 (except hides 
and commodities in bulk, in tank ve¬ 
hicles), from the plantslte and storage 
facilities of Madison Foods, Inc.. Madi¬ 
son. Nebr.. to points in California, Ari¬ 
zona, New Mexico, Tennessee, Oklahoma, 
Arkansas, Mississippi. Louisiana, and 
Texas , for 180 days. SUPPORTING 
8HTPPER: Armour and Company. Fresh 
Meats Division. Greyhound Tower, 
Phoenix. Ariz. 85077. SEND PROTESTS 
TO: Transportation Specialist Gerald T. 
Holland, Interstate Commerce Commis¬ 
sion, Bureau of Operations, 1100 Com¬ 
merce Street, Room 13C12, Dallas, Tex. 
75202. 

No. MC 112148 (Sub-No. 57 TA >, 
filed August 23. 1973. Applicant. 

WORSTER-IOWA. INC., Gay Road. Rd. 
#1, North East. Pa. 16428. Applicair s 
representative: William L Fairbank, 900 
Hubbell Bldg., Des Moines, Iowa 50309 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Meats, meat prod¬ 
ucts, and meat byproducts, and articles 
distributed by meat packinghouses as de¬ 
scribed in Sections A and C of Appendix I 
to the report in Descriptions in Motor 
Carrier Certificates . 61 M.C.C. 209 and 
766 (except hides and commodities in 
bulk), from the plantslte and warehouse 
facilities of Madison Foods. Inc., at or 
near Madison. Nebr., to points in Con¬ 
necticut, Delaware, the District of 
Columbia, Maine, Maryland, Massachu¬ 
setts. Michigan. New Hampshire. New 
Jersey. New York, Ohio. Pennsylvania. 
Rhode Island, and Vermont, for 180 days 
SUPPORTING SHIPPER: Armour and 
Company, Fresh Meats Division, Grey¬ 
hound Tower, Phoenix, Ariz. 85077.8END 
PROTESTS TO: District Supervix r 
John J. England. Interstate Commerce 
Commission, Bureau of Operations. 2111 
Federal Building. 1000 Liberty Avenue, 
Pittsburgh, Pa. 15222. 

No. MC 113267 (Sub-No. 307 TA). find 
August 24, 1973. Applicant: CENTRAL 
Si SOUTHERN TRUCK LINES. INC.. 
3385 Airways Blvd., Memphis, Tenn. 
38116. Applicant’s representative: Law¬ 
rence A. Fischer (same address as 
applicant). Authority sought to operate 
as a common carrier . by motor vehicle, 
over irregular routes, transporting: Mcat. 
meat products, and meat byproducts and 
articles distributed by meat packing' 
houses, as described in Sections A and c 
of Appendix I to the report in Descrip¬ 
tions In Motor Carrier Certificates. 61 
M.C.C. 209 and 766 (except hides and 
commodities in bulk, in tank vehicle • 
from the plantslte and storage facilities 
utilized by Madison Foods. Inc., at or 
near Madison, Nebr.. to points in Ken¬ 
tucky. Arkansas, Louisiana, Mississippi 
Tennessee, Alabama, Georgia. Florida 
North Carolina, and South Carolina, for 
180 days. SUPPORTING SHJPPFTv 
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Armour and Company. Fresh Meats Di¬ 
vision* Greyhound Tower, Phoenix, Ariz. 
85077. SEND PROTESTS TO: District 
Supervisor Floyd A. Johnson, Inter¬ 
state Commerce Commission, Bureau of 
Operations, 435 Federal Office Building. 
167 North Main Street. Memphis, Tenn. 
38103. 

No. MC 113843 (Sub-No. 196 TA). filed 
August 29. 1973. Applicant: REFRIG¬ 
ERATED FOOD EXPRESS. INC.. 316 
Summer Street. Easton, Mass. 02210. Ap¬ 
plicant's representative: William J. 
Boyd. 29 South LaSalle Street, Chicago. 
IB. 60603. Authority sought to operate 
as a common carrier . by motor vehicle, 
over irregular router,, transporting: 
Meat*, meat products . and meat byprod¬ 
ucts, and articles distributed by meat 
racking houses, as described in Sections 
A and C of Appendix I to the report in 
Descriptions in Motor Carrier Certifi¬ 
cates, 61 M.C.C. 209 and 766 (except 
commodities in bulk, in tank vehicles), 
from the plant site of Madison Foods, 
Inc., at Madison. Nebr.. to points in 
Connecticut, Delaware, the District of 
Columbia, Maine. Maryland. Massachu¬ 
setts, New Hampshire, New Jersey, 
New York. Pennsylvania. Rhode Island. 
Vermont, Virginia, and West Virginia, for 
180 days. SUPPORTING SHIPPER: 
Armour and Company. Fresh Meats Divi¬ 
sion, Greyhound Tower. Phoenix. Arts. 
85077. SEND PROTESTS TO: John B. 
Thomas, District Supervisor. Interstate 
Commerce Commission, Bureau of 
Oi>eraUons, 150 Causeway Street, Boston. 
Atass. 02114. 

No. MC 114273 (Sub-No. 146 TA). filed 
Au gust 30 . 197 3. Applicant: CEDAR 
KAPTDS STEEL TRANSPORTATION. 
INC.. 3930 16th Avenue SW . P.O. Box 68. 
Cedar Rapids. Iowa 52406. Applicant’s 
representative: Robert E. Konchar. P.O. 
Box 1943. Cedar Rapids. Iowa 52406. 
Authority sought to operate as a com¬ 
mon carrier, by motor vehicle, over 
irregular routes, transporting: Meats, 
meat products, meat byproducts, and 
articles distributed by meat packing¬ 
houses, as described in Sections A and 
C of Appendix I to the report in Descrip¬ 
tions in Motor Carrier Certificates, 61 
M.C.C. 209 and 766 (except hides and 
commodities in bulk, in tank vehicles), 
from the plantsitc of Madison Poods. 
Inc., at Madison. Nebr.. to points in Con¬ 
necticut Delaware, Illinois, Indiana. 
Kentucky, Maine. Maryland. Massachu¬ 
setts, Michigan, Missouri, New Hamp¬ 
shire, New Jersey. New York. Ohio, 
Rhode Island. Pennsylvania, Vermont. 
Virginia, West Virginia, and the District 
of Colu mbia , for 180 days. SUPPORT¬ 
ING SHIPPER: Armour and Company, 
Fresh Meats Division. Greyhound Tower. 
Phoenix. Ariz. 85077. SEND PROTESTS 
TO: Herbert W. Allen. Transportation 
Sj>eclalist Interstate Commerce Com¬ 
mission, Bureau of Operations. 875 Fed¬ 
eral Building, Des Moines, Iowa 50309. 

No. MC 114632 (Sub-No. 61 TA). filed 
August 28. 1973. Applicant: APPLE 
FINES, INC., 225 S. Van Epps Ave.. P.O. 


Box 507. Madison. S. Dak. 57042. Appli¬ 
cant's representative: Robert A. Appel- 
wick (same address as above). Authority 
sought to operate as a common carrier. 
by motor vehicle, over irregular routes, 
transiwrttng: Meats, meat products, and 
articles distributed by meat packing¬ 
houses as described in Sections A. B. and 
C of Appendix I to the report in Descrip¬ 
tions in Motor Carrier Certificates, 61 
M.C.C. 209 and 766 (except hides and 
commodities in bulk), from the plantslte 
of Madison Foods, Inc., at or near Madi¬ 
son. Nebr., to points in Illinois. Indiana, 
Iowa. Kansas, Michigan. Minnesota, 
Missouri, North Dakota. South Dakota, 
and Wisconsin, for 180 days. SUPPORT¬ 
ING SHIPPER: Donald A. Chute. Man¬ 
ager. Transportation A Distribution, 
Fresh Meats Division, Armour and Com¬ 
pany. Greyhound Tower, Phoenix. Ariz. 
85077. SEND PROTESTS TO: J. L. 
Hammond. District Supervisor. Inter¬ 
state Commerce Commission. Bureau of 
Operations. Room 369. Federal Building. 
Pierre, & Dak. 57501. 

No. MC 115841 (Sub-No. 456 TA), filed 
August 29. 1973. Applicant: COLONIAL 
REFRIGERATED TRANSPORTATION. 
INC.. Off.: 1215 Bankhead Highway 
West. P.O. Box 10327. Birmingham. Ala. 
35202. Applicant's representative: Roger 
M. Shaner (same address as applicant). 
Authority sought to operate as a com¬ 
mon carrier , by motor vehicle, over Ir¬ 
regular routes, transporting: Meats, 
meat products, meat byproducts and 
articles distributed by meat packing¬ 
houses (except hides and commodities 
in bulk), from the plantsite of Madison 
Foods, Inc., at Madison. Nebr., to points 
in Maine, Vermont. New Hampshire. 
Massachusetts. Rhode Island. Connecti¬ 
cut. New York. Michigan. Indiana. Ohio. 
Pennsylvania, New Jersey. Maryland. 
Delaware, West Virginia. Virginia, Ken¬ 
tucky, Tennessee. North Carolina. South 
Carolina. Mississippi. Alabama. Georgia, 
and Florida and the District of Colum¬ 
bia, for 180 days. SUPPORTING SHIP¬ 
PER: Armour and Company. Fresh 
Meats Division. Greyhound Tower. 
Phoenix. Ariz. 85077. SEND PROTESTS 
TO: Clifford W. White, District Super¬ 
visor. Interstate Commerce Commission, 
Bureau of Operations. Room 814, 2121 
Building, Birmingham. Ala. 35203. 

No. MC U7119 (Sub-No. 483 TA). filed 
August 29. 1973. Applicant: WILLIS 
SHAW FROZEN EXPRESS. INC.. P.O. 
Box 188, Elm Springs. Ark. 72738. Au¬ 
thority sought to operate as a common 
carrier . by motor vehicle, over Irregular 
routes, transporting: Foodstuffs , In vehi¬ 
cles equipped with mechanical refriger¬ 
ation (except, commodities in bulk, in 
tank vehicles), from the plantsite and 
warehouse facilities of Kraft Foods at or 
near Springfield. Mo., to points in Cali¬ 
fornia. Colorado, and New Mexico, re¬ 
stricted to points In named origins and 
destined to points In named destinations, 
for 180 days. SUPPORTING SHIPPER: 
Kraft Foods Div. of Kraftco Corporation. 
2340 Forest Lane. Garland. Tex. 75040. 


SEND PROTESTS TO: District Super¬ 
visor William H. Land. Jr.. Interstate 
Commerce Commission. Bureau of Oper¬ 
ations, 2519 Federal Office Building. 700 
West Capitol. Little Rock. Ark. 72201. 

No. MC 118202 (Sub-No. 15 TA). filed 
August 23. 1973. Applicant: SCHULTZ 
TRANSIT. INC.. P.O. Box 406. 323 East 
Bridge Street. Winona. Minn. 55987. Ap¬ 
plicant's representative: Eugene A. 
Schultz (same address as above). Au¬ 
thority sought to operate as a common 
carrier. by motor vehicle, over irregular 
routes, transporting: Meats . meat prod¬ 
ucts , and meat byproducts as described 
in Section A of Appendix I to the report 
in Descriptions in Motor Carrier Certifi¬ 
cates. 61 M.C.C. 209 and 766 (except 
commodities in bulk and hides), from 
the plant site and warehouse facilities 
utilized by Yankton Sioux Industries at 
Wagner. 8. Dak., to points in Arkansas. 
Connecticut, Delaware, the District of 
Columbia. Iowa. Illinois. Indiana, Kan¬ 
sas. Kentucky. Louisiana, Maryland. 
Massachusetts. Michigan. Minnesota. 
Mississippi. Missouri. Nebraska. New 
Hampshire. New Jersey. New York. North 
Dakota. Ohio, Oklahoma, Pennsylvania, 
Tennessee, Texas, Vermont. Virginia. 
West Virginia. Wisconsin, and Maine; 
and meats, meat products, and meat by¬ 
products as described In Section A of 
Appendix I to the report In Descriptions 
in Motor Carrier Certificates. 61 M.C.C. 
209 and 766 (except commodities In bulk 
and hides) and materials, supplies, and 
equipment used by meat packers In the 
conduct of their business, from points in 
Arkansas, Illinois. Indiana. Iowa. Kansas, 
Kentucky, Michigan, Minnesota. Mis¬ 
souri. Nebraska, North Dakota, Okla¬ 
homa. Texas, and Wisconsin to the plant- 
site and warehouse facilities utilized by 
Yankton Sioux Industries at Wagner. 
8. Dak., for 180 days. SUPPORTING 
SHIPPER: Yankton Sioux Industries. 
301 North Fifth Street. Minneapolis. 
Minn. 55403. SEND PROTESTS TO: Dis¬ 
trict Supervisor A. N. Spath. Interstate 
Commerce Commission. Bureau of Op¬ 
erations, 448 Federal Building & U8. 
Court House, 110 S. 4th Street. Minne¬ 
apolis. Minn. 55401. 

No. MC 119789 (Sub-No. 177 TA). 
filed Au gust 29. 1973. Applicant: CARA¬ 
VAN REFRIOERATED CARGO, INC., 
P.O. Box 6188, 1612 E. Irving Btvd.. 
Dallas, Tex. 75222. Applicant's represent¬ 
ative: James K. Newbold. Jr.. P.O. Box 
6188. Dallas. Tex. 75222. Authority souvht 
to operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Synthetic fiber, from Covington, Vn., 
to Miami. Okla., for 180 days. SUPPORT¬ 
ING SHIPPER: Ozark Industries. Inc., 
P.O. Box 1245, Miami. Okla 74354 SEND 
PROTESTS TO: Transportation Spe¬ 
cialist Gerald T. Holland. Interstate 
Commerce Commission, Bureau of Op¬ 
erations, 1100 Commerce Street. Room 
13C12, Dallas, Tex. 75202. 

No. MC 123556 (Sub-No. 6 TA). filed 
Aug ust 28 . 1973. Applicant: RAHIER 
TRUCKING. INC., 1822 South First 
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Street. Yakima. Wash. 98903. Applicant’s 
representative: Warren L. Dewar. Jr., 303 
East D Street. Yakima, Wash. 98901. 
Authority sought to operate as a com¬ 
mon carrier, by motor vehicle, over ir¬ 
regular routes, transporting: Roofing 
and roofing materials and supplies , from 
Pittsburgh and Santa Clara. Calif., to 
points in Yakima. Benton, Franklin, 
Walla Wala. Columbia, Garfield, Asotin. 
Whitman. Adams. Grant. Kittitas, Klic¬ 
kitat, Chelan, Douglas, and Okanogan 
Counties. Wash., for 180 days. SUP¬ 
PORTING SHIPPER: Zellcrbach Paper 
Company, 1225 West Popular. Walla 
Walla, Wash. 99362; Valley Roofing, 105 
East Beech St.. Yakima, Wash. 98901; 
Sid Thiel doing business as Thiel Roof¬ 
ing Company, 205 N. Fruitland, Kenne¬ 
wick, Wash. 99336; and Wagner Roofing 
Company. 1507 South 18th Avenue. Yak¬ 
ima. Wash. 98902. SEND PROTEST8 
TO: District Supervisor W. J. Huetig. 
Interstate Commerce Commission. Bu¬ 
reau of Operations, 450 Multnomah 
Building. 319 8W. Pine. Portland. Oreg. 
97204. 

No. MC 124078 <Sub-No. 559 TA). filed 
August 31, 1973. Applicant: 8CHWER- 
MAN TRUCKING CO.. 611 South 28th 
Street. Milwaukee. Wis. 63215. Appli¬ 
cant’s representative: Richard H. Pre- 
vette (same address as above). Author¬ 
ity sought to operate as a common car¬ 
rier. by motor vehicle, over irregular 
routes, transporting: Cement dust . in 
bulk, from Nazareth. Pa . to Neptune, 
Elizabeth, and Port Reading. N.J., for 
180 days. SUPPORTING SHIPPER: Li- 
pari Pumice Aggregate Co., Box 691. 
Westport, Conn. 06880 (Richard C. Bon- 
ser. President). SEND PROTESTS TO: 
John E. Ryden. District Supervisor, In¬ 
terstate Commerce Commission. Bureau 
of Operations. 135 West Wells Street, 
Room 807. Milwaukee, Wis. 53203. 

No, MC 124078 (Sub-No. 560 TA). filed 
August 31, 1973. Applicant: SCHWER- 
MAN TRUCKING CO.. 611 South 28th 
Street, Milwaukee. Wis. 53215. Appli¬ 
cant's representative: Richard H. Pre- 
vette (same address as above). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Cement dust, in bulk, from 
Nazareth, Pa., to Bayonne and Metuchen. 
NJ., and Staten Island and Flushing, 
N.Y., for 180 days. SUPPORTING SHIP¬ 
PER: Lipari Pumlc Aggregate Co., Box 
691. Westport. Conn. 06880 (Richard C. 
Bonser. President). SEND PROTESTS 
TO: John E. Ryden, District Supervisor, 
Interstate Commerce Commission. Bu¬ 
reau of Operations, 135 West Wells 
Street. Room 807, Milwaukee, Wis. 53203. 

No. MC 124236 (Sub-No. 58 TA>, filed 
August 23, 1973. Applicant: CHEMICAL 
EXPRESS CARRIERS. INC., 1200 
Simons Bldg., Dallas, Tex. 75201. Appli¬ 
cant’s representative: Leroy Hallman, 
4555 First National Bank Bldg., Dallas, 
Tex. 75202. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: Dry 
silicate of soda , In bulk, from Dallas, 


Tex., to Wrens, Ga., for 180 days. SUP¬ 
PORTING SHIPPER: Diamond Sham¬ 
rock Chemical Co., 1100 Superior Avenue. 
Cleveland, Ohio 44114. SEND PRO¬ 
TESTS TO: Gerald T. Holland. Trans¬ 
portation Specialist, Interstate Com¬ 
merce Commission, 1100 Commerce 
Street. Room 13C12, Dallas, Tex. 75202. 

No. MC 126489 (Sub-No. 19 TA). filed 
August 31, 1973. Applicant: GA8TON 
FEED TRANSPORTS, INC., 1203 West 
4th Street, P.O. Box 1066, Hutchinson. 
Kans. 67501. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Afeat scrap . blood meal, bone meal and 
tankage. (1) from Dodge City, Garden 
City. Emporia. Liberal, Wichita, Man¬ 
kato, ElUs, Coffeyville, and Kansas City, 
Kans., to points in Missouri, Nebraska. 
Iowa, Oklahoma. Arkansas, Colorado, 
and Texas: (2) from Kansas City. St. 
Louis, and St. Joe. Mo., to points in 
Arkansas, Colorado, Iowa, Kansas, 
Louisiana. Mississippi, Nebraska. New 
Mexico. Oklahoma. Tennessee, and 
Texas: (3) from Empire, La., to points 
in Arkansas. Iowa. Kansas. Mississippi, 
Missouri, Nebraska. Oklahoma, and 
Tennessee; (4) from Gulf Port. Miss., 
to points in Arkansas. Iowa, Kansas. 
Louisiana. Missouri. Nebraska. Okla¬ 
homa. and Tennessee; (6) from Clovis, 
Albuquerque, and Roswell, N. Mex., to 
points in Arkansas, Colorado. Iowa, 
Kansas, Louisiana, Missouri. Nebraska, 
Oklahoma, and Texas; (6) from Ada, 
Collinsville, Henryctta. Lawton. Okla¬ 
homa City, Tulsa, Okla., to points In 
Arkansas. Colorado. Iowa, Kansas, Loui¬ 
siana. Nebraska. Tennessee. Texas, Mis¬ 
souri. and Mississippi; and (7) from 
Amarillo. Bastroys. Cameron, Crowley, 
Dallas. El Paso. Ft. Worth. Galveston, 
Hereford. Houston. Palestine, Pampa. 
Perry ton Port Allen, San Angelo, and 
Triona. Tex., to points in Arkansas. 
Colorado. Iowa, Kansas. Louisiana, 
Mississippi, Missouri, New Mexico. Ne¬ 
braska, Oklahoma, and Tennessee, for 
180 days. SUPPORTING SHIPPER: 
Wcllens and Company. 6700 Frances 
Avenue South. Minneapolis, Minn 1 55435. 
SEND PROTESTS TO. M. E. Taylor, 
District Supervisor, Interstate Commerce 
Commission. Bureau of Operations. 501 
Petroleum Building, Wichita. Kans. 
67202. 

No. MC 128633 (Sub-No. 10 TA), filed 
August 27, 1973. Applicant: LAUREL 
HILL TRUCKING COMPANY, 614 New 
County Road, Secaucus. N.J. 07094. Ap¬ 
plicant’s representative: Oeorge A. 
Olsen, 69 Tonnele Avenue, Jersey City. 
N.J. 07306. Authority sought to operate 
as a contract carrier. by motor vehicle, 
over irregular routes, transporting: Such 
commodities as are dealt in by depart¬ 
ment stores, and supplies and equip¬ 
ment used in the conduct of such 
business, for the account of Atlantic De¬ 
partment 8tores, Inc., New York, N.Y., 
between points In the New York, N.Y., 
Commercial Zone as defined by the 
Commission, on the one hand, and, on 
the other. Dearborn, Detroit. Lincoln 


Park, Pontiac. Roseville, Mich.; and 
Akron. Belford, Cleveland, Cuyahoga 
Falls, Mtddleburg Heights, Rocky River. 
Tallmadge, and Wlckliffe, Ohio, for 180 
days. SUPPORTING SHIPPER; Atlan¬ 
tic Department Stores, Inc.. Director of 
Traffic & Distribution L. J. Lewison, 111 
Eighth Avenue. New York. N.Y. 10011. 
SEND PROTESTS TO: District Super¬ 
visor Robert E. Johnston. Interstate 
Commerce Commission, Bureau of Op¬ 
erations, 9 Clinton Street. Newark. N.J. 
07102. 

No. MC 129876 (Sub-No. 6 TA). filed 
August 31. 1973. Applicant: DUBOIS 
TRUCKING. INC., Box 502, Montpehe- 
Vt. 05602. Applicant’s representative. 
John P. Monte. 61 Summer Street, Barre, 
Vt. 05641. Authority sought to operate is 
a contract carrier. by motor vehicle, over 
irregular routes, transporting: Keroscns. 
from South Portland. Maine and Rens¬ 
selaer, N.Y., to Berlin. Vt.. for 180 days 
SUPPORTING SHIPPER: Green Moun¬ 
tain Power Corp.. 1 Main Street, Burling- 
ton. Vt. 05401. SEND PROTESTS TO: 
District Supervisor Paul D. Collins, In¬ 
terstate Commerce Commission, Bureau 
of Operations, 52 State Street. Mont¬ 
pelier. Vt, 05602. 

No. MC 133119 (Sub-No. 25 TA>, filed 
August 31, 1973. Applicant: HEYL 

TRUCK LINES, INC., 235 Mill Street, 
P.O. Box 206. Akron, Iowa 51001. Appli¬ 
cant’s representative: Roger Heyl (same 
address as above). Authority sought to 
operate os a common carrier, by motor 
vehicle, over Irregular routes, transport¬ 
ing: Meats, meat products, and meat by¬ 
products. from ports of entry on the In¬ 
ternational Boundary line between the 
United States and Canada located in 
Minnesota and North Dakota, to Min¬ 
neapolis. Minn., for 180 days. SUPPORT¬ 
ING SHIPPER: Burns. Ltd.. Art Len- 
nington. General Traffic Mgr., P.O. Box 
1300, Calgary, Alberta, Canada, 8END 
PROTESTS TO: District Supervisor Car- 
roll Russell. Bureau of Operations, Inter¬ 
state Commerce Commission, 711 Fed¬ 
eral Office Bldg., Omaha, Nebr. 68102. 

No. MC 133977 (Sub-No. 18 TA). filed 
August 22, 1973. Applicant: GENES, 
INC.. 10115 Brookville Salem Road. Clay¬ 
ton. Ohio 45315. Applicant’s represent¬ 
ative: Paul F. Beery. 68 East Broad 
Street. Suite 1660. Columbus, Ohio 43215 
Authoriy sought to operate as a common 
carrier, by motor vehicle, over Irregular 
routes, transporting: (1) Plastic poly¬ 
styrene, foam shapes and forms (except 
commodities in bulk), from the plantsite 
of the Huntsman Container Corporation 
at Troy. Ohio, to points in Arkansas 
North Carolina, South Carolina. Florida 
North Dakota. South Dakota, Colorado 
New Mexico. Wyoming (restricted to 
those portions in North Dakota, 8outh 
Dakota, Colorado. New Mexico and Wy¬ 
oming on and east of U.8. Highway 85 >, 
Louisiana, Virginia. Mississippi. Georgia. 
Tennessee. Oklahoma, Massachusetts 
Connecticut. New Hampshire, Maryland 
New Jersey, Maine. Nebraska, Kansas, 
Alabama. Delaware, Vermont, Rhode Is¬ 
land. and the District of Columbia and 
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(2> relumed. rejected . or damaged ship¬ 
ment* of the commodities described in 
it) above, from the destination states 
described above to the plantsite of 
Huntsman Container Corporation at 
Troy. Ohio, for 180 days. SUPPORTING 
SHIPPER: Huntsman Container Corpo¬ 
ration. 1261 Brukner Drive, P.O. Box 639. 
Troy Ohio. SEND PROTESTS TO: Paul 
J. Lowry, District Supervisor, Interstate 
Commerce Commission. Bureau of Op¬ 
erations. 5514-B Federal Bldg., 550 Main 
StCincinnati, Ohio 45202. 

NO. MC 136176 (Sub-No. 4 TA>. filed 
August 23. 1973. Applicant: INDEPEND¬ 
ENT TRANSPORTATION. INC., Kanop- 
olls, Kans. 67454. Applicant's represent¬ 
ative: Patrick E. Quinn. 605 South 14th 
Street, P.O. Box 82028. Lincoln. Nebr. 
68501. Authority sought to operate as a 
contract carrier, by motor vehicle, over 
irregular routes, transporting: Salt and 
salt products. between points in Ne¬ 
braska, Kansas. Iowa. Minnesota, Mis¬ 
souri, and Colorado, restricted to traffic 
having a prior movement by barge or rail 
and further restricted to a transportation 
service to be performed under a continu¬ 
ing contract or contracts with Independ¬ 
ent Salt Company of Kanopolis, Kans., 
for 180 days. SUPPORTING SHIPPER: 
Independent Salt Company. P.O. Box 36, 
Kanopolis, Kans. 67454. SEND PRO¬ 
TESTS TO: Thomas P. O'Hara. District 
supervisor. Interstate Commerce Com¬ 
mission. Bureau of Operations. 234 Fed¬ 
eral Building. Topeka. Kans. 66603. 

No. MC 136956 (Sub-No. 6 TA), filed 
August 29. 1973. Applicant: ROYAL 
TRANSPORTS. INC., P.O. Box 1451, 
Kansas City, Kans. 66117. Applicant's 
representative: Patrick E. Quinn, 605 
South 14th Street. P.O. Box 82028, Lin¬ 
coln, Nebr. 68501. Authority sought to 
operate as a contract carrier , by motor 
vehicle, over Irregular routes, transport¬ 
ing: Petroleum products (except anhy¬ 
drous ammonia, and fertilizer), in bulk, 
in tank vehicles, between points In 
Kansas and Missouri, under contract 
with Reese Oil Company, Kansas City, 
Mo., for 180 days. SUPPORTING SHIP¬ 
PER: Reese Oil Company. P.O. Box 
11598, Kansas City. Mo. 64138. 8END 
PROTB8T8 TO: Vernon V. Coble. Dis¬ 
trict Supervisor, Interstate Commerce 
Commission. Bureau of Operations, 600 
Federal Office Building. 911 Walnut 
Street. Kansas City, Mo. 64106. 

No. MC 139034 (Sub-No. 1 TAi, filed 
August 31, 1973. Applicant: CHARLES 
MACE, doing business as MACE TRUCK- 
ING CO.. 5808 17th Street. Apt. C-4. 
Great Bend. Kans. 67530. Authority 
ought to operate as a contract carrier. 
by motor vehicle, over irregular routes, 
transporting: New furniture. from La¬ 
crosse. Kans., to Denver. Colo.; Dos 
Moines, Iowa; Detroit, Mich.: Kansas 
City, Mo.: Lansing, Mich.; Pittsburgh. 
Pa,: Salt Lake City, Utah: San Francisco, 
Calif; and Springfield, Mo., for 180 days. 


SUPPORTING SHIPPER: LaCrosse 
Furniture CO.. P.O. Box 99. LaCrosse. 
Kans. 67548. SEND PROTESTS TO: 
11 E. Taylor, District Supervisor, Inter¬ 
state Commerce Commission. Bureau of 
Operations. 501 Petroleum Bldg., Wich¬ 
ita. Kans. 67202. 

No. MC 139042 TA. filed August 27. 
1973. Applicant: DON KING, doing busi¬ 
ness as KING ORAIN CO . 206 NE. 18th, 
Guymon, Okla. 73942. Applicant's repre¬ 
sentative: John C. Sims. 1607 Broadway, 
Lubbock. Tex. 79401. Authority sought 
to operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Livestock feedstuff and livestock 
feedstuff ingredients, from points in 
Oklahoma, New Mexico. Texas. Kansas, 
and Colorado, to points in Cimarron. 
Texas. Beaver, and Harper Counties, 
Okla.. and Seward County, Kans.. for 
180 days. SUPPORTING SHIPPERS. 
Ralston Purina Company, 710 E. 13th, 
Wichita. Kans. 67214: Hitch Ranch. Inc.. 
Box 1308. Guymon. Okla. 73942; Texas 
County Feed Yards. Inc., Box 1029. 
Ouymon, Okla. 73042; Panhandle Feed- 
yard, Turpin. Okla. 73950; and Tyler 
Peed Store. Box 1091, Ouymon. Okla. 
73942. SEND PROTESTS TO: Haskell E. 
Ballard. District Supervisor, Interstate 
Commerce Commission. Bureau of Op¬ 
erations, Box H04395 Herring Plaza. 
Amarillo, Tex. 79101. 

No. MC 139043 TA. filed August 29. 
1973. Applicant: JOSEPH P. SACCO- 
MANNO, doing business as JFS TRANS¬ 
PORTATION. East 428 14th. Spokane, 
Wash. 99208. Applicant’s representative: 
Donald A. Ericson. 708 Old National 
Bank Bldg.. Spokane. Wash. 99201. Au¬ 
thority sought to operate as a contract 
carrier, by motor vehicle, over irregular 
routes, transporting: Malt beverages, 
wine . and related advertising material 
moving therewith. from points in Napa, 
San Francisco. Alameda, Santa Clara. 
San Joaquin. Kern, and San Mateo 
Counties, Calif., to points in Spokane 
County, Wash., for 180 days. SUPFORT- 
INO SHIPPER: B & B Distributors. 
Inc„ North 1004 Ruby, Spokane, Wash. 
99202. 8END PROTESTS TO: L. D. 
Boone. Transportation Specialist. Bu¬ 
reau of Operations. Interstate Commerce 
Commission, 6049 Federal Office Build¬ 
ing. Seattle, Wash. 08104. 

No. MC 139044 TA. filed August 30. 
1973. Applicant: DALLAS TOWING 
SERVICE. INC., 2308 South Kentucky, 
Evansville, Ind. 47714. Applicant's rep¬ 
resentative: Warren C. Moberly, 777 
Chamber of Commerce Bldg., Indianapo¬ 
lis, Ind. 46204. Authority sought to op¬ 
erate as a common carrier. by motor ve¬ 
hicle, over irregular routes, transporting: 
Wrecked and disabled vehicles and re¬ 
placement vehicles, in wrecker service, 
between points in Indiana within a 50 
mile radius of Vanderburgh County. 
Ind., Including Vanderburgh County, on 
the one hand. and. on the other, points 


In Illinois and Kentucky within a 50 
mile radius of Vanderburgh County, 
Ind., for 180 days. SUPPORTING SHIP¬ 
PERS: There are approximately 10 
statements of support attached to the 
application, which may be examined 
here at the Interstate Commerce Com¬ 
mission In Washington, D.C.. or copies 
thereof which may be examined at the 
field office named below. SEND PRO¬ 
TESTS TO: District Supervisor James 
W. Habermehi. Bureau of Operations, 
Interstate Commerce Commission, 802 
Century Bldg.. 36 8. Penn St., Indian¬ 
apolis, Ind. 46204. 

By The Commission. 

(seal! Robert L. Oswald, 

Secretary. 

IFR Doc 73 10722 Filed 9-14-73;8:45 »m| 


| Ex Parte No. 241; Buie 19. Exemption 49] 

PENN CENTRAL TRANSPORTATION CO. 

Exemption Under Mandatory Car Service 
Rules 


September 12. 1973. 

TO: Penn Central Transportation 
Company. George P. Baker. Richard C. 
Bond, and Jervis Langdon. Jr., Trustees 

It appearing, that because of abnor¬ 
mal operating conditions, the Penn 
Central Transportation Company. 
George P. Baker, Richard C. Bond, and 
Jervis Langdon. Jr., Trustees, is unable 
to perform regular switching at the 
plant of the B. F. Goodrich Manufactur¬ 
ing Company. New Brunswick. New Jer¬ 
sey; that there are numerous freight 
cars available in that plant for reload¬ 
ing; and there L* urgent need to utilize 
these cars for certain shipments from 
that plant. 

It is ordered. That, pursuant to the 
authority vested in me by Car Service 
Rule 19. the Penn Central Transporta¬ 
tion Company, George P. Baker, Richard 
C. Bond, and Jervis Langdon. Jr.. Trust¬ 
ees. be. and it Is hereby, authorized to 
accept from B. P. Goodrich Company. 
New Brunswick, New* Jersey, shipping 
instructions for the movement of the 
following cars without regard to the re¬ 
quirements of Car Service Rule 2. 


B&O 470612. 
B&O 479028. 
C&O 19154. 
CBQ 47340 
DH 18647. 
ON 23434. 
ON 36156. 
NP 2619. 


Rdg 111233 
SL-ST 7286 
Soo 177386 
Sou 29083. 
Sou 45872. 
SOU 46027. 
Sou 49298 
TP 120787. 


Effective .—September 7. 1973. 

Expires .—September 14, 1973. 

Issued at Washington, DC.. Septem¬ 
ber 7. 1973. 

Interstate Commerce 
Commission. 

(seal) R, D. Pearler. 

Agent. 

[FR Doc.73-19726 Filed 0-14-73.8:45 am) 
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RULES ANO REGULATIONS 


Title 20—Employees' Benefits 

CHAPTER VI—EMPLOYMENT STANDARDS 
ADMINISTRATION, DEPARTMENT OF 
LABOR 


SUBCHAPTER B—FEDERAL COAL ^INE HEALTH 
AND SAFETY ACT OF 1969. AS AMENDED 


PART 725—CLAIMS FOR BLACK LUNG 
BENEFITS PAYABLE UNDER PART C 
OF TITLE IV OF THE FEDERAL COAL 
MINE HEALTH AND SAFETY ACT. AS 
AMENDED 


On November 30. 1972. 20 CFR, Chap¬ 
ter VI. was amended by adding thereto 
a new Part 725 (37 FR 25440-25486) Due 
to the requirement contained In the Fed¬ 
eral Coal Mine Health and Safety Act. 
as amended, that certain sections of the 
Longshoremen’s and Harbor Workers’ 
Compensation Act which did not be¬ 
come effective until November 26. 1972, 
be Incorporated in this Part 725. it was 
not possible to provide for notice, public 
procedure, and delayed effective date in 
accordance with 5 U.S.C. 553 and com¬ 
ply with the requirement contained in 
the Federal Coal Mine Health and Safety 
Act, as amended, that Part 725 be pub¬ 
lished in final form by November 30.1972. 
The time for comments was, however, 
extended until February 1, 1973. to per¬ 
mit public participation to as full a de¬ 
gree as possible. 

Some comments, recommendations, 
and objections were received after the 
November 30. 1972. promulgation date 
concerning this Part 725. Each of these 
has been carefully considered and 
changes and clarifications in Part 725 
were made w here appropriate. 

Tlie vast majority of changes which 
appear in this revised Part 725 serve to 
clarify and amplify the various proce¬ 
dural steps which were first described 
in the November 30. 1972, publication of 
Part 725. There are few major substan¬ 
tive variations between this document 
and the November 30. 1972. document. 
Those changes which should be espe¬ 
cially noted are as follows: 

(1) A number of changes have been 
made in Subpart B to reflect the deci¬ 
sion that the Social Security Adminis¬ 
tration will continue claims taking re¬ 
sponsibilities for an indefinite period 
after December 31.1973; 

(2> Section 725.102 has been revised 
to reflect the decision made to permit cer¬ 
tain Social Security Administration black 
lung claimants to file for benefits under 
this Part 725; 

(3) Subpart D. especially 55 725.311- 
725.325. has been substantially revised to 
clarify the procedures to be used by the 
Department of Labor for purposes of 
identifying the coal mine operator who 
shall be responsible for the payment of 
benefits under this part; 

• 4 > Sections 725.400-725.487 have been 
revised to more clearly describe the pro¬ 
cedures to be followed upon the conclu¬ 
sion of any formal hearing proceedings 
conducted: 

(5) Section 725.541-725.544 have been 
revised to more clearly describe the na¬ 
ture of medical benefits which shall be¬ 
come available to certain claimants after 
December 31. 1973; and 


<6> New 55 725.551 and 725.552 have 
been added to clarify the availability of 
vocational rehabilitation services. 

Considering the need to have a com¬ 
prehensive and complete set of guide¬ 
lines available to the public and to the 
officials of the Department of Labor who 
are charged with the responsibility for 
administering the Black Lung Benefits 
Program. I find it appropriate and in the 
best interest of all concerned parties to 
republish Part 725 in its entirety, incor¬ 
porating those amendments made. 

This amended Part 725 shall become 
effective on September 17, 1973. Any ad¬ 
ditional comments, recommendations, or 
objections received at any time after such 
date shall be considered and acted upon 
where appropriate. 

Special note should be made that 
5 725.516(d), which concerns the proce¬ 
dure for reducing benefits awarded under 
this part by State workmen’s compensa¬ 
tion benefits received has been reserved. 
Two alternative proposals concerning 
this paragraph appear In this edition of 
the Federal Register. Upon evaluation 
of the public comments on the alterna¬ 
tive proposals, the Department shall 
amend 5 725.516 to add a paragraph (d> 
which will reflect the decision subse¬ 
quently made concerning this issue. 

Part 725 is revised as follows: 

Subpart A—General 

Introduction 

Sec. 

725.1 Statutory provision*. 

726.2 Purpose aud scope of this part. 

ArrucAMUTr or Or mat Pasts in 
This SuncitAnsm B 

725 5 Applicability of Part 715 of this chap¬ 
ter. 

725.6 Inapplicability of 20 CFR Part 717. 

725.7 Applicability of Part 718 of thla chap¬ 

ter. 

725 8 Inapplicability of Part 720 of thla 
chapter. 

7259 AppllcabUlty of Part 726 of this chap¬ 
ter. 

Subpart B—Filin* and Preliminary Processing of 
Claims 

General 

725.101 Scope and applicability of thla sub¬ 

part. 

725.102 Treatment of claims previously filed 

with the Social Security Adminis¬ 
tration. 

Who Mat File Claims 

725.111 Who may execute a claim. 

725.112 Evidence of authority to execute a 

claim on behalf of another. 

725.113 Claimant must be alive when claim 

is filed. 

Filing or Claims 

726.121 Place of filing claim. 

725.122 Claims forms. 

726.123 Inquiry and assistance. 

726.124 Time limits for filing claim. 

725.125 When a claim la considered to have 

been filed; time of filing claim. 

725 126 When a written statement Is con¬ 

sidered a claim. 

726.127 Withdrawal of a claim. 

725.128 Cancellation of a request for with¬ 

drawal. 

726 129 Requests and notices to be in writ¬ 

ing. 


Preparation and Filing or Claim for 
Adjudication 

Sec. 

725.130 Action to be taken by Social 8* 

curlty Administration. 

725.131 Action to be taken by the Offlco— 

general. 

725.132 Development of evidence—general, 

725.133 Initial medical examination—miner 

725.134 Additional medical evidence. 

725 135 Fees for medical services. 

725.136 Reimbursement for reasonable ex¬ 

penses In obtaining medical evi¬ 
dence. 

725.137 Action to be taken by the Office— 

miner's claim. 

725.138 Action to be taken by the OWCP- 

wldowV or dependent survivor's 
claim. 

725.139 Referral to 8tate agency. 

725.140 Filing of claim with deputy com¬ 

missioner. 

Coal Minx Operator Participation 

725.161 Notice of ctalm and Issue of lia¬ 

bility. 

725.162 Operator's response to notification 
725.153 Operator's medical evidence. 

Further Action on Claim 

726.161 Proceedings for determination or 
claim. 

Subpert C—Relationship and Dependency 

725 200 Relationship and dependency— 
general. 

725.210 Determination of relationship— 
wife. 

725 .215 Determination of relationship - 
divorced wife. 

725920 Determination of relationship- 
widow. 

725925 Determination of relationship 
surviving divorced wife. 

725.230 Determination of relationship 
child 

726935 Determination of relationship— 
parent, brother, or sister. 

725.240 Determination of dependency— wife 
725945 Determination of dependency—di¬ 
vorced wife. 

725950 Determination of dependency- 
widow. 

725.255 Determination of dependency—sur¬ 
viving divorced wife. 

725960 Determination of dependency— 
child. 

725.265 Determination of dependency 
parent, brother, or sister. 

725970 Time of determinations. 

725.275 Legal Impediment. 

725.280 Domicile. 

725985 Member of the same household— 
"living with," "living in the same 
household." and "living in the 
miner's household". 

725 290 Contributions and support. 

Subpart D—Responsible Coal Mins Operator* 

Orneral Provirions 

725301 Scope and policy. 

725.302 Operator defined 

725.303 Responsible operator defined 

725.304 Prior operator, successor operator 
Determining Responsible Operator 

725511 Criterix for Identifying a responsi¬ 
ble operator. 

726 312 Procedure for determination of op¬ 

erator's liability. 9 

725513 Determination of operator's liability 
In formal bearing. 

725514 Deferred identification of responsi¬ 
ble operator, liability determina¬ 
tion. 
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OnouTon’s Financial Responsibility 

SOC. 

725 321 Financial responsibility defined 
725 322 Insurance coverage. 

725 323 Benefits a lien against assets. 

725.324 Security for payments of benefits. 
725.226 Liability of operator for Federal 
payments made. 

OraAToti Payments 

725.331 Scope of payment obUgat tons 

725.332 Prompt payment. 

735.333 Defaulted payments. 

725.334 Payment of interest. 

725 335 Suspension of payments 
725 334 Receipt for payment. 

725.337 Reporting requirements. 

Subpari C—Adjudicatory Process 

Omm 

725 401 Scope and applicability of this 
subpart. 

725 402 Adjudication officers. 

725.403 Powers of adjudication officers. 

725 404 Disqualification of adjudication 
officer. 

725 405 Changes In procedures. 

Pasties to Proceedings; Representatives 

725.411 Parties in Interest. 

725 412 Party am Icxim curiae. 

725.413 Representation of parties. 

725.414 Qualification of representative. 
725.416 Authority of representative. 

725.410 Legal assistance. 

725 417 Legal services. 

725.418 Fixing of amount of legal fees. 

725419 Payment of claimant's attorney's 
fee by responsible operator or 
carrier. 

PlOCtDURO, GCTiEIIALLY 

725.421 Procedures by and before deputy 

commissioner. 

725.422 Determination of disability. 

725.423 General procedures for determina¬ 

tion of contested issues. 

725.424 Presumptions. 

725 425 Abandonment of a claim. 

725.428 Final adjudication; no responsible 
operator. 

Conferences 

725.431 Nature of conferences. 

725 433 Purpose of conferences, 

725.433 Notification of parties. 

725 434 Time and place of conference. 

725.435 Preparation for conferences. 

725.436 Cancellation of conferences. 

725.437 Attendance at conferences. 

7 25.433 Participation by the deputy com¬ 

missioner. 

725.439 File record. 

725.440 Memorandum of conference. 

725.441 Reply to memorandum of confer¬ 

ence. 

725.442 Adjudication without a hearing. 

725.443 Accelerated hearing. 

725.444 The record of further proceedings. 

725.445 Obtaining documents from the 

administrative file for relnfcro- 
ductlon at formal hearings. 

Hearings 

725.461 Right to a hearing. 

725 453 Request for hearing. 

725.453 Type of hearing; parties. 

725.454 Notice of hearing. 

725 453 Hearing on new Issues. 

725.466 Time and place of hearing. 

725.457 Change of time and place for hear¬ 
ing; transfer of cases. 

Conduct or Hearings 

725.480 Hearing procedures—generally. 

725.461 Evidence. 

723.462 Witnesses. 

725,483 Depositions; Interrogatories. 


8e<\ 

726.464 Witness fees. 

725.486 Oral argument and written allega¬ 

tions, 

725.466 Waiver of right to appear and pres¬ 
ent evidence. 

735.487 Consolidated Issues. 

725.468 Joint hearings. 

736.469 Record of hearing. 

Dismissals 

725.471 Dismissal of the case or claim by 

application of party. 

725.472 Dismissal by abandonment of party. 

726.473 Dismissal for cause. 

726.474 Notice of dismissal and right to re¬ 

quest review thereon. 

726.475 Etfect of dlamlsaal. 


Completion or Formal Hearing 


725.480 Termination of formal hearings. 

725.481 Issuance of final decision and order. 

725.482 Form of final decision and order. 

725.483 Contents of decision and order. 

725.484 Formal hearings; filing and mailing 

of orders; dUpoaltlon of trans- 
sorlpta. 

726.485 Interlocutory matters to be dis¬ 

posed of without formal orders. 

725.486 Finality of decisions and orders. 

726.487 Withdrawal of controversion of is¬ 

sues set for formal hearing— 

affect. 

725 488 Modification of awards. 

Appeals From Decisions and Orders 


725.490 Right to appeal; Benefit Review 

Board. 

725.491 Procedure before the Board 
725.402 Judicial review. 

725.493 Certification of record for Judicial 

review. 

725.494 Costs in proceedings brought with¬ 

out reasonable grounds. 

Sobpart F—Payment of Oeneftts 
General 

725.501 Applicability of this subpart. 

725.502 Manner of payment; payment pe¬ 

riods. 

725.503 Date from which benefits shall be 

payable. 

725.504 Payees 

726,606 Payment on behalf of another; "le¬ 
gal guardian" defined. 

725 606 Guardian for minor or incompetent. 
725807 Assignment and exemption from 
claims of creditors. 

Benefit Rates 

725.510 Computation of benefits 
725611 Certification to dependent of aug¬ 
mentation portion of benefit. 
725812 Commutation of payments—lump 
turn awards. 

725,513 Reimbursement payments to the 
Department of Labor. 

Increases and Reductions op Benefit* 

725.515 Modification of benefit amounts— 
general. 

725.616 Reduction; receipt of Bute or Fed¬ 
eral benefit. 

725 517 Reductions; retroactive effect of an 
additional claim for benefits. 

Overpayments. Underpayments 

725.621 Overpayment. 

725.622 Notice of right to waive considera¬ 

tion. 

725.623 When waiver at adjustment or re¬ 

covery may be applied. 

725.524 Standards for waiver of adjustment 

or recovery. 

725.525 Collection and oompromUe of claims 

for overpayment. 

725.628 Underpayments. 


Sec 

725.537 Relation to provisions for reduc¬ 
tions or increases. 

725.623 Applicability of overpayment and 
underpayment provisions to op¬ 
erator or carrier, 

725 529 Applicability of Part B representa¬ 
tive payee provisions. 

Medical Benefit* 

725-541 Availability of medical benefits 
725.542 Approved physicians. 

725 643 Supervision of medical treatment 
725 544 Fees for medical benefits. 

Vocational Re m ad i lit ati on 

725.551 Objective of vocational rehabilita¬ 
tion 

725 562 Requests for and referral to voca¬ 
tional rehabilitation assistance 

Authority —Title IV. Federal Coal Mine 
Health and Safety Act of 1969. 83 Stat. 742 
(30 U.S.C. 901 et seq.), as amended by Public 
92-303, 86 Stat. 158. and pursuant to 
such Act under 44 Stat. 1424 (33 UB.C. 901 
et *eq.), as amended by Public Law 02-378. 
88 Stat. 1251; (5 U.S.C. 301) Secretary of 
Labor's Order 13-71; 38 FR 8755. 

Subpart A—General 

Introduction 

§ "2.i.l Statutory provi*i«ms. 

(a) Title IV of the Federal Coal Mine 
Health and 8afety Act of 1969. as 
amended by the Black Lung Benefits Act 
of 1972. provides for the payment of 
prescribed benefits to coal miners who 
are totally disabled due to pneumoconi¬ 
osis and to surviving widows, children, 
parents, brothers, and sisters as provided 
In the Act In case of death of a coal 
miner who Is receiving disability benefits 
under the Act or Is totally disabled by 
pneumoconiosis at the time of his death 
or whose death is due to pneumoconiosis 

<b> Part B of Title IV of the Act pro¬ 
vides for the determination and the pay¬ 
ment by the Federal Government of such 
benefits on disability claims filed before 
January 1, 1974. and on death claims 
filed before such date or within 6 months 
of the death of a miner who dies before 
such date, whichever Ls the later date. 
In the case of claims filed before such 
terminal date. Federal payment of bene¬ 
fits to which entitlement is established 
under Part B of Title IV of the Act con¬ 
tinues beyond such terminal filing date 
so long as the claimant remains eligible 
therefor, except in those cases which are 
subject to special provisions terminating 
liability for Federal payment of benefits 
under Part B at the end of the Part B 
filing period with respect to claims there¬ 
for which were not filed before July 1. 
1974. 

(c) In the case of claims for benefits 
under Part B of Title IV of the Act filed 
after June 30. 1973, and subject to the 
special provisions mentioned in para¬ 
graph (b) of this section, section 415 of 
Part B provides for the filing of such 
claims at the places and in the manner 
provided for by Joint regulations of the 
Secretary of Labor and the Secretary of 
Health, Education, and Welfare and for 
the transfer of such claims to the Sec¬ 
retary of Labor who la to determine such 
claims in accordance with the procedures 
provided In section 415 and regulations 
promulgated thereunder by the Sec re - 
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tary after consultation with the Secre¬ 
tary of Health, Education, and Welfare. 
Under section 415, benefits to which the 
claimant Is determined to be entitled 
under Part B of Title IV are to be paid by 
the Secretary of Labor for the period 
from the filing date to the date of termi¬ 
nation of Federal Part B payments as 
provided In the special provisions men¬ 
tioned in paragraph <b> of this section. 
For periods thereafter, liability for con¬ 
tinued payment of benefits Is placed in 
the responsible coal mine operators as 
determined In accordance with Part C 
of Title IV of the Act and section 422 
thereof or. if a workmen’s compensa¬ 
tion law of a State is found by the Sec¬ 
retary to provide adequate coverage for 
pneumoconiosis, under such workmen’s 
compensation law as provided in section 
421 of Part C. For any periods after De¬ 
cember 31. 1973 when the payment by 
a responsible operator of benefits to 
which the claimant is found entitled pur¬ 
suant to section 415 of the Act is not as¬ 
sured. or the payment of equivalent or 
greater benefits under on applicable 
State workmen’s compensation law is not 
assured, the Secretary of Labor is to 
make benefit payments from Federal 
funds pursuant to the provisions of sec¬ 
tion 415 of Part B and section 424 of 
Part C as appropriate. These provisions 
are intended to assure the uninterrupted 
receipt of benefits by claimants filing 
therefor on or after July 1, 1973 during 
the period of transition from full Federal 
liability for benefits under Part B of Title 
IV to mine operators' liability under Part 
C or under adequate State workmen’s 
compensation laws identified as provided 
in Part C of Title IV of the Act. 

<d > Part C of Title IV of the Act makes 
provision for payment of pneumoconiosis 
disability and death claims filed on or 
after January 1. 1974. Under the provi¬ 
sions of Part C. in States having a work¬ 
men’s compensation law meeting the 
criteria set forth in Part 722 of this sub¬ 
chapter. such claims arc to be filed pur¬ 
suant to such State law. In periods when 
no such law Is applicable, the Secretary 
of Labor is charged with administering 
a program following the provisions of the 
Longshoremen’s and Harbor Workers’ 
Compensation Act under which respon¬ 
sibility for payment of pneumoconiosis 
benefits is placed upon operators of coal 
mines in which the miners who con¬ 
tracted pneumoconiosis were employed. 
Benefit payments by the Secretary of 
Labor are made in cases where payments 
to which a claimant is entitled arc not 
available from the sources specified. 

§ 725.2 Purpose and *oop< of llti» part. 

<a> This Part 725 sets forth the rules 
applicable to the filing of claims for 
black lung benefits with the Secretary of 
Labor after December 31. 1973, and the 
rules for processing, determining and ad¬ 
judicating. and paying benefits pursuant 
to Part C of Title TV of the Act as 
amended, with respect to black lung 
laims filed by any eligible miner, widow, 
hlld. parent, brother or sister. 

<b» This Subpart A describes gener¬ 
ally the statutory framework governing 
the manner in which claims filed be¬ 


tween January 1, 1974 and December 30. 
1981 are to be processed and paid, as well 
as the applicability of other related parts 
contained in this subchapter to such 
claims. 

(C) Subpart B of this part prescribes 
the procedure by which an individual 
claimant shall file his claim for black 
lung benefits with the Secretary <of Labor 
after December 31. 1973. and sets forth 
the rules for the preliminary processing 
of claims for such benefits. 

(d) Subpart C of this part sets forth 
the relationship and dependency re¬ 
quirements for widows, children, parents, 
brothers, and sisters and relationship 
and dependency requirements which af¬ 
fect the amount of benefits to which any 
miner and/or widow is entitled. 

<e> Subpart D of this part prescribes 
the criteria and procedures which shall 
be followed by the Secretary of Labor 
in determining the identity and estab¬ 
lishing the liability of any coal operators 
responsible under Title IV of the Act for 
the jmymcnt of black lung benefits after . 
December 31. 1973. 

<f> Subpart E of this part sets forth 
the rules which shall be applied by the 
Secretary of Labor in the determination 
and adjudication of claims for black lung 
benefits pursuant to Part C of Title IV 
of the Act. 

(g> Subpart F of tills part sets forth 
the rules under which the Secretary of 
Labor shall provide for payment of bene¬ 
fits to eligible claimants determined to 
be entitled thereto pursuant to the pro¬ 
cedures enumerated in Subpart E of this 
part. 

Applicability or Other Parts in this 
SUBCHAPTRR B 

§ 725.5 IpplirabilSty of Part 715 of tlii* 
chapter. 

All of the matter contained in Part 715 
of this chapter is fully applicable to this 
Part 725 unless otherwise Indicated. 

§ 725.6 Inapplicability of 20 GFR Part 
717. 

Part 717 of this chapter is a Joint reg¬ 
ulation promulgated by the Secretary of 
Health. Education, and Welfare and the 
Secretary of Labor which sets out the 
procedure for filing claims for black lung 
benefits In the transition period during 
which the primary Federal responsibility 
for tlie administration of new claims 
under the Act is transferred from the 
Secretory of Health, Education, and 
Welfare to the Secretary of Labor. The 
procedures for filing claims contained in 
Part 717 of this chapter are applicable 
only to that transition period and are 
not applicable to claims filed with the 
Secretary of Labor after December 31. 
1973. under Part C of Title IV of the 
Act. 

§ 725.7 Applicability of Part 718 of lhi« 
chapter. 

(a) Part 718 of this chapter Incor¬ 
porates in this Subchapter B the applica¬ 
ble medical standards and presumptions 
promulgated by the Secretary of Health. 
Education, and Welfare for determining 
whether a coal miner’s total disability or 
death was due to pneumoconiosis or 


whether a coal miner was totally dis¬ 
abled by pneumoconiosis at the time of 
his death. Section 422<h) of Part C of 
Title IV of the Act makes these standards 
applicable to claims filed with the Sec¬ 
retary of Labor for benefits under 
Part C.j 

tb) Tlie medical standards and pre¬ 
sumptions incorporated by Part 718 of 
this chapter are. therefore, applicable to 
all claims filed for black lung benefits 
which must be determined pursuant to 
this Part 725, except that for the purpoese 
of determining the applicability of the 
presumption established by section 411 
(c)(4) of the Act to claims filed under 
Part C of Title IV of the Act. section 430 
of the Act provides no period of employ¬ 
ment after June 30, 1971. shall be con¬ 
sidered in determining whether a miner 
was employed for at least 15 years in 
one or more underground mines. 

§ 725.8 Inapplicability of Part 720 of 
thiit chapter. 

Part 720 of this chapter sets out the 
procedures for processing, determining 
and adjudicating claims and paying ben¬ 
efits in respect to the Secretary of La¬ 
bor’s responsibility for administering the 
provisions of section 415 of Part B of 
Title IV of the Act. No section of that 
Part 720 is incorporated by reference in 
this Part 725. Part 720 of this chaptei 
relates exclusively to the transition pe¬ 
riod claims to be determined by the Sec¬ 
retary as provided in section 415 of the 
Act and is inapplicable to any new claims 
filed after December 31. 1973, which are 
to be processed, adjudicated, and paid 
pursuant to Subparts A-F of this Part 
725. 

§ 725.9 Applicability of Part 726 of thi* 
chapter. 4 

Part 726 of tills chapter relates to the 
criteria to be used by the Secretary of 
Labor in determining whether a coal 
mine operator in appropriate circum¬ 
stances has taken the necessary steps to 
comply with insurance requirements 
which section 423 of Title IV of the Act 
prescribes for securing the payment of 
black luhg benefits by qualifying as a 
self-insurer or contracting with an au¬ 
thorized insurance carrier. Part 726 of 
this chapter is applicable to this Part 725 
insofar as It affects the responsibility of 
coal operators to fulfill their obligations 
under Title IV of the Act. 

Subpart B—Filing and Preliminary 
Processing of Claims 

General 

§ 725.101 Scope am! applicability of 
tills Mihpurt. 

All claims for black lung benefits filed 
on or after January 1. 1974, under Part 
C of Title IV of the Act (except claim* 
within the purview of a workmen’s com¬ 
pensation law of a State listed in 
4 722.152 of this subcliapter) shall be filed 
and preliminarily processed pursuant to 
the provisions of tills subpart. Tills sub¬ 
part does not apply to the filing of claims 
for black lung benefits under Part B of 
Title IV, or to any claims filed before 
January 1. 1974. Claims filed prior to 
July l, 1973, under Part B of Title IV 
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shall be filed with the Social Security 
Administration pursuant to the provi¬ 
sions of Part 410 of this title. Claims filed 
on or after July 1.1973. under section 415 
of Part B of Title IV shall be filed pursu¬ 
ant to Part 717 of this Subpart B. 

§ 72.7.102 Trrntniont of claim* previ- 
ou*ly filed * itli the Social Security 
Administration. 

(a) Approved claims. —Claims filed 
prior to July 1, 1973, with the Social Se¬ 
curity Administration pursuant to the 
applicable provisions of Part B of Title 
IV of the Act shall be processed, adjudi¬ 
cated, and paid by the Administration 
if the miner's total disability or death on 
which the claim is predicated is deter¬ 
mined to have occurred prior to July 1, 

1973. Such claimant may file a new claim 
with the Department pursuant to section 
422 of Part C. of Title IV of the Act and 
the regulations contained in this part in 
order to obtain such additional benefits, 
including medical benefits, as may be¬ 
come available beginning January 1, 

1974. as provided by Part C of Title IV 
of the Act. 

(b> Denied claims. — Any claimant who 
has filed a claim for benefits under Part 
B of Title IV of the Act prior to July 1. 
1973 and whose claim has been finally 
denied by the Social Security Adminis¬ 
tration for any reason, may file a new 
claim for benefits with the Department 
and may be awarded benefits, where ap¬ 
propriate. under Part C of Title IV of the 
Act and the applicable regulations con¬ 
tained In this part. 

(c) Claims in process . —Any claimant 
who has filed a claim for benefits under 
Part B of Title TV of the Act prior to 
July 1, 1973 and whose claim has not 
been finally adjudicated by the Social 
Security Administration, may not be 
awarded benefits pursuant to this Part 
725 until such time as the Administra¬ 
tion has completed its adjudication of 
such claim. A claim filed prior to July 1, 
1973 shall be considered finally adjudi¬ 
cated at any time after a decision has 
been rendered In respect of the claimant’s 
entitlement to benefits by a Social Secu¬ 
rity Administration adjudication officer 
and no review, reconsideration, reopen¬ 
ing or appeal is being pursued by such 
claimant. If such review, reconsideration, 
reopening, or appeal is later pursued by 
such claimant the Department shall sus¬ 
pend the evidentiary development of the 
case and hold the final adjudication of 
the case in abeyance pending the out¬ 
come of such review, reconsideration, re¬ 
opening. or appeal. 

<d> Protective filing. — Any claimant 
who has filed a “protective writing” with 
the Social Security Administration prior 
to July 1, 1973, and who timely perfects 
such protective writing (see f 410.229 of 
this title) with the Social Security Ad¬ 
ministration on some date subsequent to 
June 30. 1973. shall, as of the date of 
such perfection of the protective writing, 
be considered to have filed a new protec¬ 
tive writing with the Department of 
Labor (seel 725.126). 


26015 


Who Mat File Claims 
g 725.111 Who may execute a claim. 

The Office of Workmen’s Compensa¬ 
tion Programs (OWCP) determines who 
is the proper party to execute a claim 
in accordance with the following rules: 

(a) If the claimant has attained the 
age of 18. is mentally competent, and is 
physically able to execute the claim, the 
claim shall be executed by him. Where, 
however, paragraph (d) of this section 
applies, the claim may also be executed 
by the claimant’s legal guardian, com¬ 
mittee, or other representative. 

<b) If the claimant is between the ages 
of 16 and 18. is mentally competent, has 
no legally appointed guardian, commit¬ 
tee. or other representative, and is not 
in the care of any person, such claimant 
may execute the claim upon filing a 
statement indicating capacity to act on 
his own behalf. 

(e) If the claimant is mentally com¬ 
petent but has not attained age 18 and 
is in the care of a person, the claim may 
be executed by such person. 

id) If the claimant (regardless of his 
age) has a legally appointed guardian, 
committee, or other representative, the 
claim may be executed by such guardian, 
committee, or representative. 

(e) If the claimant (regardless of his 
age) Is mentally incompetent or is phys¬ 
ically unable to execute the claim, it may 
be executed by the person who has the 
claimant in his care or by a legally ap¬ 
pointed guardian, committee, or other 
representative. 

(f) Where the claimant is in the care 
of an institution and is not mentally com¬ 
petent or physically able to execute a 
claim, the manager or principal officer of 
such institution may execute the claim. 

(g) For good cause shown, the Office 
may accept a claim executed by a person 
other than one described in paragraph 
(a), (b), (c), <e). or (f) of this section. 

§ 725.112 Evidence of authority to exe¬ 
cute a claim on behalf of another. 

Where the claim Is executed by a per¬ 
son other than the claimant, such per¬ 
son shall, at the time of filing the claim 
or within a reasonable time thereafter, 
submit evidence of his authority to ex¬ 
ecute the claim on behalf of such claim¬ 
ant in accordance with the following 
rules: 

(a) If the person executing the claim Is 
the legally appointed guardian, commit¬ 
tee. or other legal representative of such 
claimant, the evidence shall be a cer¬ 
tificate executed by the proper official 
of the court of appointment. 

(b) If the person executing the claim 
is not such a legal representative, the 
evidence shall be a statement describing 
his relationship to the claimant, the 
extent to which he has the care of such 
claimant, or his position as an officer of 
the institution of which the claimant is 
an Inmate. The Office may, at any time, 
require additional evidence to establish 
the authority of any such person. 


$ 725.113 Claimant imi-l be alitr %»lirn 
claim t* tiled. 

For a claim to be effective, the claimant 
must be alive at the tune the claim is 
filed. 

Piling of Claims 
§ 725.121 Flare of filing claim. 

Claims for benefits under Part C of 
Title IV of the Act and this Part 725 may 
be delivered, mailed, or otherwise pre¬ 
sented for filing at any of the various 
district offices of the Social Security Ad¬ 
ministration throughout the United 
States, or in the case of a foreign claim, 
such claim may be submitted to any 
office maintained by the Foreign Service 
of the United States. 

g 725.122 Claim* form*. 

Claims shall be filed on approved forms 
as are prescribed by the Office of Work¬ 
men’s Compensation Programs (OWCP). 

g 725.123 Inquiry and a**Ulanrr. 

(a) Information requests .—Inquiries 
or requests concerning claims and claims 
forms may be made by any individual 
by mail or in person to the Division of 
Coal Mine Workers' Compensation, Office 
of Workmen's Compensation Programs. 
Employment Standards Administration. 
UB. Department of Labor. Washington. 
D C. 20210. or any of the district offices 
of the Social Security Administration 
which are located in various places 
throughout the United States and in 
Washington. D.C. When appropriate, in 
response to inquiries or requests the Of¬ 
fice or Administration shall tender to 
prospective claimants explanations of 
eligibility under the Act, of statutory re¬ 
quirements concerning disability and 
death claims, and of procedures for filing 
and processing of claims. 

(b) Assistance in the preparation of 
claims forms.— The Social Security Ad¬ 
ministration will assist claimants, if nec¬ 
essary. in completing their claims forms, 
including the listing of information re¬ 
quired to establish previous periods of 
a miner’s coal mine employment and to 
determine which of these periods of 
employment were spent In the service of 
any particular cool mine operator. The 
Administration will also assist claimants 
in securing other evidence necessary to 
support their claims. 

<c> Development of employment his¬ 
tory. —The Social Security Administra¬ 
tion will assist any claimant in establish¬ 
ing a chronological history of all em¬ 
ployment. Such development entails the 
acquisition of such facts as are necessary 
to identify the dates of employment with 
each coal mine operator with whom a dis¬ 
abled or deceased miner was employed. 
It may be necessary to secure documen¬ 
tary evidence to support a claimant s 
allegations in respect to these periods of 
employment. If. however, a claimant 
desires to utilize the medical presump¬ 
tion prescribed In section 411(c)(4) of 
Part B of Title IV of the Act and section 
422(f) (2) of Part C of Title IV of the 
Act. documentary evidence of coal mine 
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employment during the 15-year period 
must bo obtained. No period of employ¬ 
ment after June 30. 1971, may be con¬ 
sidered os part of such 15-year period, 
The Office and the Social Security Ad¬ 
ministration will assist any claimant 
in obtaining the necessary evidence re¬ 
quired to establish a right to utilize this 
presumption (see also Part 718 of this 
Subchapter B). 

g 725.121 Time limit* for filing claim. 

(a) Every claim for benefits filed under 
this part must be filed within 3 years of 
the discovery of total disability due to 
pneumoconiosis or. in the case of death 
due to or while totally disabled by 
pneumoconiosis, within 3 years of the 
date of such death. 

<b> Any claim for benefits in the case 
of a disabled miner filed under Part C 
of Title IV of the Act and this Part 725 
on the basis of eligibility under section 
411(c)(4) of Part B of Title IV of the 
Act. must be filed within 3 years from the 
date of last exposed employment in a 
coal mine or. in the case of death from a 
respiratory or pulmonary Impairment for 
which benefits would be payable under 
section 411(c)(4). Incurred as a result 
of employment in a coal mine, such claim 
must be filed within 15 years from the 
date of last exposed employment in a 
coal mine. 

<c) The time limitations described in 
paragraphs (a) and (b) of this section 
are mandatory and may not be waived 
or otherwise avoided for any reason. 

§ 725.125 Wlirn a claim U considered to 
lia\c been filed; lime uf filing claim. 

(a) Date of receipt*—1 1) Except as 
otherwise provided in this section, for 
the purposes of determining when a 
claim has been filed within the meaning 
of Part C of Title IV of the Act. a claim 
Is considered to have been filed only as 
of the date It Is received at an office 
of the Social Security Administration or 
by an employee of the Administration 
who is authorized to receive such claims. 

(2) Claims submitted to any other 
agency or subdivision of the United 
States Government shall be forwarded 
promptly to an office of the Administra¬ 
tion. 8uch a claim shall be deemed filed 
with the Administration as of the date 
it was received by the other governmental 
unit. 

(3) Claims by or on behalf of a claim¬ 
ant residing outside the United States, 
submitted to an office maintained by the 
Foreign Service of the United States, 
shall be considered to have been filed 
with the Administration as of the date 
it Is received at such office of the For¬ 
eign Service. 

(b) Date of mailtno .—If the claim is 
deposited in and transmitted by the 
United States mall and the fixing of the 
date of delivery as the date of filing 
would result in a loss or impairment of 
benefit rights, it will be considered to 
have been filed as of the date of mailing. 
The date appearing on the postmark 
(when available and legible) shall be 
prirna facie evidence of the date of mail¬ 
ing. If there is no postmark or It is not 


legible, other evidence may be used to 
establish the maili ng date. 

(c) Prospective filing of a claim. —A 
claim which is filed before the first 
month in which the claimant meets the 
requirements for entitlement to benefits 
is a valid claim only if the claimant 
meets such requirements before a final 
decision on his claim is made. 

(d> Abandoned claims. —A claim con¬ 
sidered as abandoned claim pursuant to 
5 725.4 shall, if once again pursued by 
the same claimant within 1 year from the 
date on which the claim was deemed 
abandoned, be considered filed for pur¬ 
poses of 5 725.124 as of the date the 
claim which was abandoned was filed. 

§ 725.126 When a written ■talc roc nl is 
considered a claim. 

(a) Written statement filed by claim¬ 
ant on his own behalf. —Where an indi¬ 
vidual files a written statement which 
indicates an Intention to claim benefits 
and such statement bears his signature 
or his mark properly witnessed, the filing 
of such written statement shall be con¬ 
sidered to be the filing of a claim for 
benefits: Provided, That, 

(1) the claimant or a proper person 
cm his behalf 'see I 725.111) executes a 
prescribed claims form (see 5 725.122) 
that is filed with the Administration dur¬ 
ing the claimant’s lifetime and within 
the period prescribed in paragraph (c> 

(1) of this section: or 

(2) In the case of a claimant who dies 
prior to the filing of such prescribed 
claims forms within the period pre¬ 
scribed in paragraph (c)(1) of this sec¬ 
tion, a prescribed claims form L5 filed with 
the Administration within the period 
prescribed in paragraph (c)(2) of this 
section by a person acting on behalf of 
the deceased claimant's estate. 

(b) Written statement filed by an in¬ 
dividual on behalf of another.—A written 
statement filed by an individual which 
indicates an intention to claim benefits 
on behalf of another person shall, unless 
otherwise indicated thereon, be consid¬ 
ered to be the filing of a claim for such 
purposes: Provided, That; 

(1) The written statement bears the 
signature (or mark properly witnessed) 
of the individual filing the statement; 
and 

(2) A prescribed claims form (see 
5 725.122) Is executed and filed in ac¬ 
cordance with the provisions of para¬ 
graph (c)(1) of this section, 

(c) Period within which prescribed 
claims forms must be filed. —After the 
Administration has received from an in¬ 
dividual a written statement as described 
In paragraph (a) or fb> of this section— 

<1) Notice in writing shall be sent to 
the claimant or to the individual who 
filed the written statement on his behalf, 
stating that an initial determination will 
be made with respect to such written 
statement if a prescribed claim form ex¬ 
ecuted by the claimant or by a proper 
party on his behalf Is filed with the Ad¬ 
ministration within 6 months from the 
date of such notice; or 

(2) If notice is received that the death 
of such claimant occurred before the 


mailing of the notice described in para¬ 
graph (c)(1) of this section, or within 
the 6-month period following the mail¬ 
ing of such notice but before the filing ol 
a prescribed claims form by or on behalf 
of such Individual, notification in writing 
shall be sent a person acting on behalf 
of his estate, or to the deceased’s test 
known address. Such notification will 
include information that on initial deter¬ 
mination with respect to such written 
statement will be made only if a pre¬ 
scribed claims form Is filed within C 
months from the date of such notifica¬ 
tion. 

(3) If. after the notice as described in 
this paragraph (c) has been sent, a pre¬ 
scribed claims form is not filed (In ac¬ 
cordance with the provisions of para¬ 
graph (a) or (b) of this section! within 
the applicable period prescribed in para 
graphs (c> (1) or (2) of this section. It 
will be deemed that the filing of the writ¬ 
ten statement to which such notice re¬ 
fers is not to be considered the filing of 
a claim for the purposes set forth in 
paragraphs (a) and (b) of this section 

§ 725.127 Withdrawal of a claim. 

(a) Before adjudication of claim.— A 
claimant (or an Individual who is au¬ 
thorized to execute a claim on his be¬ 
half under 5 725.111). may withdraw 
his previously filed claim provided that* 

<1) He files a written request for with¬ 
drawal with the OWCP; 

(2) The claimant Is alive at the time 
his request for withdrawal is filed: 

(3) An appropriate adjudication of¬ 
ficer approves the request for with¬ 
drawal: and 

(4) The request for withdrawal is filed 
on or before the date such adjudication 
officer makes a determination on the 
claim. 

fb) After adjudication of claim. — A 
claim for benefits may be withdrawn by 
a written request filed after the date the 
appropriate adjudication officer of the 
Department makes a determination on 
the claim, provided that: 

(1) The conditions enumerated in 
paragraphs (a) (1) through (3) of this 
section are met; and 

(2) There Is repayment of the amount 
of benefits previously paid because of the 
claim that Is being withdrawn or it can 
be established to the satisfaction of thr 
Office that repayment of any such 
amount is assured. 

(c) Effect of withdrawal of claim.— 
Where a request for withdrawal of a 
claim is filed and such request for with¬ 
drawal is approved by the appropriate 
Department official, such claim will be 
deemed not to have been filed. After the 
withdrawal (where made before or after 
the date of a determination) further ac¬ 
tion will be taken only upon the filing of 
a new claim, except os provided in 5 725 - 
128, 

(d) Cessation of evidentiary develop - 
ment. —In the event a request that a 
claim be withdrawn prior to adjudication 
is approved, the Office shall immedi¬ 
ately notify the Social Security Admin¬ 
istration office in which the claim was 
filed. Upon such notification all evident!- 


FEOERAl MOIST**, VOt. 38, NO. 179—SAONOAY. SEFT€M8€t 17. 1973 






ary development which Is being under¬ 
taken by such Social Security office shall 
be discontinued. 

§ 725.128 Cancellation of a reqtie*t for 
ttithdraHnI. 

Before or after a written request for 
withdrawal has been approved, the 
claimant (or a person who is authorized 
under 8 725.111 to execute a claim on 
his behalf) may request that the request 
for withdrawal be canceled and that the 
withdrawn claim be reinstated. Such re¬ 
quest for cancellation must be in writing 
and must be filed, in a case where the 
requested withdrawal was approved, no 
later than 60 days after such approval. 
The claimant must be alive at the time 
the request for cancellation of the re¬ 
quest for withdrawal is filed with the 
Office. 

§ 725.129 RrqufiU am! nolirrn to be in 
writing. 

Any request for a determination or a 
decision relating to an individual's right 
to benefits, the withdrawal of a claim, 
the cancellation of a request for such 
withdrawal, or any notice provided for. 
by. or pursuant to this part, shall be in 
writing and shall be signed by the per¬ 
son authorized to execute a claim under 
I 725.111. 

Preparation and Filing of Claim rot 
Adjudication 

§ 725.130 ^ Action to be* taken by Social 
Security Administration. 

(a) Immediately upon the filing of a 
claim pursuant to § 725.123. the Social 
Security Administration office in which 
the claim is filed shall notify the Office 
of Workmen's Compensation Programs 
that such claim has been filed. The 
OWCP shall establish a case file for the 
claim and assign a claim number to each 
case. 

<b> The 8ocial Security Administra¬ 
tion office in which the claim is filed shall 
assist the claimant In obtaining what¬ 
ever medical and other evidence which 
may be necessary for such claimant to 
establish his entitlement to benefits. The 
accumulation of any evidence and the 
steps necessary or pertinent thereto shall 
be accomplished pursuant to the provi¬ 
sions of this Subpart B and under the 
supervision of the OWCP. Upon the re¬ 
ceipt of supporting evidence by the 
Social Security Administration office in 
which the claim w^as filed, such evidence 
together with the completed claim form 
shall be noted ns received and immedi¬ 
ately forwarded to the OWCP. 

<C) No Social Security Administra¬ 
tion omce shall make any determination 
of the ultimate validity of any evidence 
with respect to any claim. All evidence 
or information submitted in support of 
a claim shall be forwarded to the OWCP. 
The sole functions of the Social Security 
Administration In respect of claims filed 
pursuant to this part shall be to receive 
claims forms, receive and transmit evi¬ 
dence. to assist claimants in obtaining 
such evidence, and to disseminate in¬ 
formation to claimants to assist them in 
establishing the validity of their claims. 
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§ 725.131 Action to be taken by the 
Office*— general. 

When a claim filed pursuant to the 
provisions of this subpart has been re¬ 
ceived by the Office from the filing office 
it shall be examined together with the 
supporting evidence transmitted with 
respect thereto. The Office shall promptly 
take such further action as may be nec¬ 
essary to assure that sufficient informa¬ 
tion. medical evidence, and a properly 
executed claims form have been sub¬ 
mitted and that the claim is complete 
and ready for adjudication. The claim 
and supporting documents shall then be 
filed with the deputy commissioner. In 
the following sections the action to be 
taken in circumstances described therein 
Is set forth in more detail. 

§ 725.132 Dcvelopmrnt of niilrorr— 
general. 

(a> Employment history. —The claim¬ 
ant shall furnish a complete and detailed 
history of the miner's coal mine employ¬ 
ment which is pertinent to the claim¬ 
ants eligibility for benefits and to the 
liability of any coal mine operator for 
payment of the benefits. 

(b) Matters of record. —In appropri¬ 
ate cases it shall be necessary to develop 
evidence pertaining to or obtain proof of 
age, marriage, or termination of mar¬ 
riage. death, relationship of parent and 
child, other relations* p or dependence, 
or any other fact w'hlch may be proven 
as a matter of public record. (For sub¬ 
stantive requirements as to relationship 
and dependency see Subpart C of this 
part.) Evidence pertaining to these mat¬ 
ters shall be obtained by the claimant 
and submitted to an office of the 8ocial 
Security Administration or sent directly 
to the OWCP. For purposes of claims 
under this part, the Office and the deputy 
commissioner may require this evidence 
to be submitted in such manner as would 
be acceptable for Social Security Act 
benefit applications under the regula¬ 
tions of the Sociatl Security Administra¬ 
tion (see 5 410.240(g) of this title). 

(c) Documentary evidence. —In devel¬ 
oping documentary evidence as to any 
matter, the "best evidence rule" shall 
be applicable. This rule requires that the 
original document or a certified copy 
thereof must be produced if available. 
Secondary evidence in this regard may 
be used only in those cases where the 
original document is unaccounted for 
and an adequate explanation is given as 
to why it cannot be produced. 

<d> Certification of evidentiary docu¬ 
ments. —In cases w'hene a copy of record 
document, or other evidence, or an ex¬ 
cerpt of information therefrom, is ac¬ 
ceptable as evidence in lieu of the orig¬ 
inal. such copy or excerpt shall, except 
as may otherwise clearly be Indicated 
thereon, be certified as a true and exact 
copy or excerpt by the official custodian 
of any such record or by an employee 
of the Office authorized to make cer¬ 
tification of any such evidence. 

(e) Evidence of miner's death due to 
or while disabled by pneumoconiosis .— 
Any reliable and probative evidence shall 
be admissible as part of the case record 
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if such evidence supports a claimant's 
allegation that the death of the miner on 
whose death a claim is predicated was 
efue to pneumoconiosis or that such 
miner was totally disabled by pneumo¬ 
coniosis at the time of his death. 

<f) Insufficient evidence of eligibil¬ 
ity. —Whenever a claimant for benefits 
has submitted no evidence or insufficient 
evidence of eligibility, the Office will in¬ 
form the claimant what evidence is nec¬ 
essary for a determination of eligibility 
and will request him to submit such evi¬ 
dence within a specified reasonable time 
which may be extended for a further 
reasonable time upon the claimant's re¬ 
quest. The claimant's failure to submit 
such evidence as requested shall be a 
basis for determining that the conditions 
of eligibility concerning which such 
evidence was requested have not been 
met. 

§ 725.133 Initial medical examination— 
miner. 

(a) Upon completion of the appro¬ 
priate claims form the Social Security 
Administration office In W’hich the claim 
is filed shall tender to each miner- 
claimant a list of physicians or author¬ 
ized medical testing facilities in the vi¬ 
cinity of the miner's residence desig¬ 
nated and approved by the Secretary to 
conduct examinations in connection 
with the black lung benefits program. 

(b) If an Initial medical examination 
is required, the miner may select a phy¬ 
sician or authorized facility from such 
list. Such miner may select a physician 
not on the list If he so chooses. 

(c) The Social Security Administra¬ 
tion office shall promptly arrange for a 
medical examination to be conducted, 
at a time and place convenient to both 
the miner and the approved physician 
or facility, and as soon as is practicable. 

(d) Tile designated physician or facil¬ 
ity will complete an examination of the 
miner to determine the nature and ex¬ 
tent of the miner's impairment enter his 
findings on the appropriate form pur¬ 
suant to the instruction contained in 
such form, and transmit the form to¬ 
gether with a bill for medical services 
rendered within 20 day's from the date 
of the examination to the OWCP *see 
8 725.130(a)). 

(e) The deputy commissioner respon¬ 
sible for Initially adjudicating the claim 
shall have the power, in his discretion, to 
charge the cost of medical examinations 
conducted under this section to a notified 
operator, if he is a self-insurer, or to an 
operator's insurance carrier, or if there 
is no responsible operator, to the OWCP. 

(f) Proceedings and all evidentiary 
development shall be suspended and no 
benefits shall be payable for any period 
during which a claimant-miner may re¬ 
fuse to submit to medical examination 
under this section. 

(g) Paragraphs <b). <c). and <d) of 
f 725.134 shall apply with respect to ex¬ 
aminations conducted pursuant to the 
provisions of this section as is appro¬ 
priate in light of the fact that initial 
medical examinations may be arranged 
by officials of the Social Security 
Administration. 
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§ 723.1.11 Additional medical evidence. 

(a) Report of examination by physi¬ 
cian.—In the event that medical ques¬ 
tions are raised at any time in any case 
of a miner’s claim for benefits an ad¬ 
judication officer may cause the claimant 
to be examined by a physician employed 
or selected by the Office and may obtain 
from such physician a report containing 
hU estimate of the miner’s disability and 
such information as may be appropriate. 
Any party In interest (see g 725.411) who 
is dissatisfied with such report may re¬ 
quest a review or reexamination of the 
miner by one or more different physi¬ 
cians. The appropriate adjudication 
officer shall order such review or re¬ 
examination unless he finds that it is 
clearly unwarranted. 8uch review or re¬ 
examination shall be completed within 2 
weeks from the date ordered unless the 
deputy commissioner finds that because 
of extraordinary circumstances a longer 
period is required. 

(b) Conduct of examination .—No 
other physician selected by the operator, 
his insurance carrier, or the miner shall 
be present at or participate In any man¬ 
ner in such examinations, nor shall con¬ 
clusions of such physicians as to the 
nature or extent of impairment or the 
cause of impairment be available to the 
examining physician unless otherwise 
ordered, for good cause, by the appro¬ 
priate adjudication officer. Such operator 
or carrier shall, upon request, be entitled 
to have the miner examined immediately 
thereafter and upon the same premises 
by a qualified physician In the presence 
of such physician as the miner may 
select, if any. 

<c> Submittal to examination at place 
designated .—The miner shall submit to 
a physical examination under paragraph 
(a> of this section at such place as the 
appropriate adjudication officer may re¬ 
quire. The place, or places, shall be 
designated by the appropriate adjudi¬ 
cation officer and shall be reasonably 
convenient for the miner. Proceedings 
shall be suspended and no benefits shall 
be payable for any period during which 
the miner may refuse to submit to 
examination. 

<d> Examination by disinterested phy¬ 
sician .—The Office or appropriate ad¬ 
judication officer may employ or select 
any Impartial physician for the purpose 
of making examinations or reviews un¬ 
der paragraph (a) of this section. 

<e> Payment for examination .—The 
deputy commissioner shall have the 
power In his discretion to charge the 
cost of examination or review under this 
section to the notified operator, if he U 
a self-insurer, or to the operator’s insur¬ 
ance carrier, or if there Is no responsible 
operator to the Office. 

§725.135 Fees for nirdical nrrvicni, 

<a> All fees and other charges for 
medical examinations, treatment, or 
service shall be limited to such charges 
as prevail In the community in which the 
physician, medical facility, or supplier is 
located. 

<b> Any complaint concerning a phy¬ 
sician’s fee shall be directed to the Office 


of Workmen’s Compensation Programs 
in Washington. D.C. 

(c) The Office shall investigate the 
complaint or may on Its own initiative 
investigate a fee and where appropriate 
inform a physician that his tec is in ex¬ 
cess of the permissible amount for the 
services performed. The physician may 
then adjust his fee to within the per¬ 
missible limits or contest the determina¬ 
tion of the Office. In the event that the 
fee is contested, a physician may request 
a hearing pursuant to Subpart E of this 
part. 

(d> Any physician who refuses to com¬ 
ply with a final decision and order con¬ 
cerning his fee or refuses to adjust his 
fee pursuant to paragraph (c) of this 
section within 30 days from the date he 
is notified that his fee is In excess of a 
permissible amount, shall forthwith be 
removed from the Secretary's list of ap¬ 
proved physicians and shall not other¬ 
wise be authorized to conduct black lung 
examinations or treatments. No subse¬ 
quent treatments or examinations con¬ 
ducted by a physician barred under this 
section shall be reimbursable medical ex¬ 
penses pursuant to I 725.136 and no de¬ 
barred physician shall be reinstated on 
the Secretary’s list until such time as the 
physician affirmatively demonstrates 
that he shall adjust his fees to within 
permissible levels. 

3 725.136 Rriinbumriiimt for reason¬ 
able expen*c« in obtaining medical 
rvfdenrr. 

fa) Claimants for benefits under this 
part shall be reimbursed by the Office of 
Workmen’s Compensation Programs or 
the responsible operator or his insurance 
carrier for reasonable medical expenses 
incurred by them for services from medi¬ 
cal sources of their choice in establishing 
their claims, including the reasonable 
and necessary’ cost of travel incident 
thereto. A medical expense generally is 
not ’’reasonable” when the medical evi¬ 
dence for which the expense w as incurred 
is of no value in the adjudication of a 
claim. Medical evidence will be consid¬ 
ered to be of “no value” when, for in¬ 
stance. it is wholly duplicative or when 
it is wholly extraneous to the medical 
Issue of whether the claimant Is disabled 
or. in the case of death claims, whether 
the miner’s death occurred due to pneu¬ 
moconiosis or while totally disabled 
therefrom. In order to minimize incon¬ 
venience and expense to the claimant, 
he should not generally Incur any medi¬ 
cal expense for which he Intends to claim 
reimbursement without first contacting 
the Office to determine what types of 
evidence not already available may be 
useful in adjudicating his claim, what 
types of medical evidence may be reim¬ 
bursable. and what would constitute a 
“reasonable medical expense” in a given 
case. However, a claimant’s failure to 
contact the Office before the expense is 
incurred will not preclude the Office from 
later approving reimbursement for any 
reasonable medical expense. Where a 
reasonable expense for medical evidence 
Is ascertained, the Office in appropriate 
cases may authorize direct payment to 
the provider of such evidence. 


(b) Medical services required for the 
processing of claims and those to which 
a miner-beneficiary is entitled under the 
Act shall be considered "benefits” pro¬ 
vided by the Act. 

§ 725.137 Arlion to hr taken by the 
Office—miner** claim. 

(a) Upon receipt by the Office of Work¬ 
men’s Compensation Programs of a com¬ 
pleted medical report, the Office shall 
tentatively determine whether the medi¬ 
cal evidence of record indicates an im¬ 
pairment for which benefits may be paid 
as determined with reference to stand¬ 
ards promulgated by the Secretary of 
Health. Education and Welfare as Sub- 
part D of Part 410 of this title (see Part 
718 of this subchapter, which incorpo¬ 
rates these standards). 

(b) If it appears that the claimant 
may be considered disabled in accord¬ 
ance with the standards published in 
Subpart D of Part 410 of this title, then 
the claim sliall be prepared for filing 
and filed with the deputy commissioner 
as provided in g 725.140 pending the re¬ 
ceipt of any additional evidence devel¬ 
oped and obtained pursuant to g 725.134 
of this subchapter and the notification 
and reply of any possibly responsible 
operator as provided in |g 725.151 and 
725.152. 

(c) In cases where the evidence re¬ 
ceived by the Office in respect to any 
claim docs not support a claim for bene¬ 
fits. the claimant will be advised of the 
deficiency in his claim and directed by 
Die Office to obtain such additional evi¬ 
dence as Ls appropriate and ordered by 
the Office. Medical evidence obtained at 
the direction of the Office shall be paid 
for by the Office or notified operator, as 
appropriate (see g 717.125 of this sub- 
chapter) . 

(d) In the event that the evidence re¬ 
ceived by the Office pursuant to para¬ 
graph (c) of this section does not provide 
credible support for the miner’s claim 
for benefits, any further evidentiary In¬ 
vestigations shall be discontinued until 
further notice. Any additional evidence 
submitted by the claimant shall be ob¬ 
tained at the claimant’s expense, and 
shall not be reimbursable pursuant to 
g 725.136. 

(e) If a miner whose claim is not con¬ 
sidered to be supported by the evidence 
desires a further adjudication of the 
issue of his entitlement, the claim will be 
made ready for filing with the deputy 
commissioner and filed with him as pro¬ 
vided in g 725.140. Thereafter a hearing 
or informal conference may be arranged 
pursuant to Subpart E of this part. 

§725.136 Art ion lo he lakrti by the 
OWCP—widow** or dependent »tir* 
\ivor*fl rlnim. 

(a) Upon receipt of a completed claims 
form, the Office shall tentatively deter¬ 
mine whether the evidence of record in¬ 
dicates that the deceased miner’s death 
was due to pneumoconiosis or that the 
miner was totally disabled by ptieumo- 
c on 1 os Is at the time of his death. Such 
determination shall be made with ref¬ 
erence to the standards promulgated by 
the Secretary of Health. Education and 
Welfare contained in Subpart D of Part 
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410 of this title (see Part 718 of this 
subchapter which Incorporates these 
ftandards). 

(b) The Office shall also determine 
whether the evidence of record supports 
the claimant's allegation that he meets 
the relationship and dependency require¬ 
ments for eligibility contained in Subpart 
Cof this Part 725. 

(c) If it appears that the conditions 
existing alien the miner's death occurred 
satisfy the medical standards and the 
relationship and dependency conditions 
referred to In paragraph (a) and (b) of 
this section* then the claim shall be pre¬ 
pared for such further action by the 
deputy commissioner, as provided in 
I 725.140. as may be appropriate, includ¬ 
ing consideration of the receipt of any 
additional evidence developed and ob¬ 
tained pursuant to 4 725.132 and the no¬ 
tification and reply of any possible re¬ 
sponsible operator as provided In 
85 725.151 and 725.152. 

<d> In cases where the medical evi¬ 
dence received by the Office In respect 
to any claim does not indicate that the 
circumstances of a miner's death are 
sufficient under such Department of 
Health. Education, and Welfare medical 
criteria (see Part 718 of this subchapter > 
to support a claim for benefits, the claim¬ 
ant will be advised of the deficiency in his 
claim and Invited to submit any addi¬ 
tional medical evidence. Any additional 
reasonably necessary medical evidence or 
other documentary evidence shall be se¬ 
cured at the Department's, or the oper¬ 
ator's. or carrier's expense at tlie case 
maybe (see 4 725.136). 

(e) In the event that the evidence re¬ 
ceived by the Office pursuant to this 
subpart does not provide credible support 
for the survivor's claim for benefits, any 
further evidentiary Investigations shall 
be discontinued until further notice. 

(f) If a survivor whose claim is not 
considered to be supported by the evi¬ 
dence desires a further adjudication of 
the issue of his entitlement, the claim 
win be made ready for filing with the 
deputy commissioner and filed with him 
as provided in 4 725.140. Thereafter a 
hearing or Informal conference may be 
arranged pursuant to Subpart E of this 
part 

§ 725,139 Referral lo State agency. 

If a deputy commissioner determines 
that the claim is one subject to adjudica¬ 
tion by a State agency of a State having 
a workmen's compensation law which 
provides black lung benefits and has been 
listed in 20 CFR Part 722 as a law meet¬ 
ing the criteria of tlic Secretary of Labor 
prescribed pursuant to section 421 of 
Part C of Title IV of the Act, the deputy 
commissioner shall advise the claimant 
of such determination and of the Act's 
requirement that under such circum¬ 
stances his claim for benefits must be 
filed under the applicable State work¬ 
men's compensation law. In such a case, 
evidence submitted to the OWCP in sup¬ 
port of the claim, including claims forms, 
will be forwarded to the appropriate 
Btate compensation agency. The claim¬ 
ant's case will then be held in abeyance 
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pending the outcome of a State claim 
filed, if any. Such claimant whose State 
pneumoconiosis claim is denied may, 
within 60 days from such denial, begin 
the prosecution of his Federal claim. In 
such a case the claim will be deemed to 
have been filed as of the date of the 
original Federal claim. 

§ 725.140 Filing of claim *ith deputy 
fommiftftionrr. 

(a) After the Office of Workmen's 
Compensation Programs has received a 
completed claim form and completed 
medical evaluation reports pursuant to 
4 725.130. the Office will make a tenta¬ 
tive determination on the basis of In¬ 
formation contained in the claim and 
any other available information, as to 
the identity or probable identity of any 
coal mine operator who may be liable 
for the payment of black lung benefits 
to the claimant for any month after 
December 31. 1873 (see 4 725.311). The 
claim will then be filed with a deputy 
commissioner who shall, to the extent 
appropriate, follow the procedures pro¬ 
vided in section 19 of the Longshore¬ 
men’s and Harbor Workers’ Compensa¬ 
tion Act (44 Stat. 1424. 33 U.8.C. 919). 
The date upon which a claim is filed with 
the deputy commissioner pursuant to 
this section shall be noted on a form 
provided for this purpose and such form 
shall be kept In the office of the deputy 
commissioner with whom the claim is 
filed. 

(b) The deputy commissioner shall, 
alter the filing of a claim with him as 
provided In this section, review the case 
file and. If he Is satisfied that the claim 
is one within the jurisdiction of the Sec¬ 
retary of Labor under section 422 of the 
Act, shall proceed with the tentative de¬ 
termination of the identity of any re¬ 
sponsible coal mine operator made pur¬ 
suant tc the criteria set forth in Sub¬ 
part D of this Part 725, iasure that any 
such operator is notified as provided in 
4 725.151, and take any other action he 
deems necessary to prepare the claim 
for adjudication or other final disposi¬ 
tion. The deputy commissioner may re¬ 
quire such further development of evi¬ 
dence and may cause to be made such 
Investigations as he considers necessary 
in respect to the claim, and take other 
action as authorized under Subpart E of 
this part. 

Coal Mine Operator Participation 

§ 725.151 Notice of claim and imiic of 
liability. 

(a) Before a claim for benefits under 
Title IV of the Act Is filed with a deputy 
commissioner for determination, the Of¬ 
fice will have ascertained, to the extent 
possible, the identity of any coal mine 
operators whose liability os responsible 
operators for payment of benefits to the 
claimant for any month or months after 
December 31, 1973. may be established 
by the evidence submitted or obtained 
in connection with the claim. From the 
information in the case file the deputy 
commissioner will then make his tenta¬ 
tive determination as to whether there 
are any such operators and. if there are. 
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which operator should be alleged to have 
such liability (see §4 725.131. 725.135). 
Each such operator and his insurance 
carrier, if any, will promptly thereafter 
be notified of the pending claim filed 
with the deputy commissioner and of 
the fact that such operator's liability for 
payment of benefits will be one of the Is¬ 
sues to be resolved in the determination 
of the claim. Notification to the operator 
or carrier will include copies of the 
claimant’s completed claim form and of 
the pertinent medical evaluation reports, 
with a cover letter informing such oper¬ 
ator or carrier of the nature of the evi¬ 
dence relied on by the Office to support. 
prima facie , a determination that the 
operator is liable for payment of bene¬ 
fits to the claimant. The notification 
shall advise the operator and carrier 
that a response to the notice as pro¬ 
vided in 4 725.152 shall be made as soon 
as possible and that in the event of a 
failure to respond within 20 days from 
the date of mailing of the notice the Of¬ 
fice will proceed to the final determina¬ 
tion of the claim. 

(b) This notification will be made by 
certified mail, with proof of delivery 
requested. 

§ 725.152 Operator’* re*poti»e to noti¬ 
fication. 

(a) Within the 20-day period de¬ 
scribed In 4 725.151 a notified coal mine 
operator shall respond to the notice. 

(b> If the operator or his Insurance 
carrier, if any, does not desire to present 
any evidence relevant to determination 
of the claim or desires the opportunity 
to do so. he shall so state either: 

(1) By letter mailed to the Division of 
Coal Mine Workers Compensation. Office 
of Workmen's Compensation Programs, 
U.8. Department of Labor, Washington. 
D.C. 20210; or 

(2) By completing and mailing the 
form provided for this purpose. 

(c> If a notified operator or his car¬ 
rier questions such operator's liability 
for payment of benefits to the claimant 
for any period, he shall so state by trans¬ 
mitting to the Office a completed form 
setting forth generally his reasons for 
questioning such liability along with a 
detailed description of any evidence 
relied upon to negate his liability. 

§ 725.153 Operator’ll medical evidence. 

(a> Any operator or carrier who is 
dissatisfied with the medical record com¬ 
piled by the Office in respect to a par¬ 
ticular case may make a timely request 
for a review or reexamination of a miner 
by one or more different physicians. 8uch 
review or reexamination shall be ordered 
and conducted subject to the provisions 
of 4 725.134, unless it Is found to be 
clearly unwarranted. 

(b) In the event that any claimant 
refuses to submit to a medical examina¬ 
tion ordered under this section, the dep¬ 
uty commissioner shall be promptly no¬ 
tified. The deputy commissioner shall 
forthwith notify the claimant that no 
further action on his claim may be had 
until such claimant is in compliance with 
the order for the examination. 


No. no—Pt. n-a 
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Further Acnow oh Claim 

§ 725.161 Proceeding* for drlertnlna- 
tioa of claim. 

(a> No responsible operator .—If after 
the deputy commisioncr has received all 
the evidence developed with respect to 
a claim as provided in this subpart and 
there Is no Identifiable responsible oper¬ 
ator. he shall proceed to a final deter¬ 
mination of the claim purusant to Sub¬ 
part E of Part 725. 

(b) Claim lor which operator may 
have liability. —If after the deputy com¬ 
missioner has received all the evidence 
developed with respect to a claim as pro¬ 
vided in this subpart and has identified 
and notified an operator who may be li¬ 
able for payment of benefits to the claim¬ 
ant. a response has been received pur¬ 
suant to $ 725.152 or the time for such 
response has expired, he shall proceed 
to a final determination of the claim as 
provided in Subpart D and E of this 
Part 725. 

Subpart C—Relationship and Dependency 

§ 725.200 Kt*!«ti»n*hip am! depend¬ 
ency-general. 

ia) In order to establish entitlement 
to benefits, a widow, child, parent, 
brother, or sister, must meet relationship 
and dependency requirements with re¬ 
spect to the miner or widow, as appli¬ 
cable. prescribed by or pursuant to the 
Act. 

(b) In order for an entitled miner or 
widow to qualify for augmented benefits 
because of one or more dependents, such 
dependents must meet relationship and 
dependency requirements with respect to 
such beneficiary prescribed by or pur¬ 
suant to the Act. 

(c> References In $$ 725.210(c), 725.- 
220(c). 725.230(d), and 725.235. to the 
"same right to share in the interstate 
personal property** of a deceased miner 
(or widow), refer to the right of an in¬ 
dividual to share in such distribution in 
his own right and not by right of repre¬ 
sentation. 

§ 725.210 Determination of relation¬ 
ship—wife. 

An Individual will be considered to be 
the wife of a miner if: 

(a) The courts of the State in which 
such miner is domiciled would find that 
such individual and the miner were 
validly married ; or 

(b) The courts of the State In which 
such miner is domiciled would find, un¬ 
der the law they would apply in deter¬ 
mining the devolution of the miner's 
intestate personal property, that the in¬ 
dividual is the miner's wife; or 

<c> Under 8tate law. such individual 
has the same right she would have if she 
were the wife to share in the miner's 
intestate personal property; or 

<d> (1> Such individual went through 
a marriage ceremony with the miner re¬ 
sulting in a purported marriage between 
then, and which, but for a legal impedi¬ 
ment would have been a valid marriage. 
However, such purported marriage siiall 
not be considered a valid marriage If 
such individual entered Into the pur¬ 
ported marriage with knowledge that it 


was not a valid marriage, or Lf such in¬ 
dividual and the miner were not living 
in the same household In the month in 
which there Is filed a request that the 
miner's benefits be augmented because 
such Individual qualifies as his wife. The 
provisions of this paragraph shall not 
apply, however, if the miner’s benefits 
are or have been augmented under 
I 725.507 because another person quali¬ 
fies or has qualified as his wife and such 
other person is. or Is considered to be. 
the wife of such miner under paragraph 
(a), (b). or (c) of this section at the 
time such request is filed. 

(2) The qualification for augmenta¬ 
tion purposes of an individual who would 
not be considered to be the wife of such 
miner but for this paragraph (d), shall 
end with the month before the month 
in which (1) the Office determines that 
the benefits of the miner should be aug¬ 
mented on account of another person, if 
such other person is (or is considered 
to be) the wife of such miner under para¬ 
graph <a», (b). or (c) of this section, or 
<ii) if the individual who previously 
qualified as a wife for purposes of ( 725.- 
625(c), entered into a marriage valid 
without regard to this paragraph, with 
a person other than such miner. 

§ 725.215 Determination of relation¬ 
ship—divorced wife. 

An individual will be considered to be 
the divorced wife of a miner if her mar¬ 
riage to such miner lias been terminated 
by a final divorce on or after the 20th 
anniversary of the marriage: Provided. 
That if she was married to and divorced 
from him more than once, she was mar¬ 
ried to him in each calendar year of the 
period beginning 20 years Immediately 
before the date on which any divorce 
became final and ending with the year 
in which that divorce became final. 

§ 725.220 Determination of relation- 

ship—w blow. 

An individual will be considered to be 
the widow’ of a miner if: 

(a» The courts of the State in which 
such miner was domiciled (sec l 725.- 
230) at the time of his death would find 
that tiie individual and the miner were 
validly married: or 

(b> The courts of the State in which 
such a miner was domiciled (see I 725 - 
280 > at the time of his death would find, 
under the law they would apply in de¬ 
termining the devolution of the miner’s 
intestate personal property, that the in¬ 
dividual w r as the miner's widow; or 

(c) Under State law, such individual 
has the same right she would have as 
if she were the miner's widow to share in 
the miner's intestate personal property: 
or 

(d) Such individual went through a 
marriage ceremony with the miner re¬ 
sulting In a purported marriage between 
them and which, but for a legal Impedi¬ 
ment (see 1 725.275) would have been 
valid marriage. However, such purported 
marriage shall not be considered a valid 
marriage if such Individual entered into 
the purported marriage with knowledge 
that It was not a valid marriage, or lf 
such individual and the miner were not 


living in the same household at the time 
of the miner’s death. The provisions of 
this paragraph shall not apply if another 
person is or has been entitled to benefits 
as the widow of the miner and such 
other person is, or is considered to be. 
the widow of such miner under para- 
graph (a), (b). or (c) of this section at 
the time such individual files her claim 
for benefits. 

§ 725.225 Determination of relation, 
all ip—mrviving divorced nife. 

An individual will be considered to be 
the surviving divorced wife of a deceased 
miner if her marriage to such miner had 
been terminated by a final divorce on 
or after the 20th anniversary of the mar¬ 
riage: Provided. That, lf she was married 
to and divorced from him more than 
once, she was married to him in each 
calendar year of the period beginniiuT 
20 years immediately before the date on 
which any divorce became final and end¬ 
ing with the year In which the divorce 
became final. 

§ 725-230 Determination of relation¬ 
ship-rliilci. 

As used In this section, the term •‘bene¬ 
ficiary" means only a widow entitled to 
benefits at the time of her death 'see 
f 715.207). or a miner, except where there 
Is a specific reference to the "father" 
only, in which case it means only a miner. 
An individual will be considered to be the 
child of fit beneficiary if: 

(a) The courts of the State in which 
such beneficiary Is domiciled iscc 
$ 725.280* would find, under the law they 
would apply in determining the devolu¬ 
tion of tiie beneAciary*s intestate per¬ 
sonal property, that tiie individual is 
the beneficiary’s child; or 

<b) Such Individual is the legally 
adopted child of such beneficiary ; or 

<c> 8uch individual Is the stepchild 
of such beneficiary by reason of a valid 
marriage of his parent or adopting par¬ 
ent to such beneficiary; or 

(d) Such individual does not bear the 
relationship of child to such beneficiary 
under paragraph (a), (b>, or (c) of this 
section, but w r ould. under State law. have 
the same right as a child to share In the 
beneficiary’s intestate personal property; 
or 

(e) 8uch individual is the natural son 
or daughter of a beneficiary but does 
not bear the relationship of child to 
such beneficiary under paragraph (a), 
(b), or (c) of this section, and is not 
considered to be the child of the bene¬ 
ficiary under paragraph (d > of this sec¬ 
tion, such individual shall nevertheless 
be considered to be the child of such 
beneficiary if the beneficiary and the 
mother or the father, as the case may be, 
of such individual went through a mar¬ 
riage ceremony resulting in a purported 
marriage between them which but for 
a legal impediment (see i 725.275) would 
have been a valid marriage. 

(f) Such individual Is the natural 
son or daughter of a beneficiary but 
does not have the relationship of child 
to such beneficiary under paragraph (a). 
(b), or (c) of this section, and is not 
considered to be the child of the bene- 
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ficlAry under paragraph (d) or te) of 
this section, such individual shall never¬ 
theless be considered to be the child 
of such beneficiary if: 

(1) Such beneficiary, prior to his en¬ 
titlement to benefits has acknowledged 
tn writing that the individual is his son 
or daughter, or has been decreed by a 
court to be the father of the Individual, 
or he has been ordered by a court to con- 
ttlbute to the support of the individual 
<sec I 725.290(c)) because the individual 
Is his son or daughter; or 
(2 > Such beneficiary is shown by satis* 
factory evidence to be the father of the 
individual and was living with or con¬ 
tributing to the support of the individual 
at the time such beneficiary became en¬ 
titled to benefits. 

§ 72.7.235 Determination of rrlatkin- 
ip—parent, brother, or ftistrr. 

An individual will be considered to be 
the parent, brother, or sister of a miner 
If the courts of the State in which such 
miner was domiciled (sec f 725.280) at 
the time of his death would find, under 
the law they would apply in determining 
the devolution of the miner 1 * intestate 
personal property, that the individual is 
the miner’s parent, brother, or sister. 

Where, under such law, the individual 
docs not bear the relationship to the 
miner of parent, brother, or sister, but 
would, under State law, have the same 
status (le., right to share In the miner’s 
intestate personal property) as a parent, 
brother, or sister, the individual will be 
deemed to be such. 

$ 725.210 Determination of depend- 
cticy—wife. 

An individual who Is the miner's wife 
<*ee 3 725.210) will be determined to be 
dependent upon the miner if: 

(a) She is a member of the same 
household as the miner (see f 725.285); 
or 

<b> 8he Is receiving regular contribu¬ 
tions from the miner for her support (see 
1 725.290(c)); or 

(c) The miner has been ordered by a 
court to contribute to her support (see 
1 725.290(e)); or 

(d) She Is the natural mother of the 
son or daughter of the miner: or 

( e) She was married to the miner (see 
' 725.210) for a period of not less than 1 

year. 

§ i 23.2 to Determination of depend¬ 
ency—divorced wife. 

An Individual who is the miner's di¬ 
vorced wife (see 5 725.215) will be de¬ 
termined to be dependent upon the miner 

if: 

(a) She is receiving at least one-half 
of her support from the miner (see 

5 725.290(g)); or 

<b) She is receiving substantial con¬ 
tributions from the miner pursuant to a 
written agreement (see 5 725.290 <c>, 
f f)>; or 

<c> There is in effect a court order 
for substantial contributions to her sup¬ 
port to be furnished by such miner (see 
5 725 290(C)). 


§ 725.250 Determination of depend¬ 
ency—widow. 

An Individual who is the miner's 
widow (see 5 725.220) will be determined 
to have been dependent on the miner 
if, at the time of the miner's death: 

(a) She was living with the miner (see 
8 725.285); or 

(b> She was dependent upon the 
miner for support or the miner has been 
ordered by a court to contribute to her 
support (see 8 725.290); or 

<c> She was living apart from the 
miner because of his desertion or other 
reasonable cause; or 

(d) She is the natural motlior of his 
son or daughter; or 

(e) She had legally adopted his son or 
daughter while she was married to him 
and while such son or daughter was 
under the age of 18; or 

(f) He had legally adopted her son or 
daughter while she was married to him 
and while such son or daughter was un¬ 
der the age of 18; or 

(g) She was married to him at the 
time both of them legally adopted a child 
under the age of 18; or 

(h) She was married to him for a pe¬ 
riod of not less than 9 months Immedi¬ 
ately prior to the day on which he died 
(but see paragraph (i) of this section). 

(i) Waiver of 9-month requirement. 

(1) General .—Except as provided in 

paragraph (g) of this section, the re¬ 
quirement in paragraph <h) of tills sec¬ 
tion that the surviving spouse of a miner 
must have been married to him for a 
period of not less than 9 months immedi¬ 
ately prior to the day on which he died 
in order to qualify os such miner's widow, 
shall be deemed to be satisfied where 
such miner dies within the applicable 
9-month period, if his death: 

(1) Is accidental (as defined in para¬ 
graph (l) <2) of this section). or 

<ii> Occurs in line of duty while he Is 
a member of a uniformed service serving 
on active duty (as defined in 5 404.1013 
<f> (2) and (3) of this chapter), and 
such surviving spouse was married to 
such miner for a period of not less than 
3 month immediately prior to the day on 
which he died. 

(2) Accidental death .—For purposes 
of paragraph UXlXi) of this section, 
the death of a miner is accidental if such 
Individual receives bodily injuries solely 
through violent, external, and accidental 
means, and as a direct result of the bod¬ 
ily injuries and independently of all other 
causes, loses his life not later than 3 
months after the day on which he re¬ 
ceives such bodily injuries. The term 
“accident" means an event that was un¬ 
premeditated and unforeseen from the 
standpoint of the deceased individual. To 
determine whether the death of an in¬ 
dividual did. in fact, result from an acci¬ 
dent the Office will consider all the cir¬ 
cumstances surrounding the casualty. An 
intentional and voluntary suicide will not 
be considered to be death by accident; 
however, suicide by an individual who is 
so insane as to be incapable of acting 
intentionally and voluntarily will bo 
considered to be death by accident. In 


no event will the death of an individual 
resulting from violent and external 
causes be considered a suicide unless 
there is direct proof that the fatal injury 
was self-inflicted. 

(3) Applicability .—The provisions of 
this section shall not apply if the Office 
determines that at the time of the mar¬ 
riage involved, the miner would not 
reasonably have been expected to live for 
9 months. 

§ 72.>.2.>o Determination nf depend¬ 
ency—lunivtni; divorced aifr. 

An Individual who is the miner's sur¬ 
viving divorced wife (see 5 725.225) will 
be determined to have been dependent 
on the miner if. for the month preced¬ 
ing the month in which the miner died: 

(a) She was receiving at least onc- 
half of her support from the miner (see 
4 725.290(g)); or 

(b) 8he was receiving substantial con¬ 
tributions from the miner pursuant to a 
written agreement (see 5 725.290 (c>. 
(f>); or 

(c> There was in effect a court order 
for substantial contributions to her sup¬ 
port to be furnished by such miner (see 
3 725.290 (c). (f)). 

§ 725.260 Determination of depend¬ 
ency— child. 

(a> For purposes of augmenting the 
benefits of a miner or widow (see 
i 725.625(c)), the term "beneficiary* 1 as 
used In this section means only a miner 
or widow entitled to benefits (see 
33 725.205. 715.207); or. for purposes of 
an individual's entitlement to benefits as 
a surviving child (see 8 715.211). the term 
"beneficiary” as used in this section 
means only a deceased miner or a de¬ 
ceased widow who was entitled to bene¬ 
fits for the month prior to the month 
of her death. An individual who is the 
beneficiary's child (see 8 725.230) will, 
as applicable, be determined to be. or to 
have been dependent on the benefleiarv, 
if the child: 

(b) Is unmarried: and 

(c) (1) Is under 18 years of age; or 

(2) Is 18 years of age or older and is 
under a disability as defined in section 
223(d) of the Social Security Act. 42 
U.S.C. 423(d). For purposes of entitle¬ 
ment to benefits as a surviving child (see 
3 715.211), such disability must have 
begun before the child attained age 18. 
or, in the case of a student, before he 
ceased to be a student (see paragraph 
(c> of this section). 

(3) Is 18 years of age or older and is 
a student. 

(d) (1) The term "student" means a 
"full-time student" as defined In section 
202(d) (7) of the Social Security Act. 42 
U.S.C. 402(d)(7), (see f404.320<c) of 
this chapter) or an Individual under 23 
years of age who has not completed 4 
years of education beyond the high 
school level and who is regularly pursu¬ 
ing a full-time course of study or train¬ 
ing at an institution which is: 

(1> A school, college, or university op¬ 
erated or directly supported by the 
United States, or by a State or local gov¬ 
ernment or political subdivision thereof; 
or 
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<ii> A school, college, or university 
which has been accredited by a State or 
by a State-recognized or nationally-rec¬ 
ognized accrediting agency or body; or 
i ill) A school, college, or university not 
so accredited but whose credits are ac¬ 
cepted, on transfer, by at least three in¬ 
stitutions which are so accredited, for 
credit on the same basis as If transferred 
from an institution so accredited; or 
<iv) A technical, trade, vocational, 
business, or professional school accred¬ 
ited or licensed by the Federal or a State 
government or any political subdivision 
thereof, providing courses of not less 
than 3 months* duration that prepare the 
student for a livelihood in a trade, in¬ 
dustry. vocation, or profession. 

<2> A student will be considered to be 
"pursuing a full-time course of study or 
training at an institution** if he is en¬ 
rolled in a noncorrespondencc course and 
carrying a subject load which is consid¬ 
ered full-time for day students under the 
Institution’s standards and practices. 
However, a student will not be consid¬ 
ered to be "pursuing a full-time course 
of study or training*’ if he Is enrolled in 
a course of study or training of less than 
13 school weeks’ duration. A student be¬ 
ginning or ending a full-time course of 
study or training In part of any month 
will be considered to be pursuing such 
course for the entire month. 

(3) A child is deemed not to have 
ceased to be a student; 

<i> During any Interim between school 
years, if the interim does not exceed 4 
months and he shows to the satisfaction 
of the Omce that he has a bona fide 
intention of continuing to pursue a full¬ 
time course of study or training during 
the semester or other enrollment period 
immediately after the interim; or 
<il> During periods of reasonable dura¬ 
tion during which, in the judgment of 
the Office, he is prevented by factors be¬ 
yond his control from pursuing his edu¬ 
cation. 

(4) A student whose 23d birthday oc¬ 
curs during a semester or other enroll¬ 
ment period in which he is pursuing a 
full-time course of study or training shall 
continue to be considered a student for 
as long as he otherwise qualifies under 
this section until the end of such period. 

§ 725.265 IMcrniinHtion of doprml- 
mey—parent, brother, or fcbtcr. 

An individual who is the miner’s 
parent, brother, or sister will be deter¬ 
mined to have been dependent on the 
miner If. during the 1-year period im¬ 
mediately prior to such miner’s death; 

(a) Such individual and the miner 
were living in the same household (see 
5 725.285); and 

<b) Such Individual was totally de¬ 
pendent on the miner for support (see 
} 725.290(h)). 

§ 725.270 Time of determination*. 

(a> Relationship and dependency of 
wife or child.— With respect to the wife 
or child of a miner entitled to benefits, 
and with respect to the child of a widow 
entitled to benefits, the determination as 


RULES AND REGULATIONS 

to whether an individual purporting to 
be a wife or child is related to or de¬ 
pendent upon such miner or widow shall 
be based on the facts and circumstances 
with respect to the period of time as to 
which such Issue of relationship or de¬ 
pendency is material. 

(b) Relationship and dependency of 
widow .—The determination as to wheth¬ 
er an individual purporting to be the 
widow' of a miner was related to or de¬ 
pendent upon such miner is made after 
such individual effectively files a claim 
for benefits as a widow. Such determina¬ 
tion is based on the facts and circum¬ 
stances with respect to the time of the 
miner’s death. A prior determination 
that such individual was. or was not, the 
wife of such miner, pursuant to 85 725.210 
and 725.240. for purposes of augmenting 
the miner’s benefits for a certain period, 
is not determinative of the issue of 
whether the individual is the widow of 
such miner or of whether she was de¬ 
pendent on such miner. 

(c) Relationship and dependency of 
surviving divorced wife. —The determi¬ 
nation as to whether an individual pur¬ 
porting to be a surviving divorced wife 
of a miner was related to or dependent 
upon such miner is made when such in¬ 
dividual effectively files a claim for bene¬ 
fits as a surviving divorced wife. Such 
determination is made with respect to 
the time of the miner’s death. A prior 
determination that such individual was, 
or was not, the divorced wife of such 
miner, pursuant to 55 725.215 and 725- 
245, for purposes of augmenting the 
miner’s benefits for a certain period, is 
not determinative of the issue of whether 
the individual is the surviving divorced 
wife of such miner or of whether she 
was dependent on such miner. 

§ 725.275 Legal impediment. 

For purposes of this Subpart C. "legal 
impediment'* means an impediment re¬ 
sulting from the lack of dissolution of a 
previous marriage or otherwise arising 
out of such previous marriage or its dis¬ 
solution. or resulting from a defect in 
the procedure followed in connection 
with the purported marriage ceremony— 
for example, the solemnization of a mar¬ 
riage only through a religious ceremony 
in a country which requires a civil cere¬ 
mony for a valid marriage. 

§ 725.280 Domicile. 

<a> For purposes of this Subpart C, the 
term "domicile’’ means the place of an 
individual’s true, fixed, and permanent 
home to wh!~h, whenever he is absent, 
he has the intention of returning. 

<b> The domicile of a deceased miner 
or widow is determined as of the time 
of his death or her death. 

(c) The domicile or a change In domi¬ 
cile of a beneficiary or other Individual 
is determined with respect to the period 
or periods of time as to w'hich the issue 
of domicile is material. 

(d> If an individual was not domiciled 
in any 8tate at the pertinent time, the 
law of the District of Columbia is applied 
as if such individual were then domiciled 
there. 


§ 725.285 Member of the Mime bou»e- 
liold — “living with,** “living in the 
Mime household,** and “living in the 
miner** houwchoUT*. 

(a) Defined.— <1> The term "member 
of the same household'* as used In sec¬ 
tion 402(a)(2) of the Act (with respect 
to a wife); the term "living with" as used 
in section 402(e) of the Act (with re¬ 
spect to a widow); and the term “living 
in the same household" as used in 
55 725.210(d) and 725.250(d) of this sub- 
part. means that a husband and wife were 
customarily living together as husband 
and wife in the same place of abode. 

(2) The term "living in the miner'.s 
household’’ as used In section 412(a)(5) 
of the Act (with respect to a parent, 
brother, or sister) means that the miner 
and such parent, brother, or sister w*ere 
sharing the same residence. 

<b> Temporary absence .—The tem¬ 
porary absence from the same residence 
of either the miner, or his wife, parent, 
brother, or sister (as the case may be*, 
does not preclude a finding that one was 
“living with" the other, or that they 
were "members of the same household,” 
etc. the absence of one such Individual 
from the residence in which both had 
customarily lived shall, in the absence 
of evidence to the contrary, be consid¬ 
ered temporary: 

Cl > If such absence was due to service 
in the Armed Forces of the United 
States; or 

(2) If the period of absence from his 
or her residence did not exceed 6 montliK 
and neither individual was outside the 
United States, and the absence was due 
to business or employment reasons, or 
because of confinement in a penal In¬ 
stitution or in a hospital, nursing home, 
or oilier curative institution; or 

(3) In any other case, if the evidence 
establishes that despite such absence 
they nevertheless reasonably expected to 
resume physically living together at 
some time in the reasonably near fu¬ 
ture. 

(c) Death during absence.— Where 
the death of one of the parties occurred 
while away from the residence for treat¬ 
ment or care of an Illness or an injury 
ie.Q.. in a hospital), the fact that the 
death was foreseen as possible or prob¬ 
able does not. In and of itself, preclude 
a finding that the parties were "living 
with" one another or were "member! si 
of the same household." etc., at the time 
of death. 

<d> Absences other than temporary — 
In situations other than those described 
in paragraphs <b) and (c) of this sec¬ 
tion, the absence shall not be consid¬ 
ered temporary, and the parties may not 
be found to be “living with" one another 
or to be "member I si of the same house¬ 
hold. etc," A finding of temporary ab¬ 
sence would not be Justified where one of 
the parties was committed to a penal In¬ 
stitution for life or for a period exceed¬ 
ing the reasonable life expectancy of 
either, or was under a sentence of death; 
or where the parties had ceased to live In 
the same place of abode because of mar¬ 
ital or family difficulties and had not re¬ 
sumed living together before death. 
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(e) Relevant period of time. —(1> The 
determination as to whether a widow 
had been "living with" her husband shall 
be based upon the facts and circum¬ 
stances as of the time of death of the 
miner, 

i2> The determination as to whether 
a wife Is a "member of the same house¬ 
hold" as her husband shall be based upon 
the facts and circumstances with respect 
to the period or periods of time as to 
which the issue of membership in the 
?ame household is material. 

(3) The determination as to whether 
n parent, brother, or sister was "living 
in the miner's household" shall take ac¬ 
count only of the 1-year period immedi¬ 
ately prior to the miner's death. 

£ 725.290 Contribution* mid «upp<»rt. 

(a) "Support" defined.— The term 
support" includes food, shelter, clothing, 
ordinary medical expenses, and other 
ordinary and customary items for the 
maintenance of the person supported. 

(c) " Contribution s" defined. —The 
term "contributions" refers to contribu¬ 
tions actually provided by the contribu¬ 
tor from his own property, or the use 
thereof, or by the use of his own credit. 

(c) " Regular contributions " and 
“substantial contributions " defined .— 
The terms "regular contributions" and 
"substantial contributions" mean con¬ 
tributions that are customary and suffi¬ 
cient to constitute a material factor in 
the cost of the individual's support. 

(d) Contributions and community 
property ,—When a wife receives and 
uses for her support. Income from her 
services or property and such income, 
under applicable State law, is the com¬ 
munity property of herself and the 
miner, no p&rtof such income is a "con- 
tilbution" by the miner to his wife's 
support regardless of any legal Interest 
the miner may have therein. However, 
when a wife receives and uses for her 
support, income from the services and 
the property of the miner and. under 
applicable State law. such income Is 
community property, all of such income 
is considered to be a contribution by 
the miner to his wife's support. 

<e) 4 Court order for support " 
defined. —References to support orders in 
89 725.230(f)<1). 725.240(c). and 725.- 
250(b) mean any court order, judg¬ 
ment, or decree of a court of competent 
jurisdiction which requires regular con¬ 
tributions that are a material factor in 
the cost of the individual's support and 
which is in effect at the applicable time. 
If such contributions are required by a 
court order, this condition Is met whether 
or not the contributions were actually 
made. 

(f) " Written agreement " defined .— 
The term "written agreement” in the 
Phrase "substantial contributions • • • 
pursuant to a written agreement" (see 
58 725.245(b). 725.255(b)) means an 
agreement signed by the miner provid¬ 
ing for substantial contributions by him 
for the individual's support. It must be 
in effect at the applicable time but it 
need not be legally enforceable. 

(g) ' One-half support” defined. —The 
term "one-half support" means that the 


miner made regular contributions, in 
cash or in kind, to the support of a di¬ 
vorced wife (see 8 725.245(a)), or of a 
surviving divorced wife (see 9 725.255 
(a)), at the specified time or for the 
specified period, and that the amount 
of such contributions equalled or ex¬ 
ceeded one-half the total cost of such 
individual's support at such time or dur¬ 
ing such period. 

(h) "Totally dependent for support " 
defined .—The term "totally dependent 
on the minor tor support" as used in 
8 725.265(b), means that such miner 
made regular contributions to the sup¬ 
port of his parent, brother, or sister, as 
the case may be. and that the amount of 
such contributions at least equaled the 
total cost of such Individual's support. 

Subpart D—Responsible Coal Mine 
Operators 

General Provisions 
g 725.301 Scope and policy. 

(a) In enacting the Coal Mine Health 
and Safety Act of 1969, as amended by 
the Black Lung Benefits Act of 1972 
("the Act" as used in this part means 
such Act as amended). Congress sought 
to transfer the responsibility for the 
payment of black lung benefits, to the 
greatest extent possible, from the Fed¬ 
eral Government to the coal mine oper¬ 
ators as of January 1. 1974. It is the pol¬ 
icy of the Department of Labor to imple¬ 
ment and execute in this part this con¬ 
gressional intent as fully and fairly as 
is practicable. 

(b) The provisions of this Subpart D 
apply to coal mine operators in States 
whose workmen's compensation laws 
have not been listed by the Secretary in 
Part 722 of this chapter, pursuant to 
section 421 of Title IV of the Act and 
such Part 722, as providing adequate cov¬ 
erage for pneumoconiosis. Reference 
should also be made to Part 726 of this 
chapter, which sets forth Insurance re¬ 
quirements for securing the payment of 
black lung benefits under the Act which 
are applicable to every coal mine oper¬ 
ator in any State not listed in Part 722 
of this chapter. 

(c) The rules In this Subpart D pre¬ 
scribe the manner in which the identity 
of a responsible operator will be deter¬ 
mined. the extent of any responsible op¬ 
erator’s liability for the payment of 
pneumoconiosis benefits in any particu¬ 
lar case, and the nature and extent of 
such coal operators' duties and respon¬ 
sibilities as prescribed in Part C of Title 
IV of the Act. Included In the latter are 
those duties and responsibilities Incor¬ 
porated by reference In section 422 of 
Part C of the Act to certain specific pro¬ 
visions of the Longshoremen's and Har¬ 
bor Workers’ Compensation Act as 
amended (44 Stat. 1424, 33 UJ3.C. 901 
as amended by Public Law 92-576, ef¬ 
fective November 26,1972). 

§ 725.302 Operator defined. 

Section 3(d) of the Act defines "oper¬ 
ator" for purposes of the Act to mean 
"any owner, lessee, or other person who 
operates, controls, or supervises a coal 
mine." In keeping with the Congressional 


mandate that operators assume liability 
for pneumoconiosis benefits to the full¬ 
est extent possible the above cited defini¬ 
tion of operator shall be liberally 
construed by the Department and Its ad¬ 
judication officers. In each case an ef¬ 
fort shall be made to attribute liability 
to that individual or business entity most 
directly responsible for the operation and 
control of any particular coal mine. 
However, in appropriate cases where, 
for instance, the individual or business 
entity most directly connected with the 
mine site, has not obtained Insurance or 
been authorized to self-insure and is In¬ 
solvent or does not have sufficient assets 
to guarantee the payment of future bene¬ 
fits and such individual or business en¬ 
tity is a subsidiary corporation or a part 
of a joint venture or partnership, or is 
substantially controlled or owned by an¬ 
other business entity, such other cor¬ 
poration. partnership. Joint venture or 
other business entity, regardless of the 
primary or diverse nature of Its business 
activity, may be considered an "opera¬ 
tor" for purposes of sections 415, 422 and 
423 of Title IV of the Act. In addition, 
any other business entity, including gen¬ 
eral and Independent contractors, whose 
employees may be considered miners as 
defined In section 402(d) of Title IV of 
the Act by virtue of the fact that such 
employees are employed in a coal mine 
as defined in section 3(h) of the Act. 
may be considered operators for pur¬ 
poses of sections 415. 422 and 423 of 
Title IV of the Act with respect to such 
employees. Standard workmen’s com¬ 
pensation tests may be applied to deter¬ 
mine the real identity of the employer of 
any particular employee. 

§ 725.303 Kr«pafi«ibtr operator de¬ 
fined. 

A "responsible operator", within the 
meaning of this subchapter, is a coal 
mine operator (see 8 725.302* who. (a> 
under the provisions of section 422 or 
section 415 of Title IV of the Federal 
Coal Mine Health and Safety Act. as 
amended, and of this subchapter Is liable 
for the payment of benefits for any 
month or months after December 1973, 
to any Individual entitled thereto under 
the Act on account of death or disability 
of a coal miner, due to pneumoconiosis 
arising at least in part out of his employ¬ 
ment In a mine during a period when it 
was operated by such operator, or (b> is 
liable for payment of such benefits as 
provided In 9 725.203. 

§ 725.304 Trior operator, lurrrMor op¬ 
erator. 

(a) In accordance with section 422<i) 
of the Act. any cool mine operator who, 
on or after December 30. 1969. acquired 
his mine or substantially all the assets 
of his mine from a prior operator who 
was an operator of that mine on or after 
December 30. 1969. shall be liable for 
and shall, in accordance with section 
423 of the Act and Part 726 of this sub- 
chapter. secure the payment of all bene¬ 
fits which would have been payable by 
the prior operator with respect to miners 
previously employed In that mine if the 
acquisition had not occurred and the 
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prior operator had continued to operate 
the mine. 

<b> Paragraph (a) of this section not¬ 
withstanding. any prior operator may. 
under appropriate circumstances and In 
accordance with the requirements of due 
process of law and considerations of fair¬ 
ness and equity, be held liable for the 
payment of all benefits awarded pursuant 
to the Act 

Determining Responsible Operator 

§ 725.311 Criteria for identify in g a re- 
ftponrible operator. 

The following criteria shall apply In 
determining the identity of the respon¬ 
sible operator: 

(a) Periods of employment .—From 
the evidence presented of the miner's 
employment history, the identity of the 
coal mine operator or operators with 
whom the min er had the most recent 
periods of cumulative employ ment of 
not less than I year and the beginning 
and ending dates of such periods shall 
be ascertained. However, no period of 
employment occurring more than 15 
years prior to the miner's last date of 
coal mine employment shall be accumu¬ 
lated for the purposes of establishing the 
one year period described in this para¬ 
graph. No periods of layoff or other In¬ 
terruptions (not including sick leave or 
vacation periods) In the successive em¬ 
ployment of the miner with the same 
operator in excess of 30 consecutive days 
shall be counted as part of the 1-year 
period described in this paragraph. 

<b> Financial responsibility of opera¬ 
tors .—The financial responsibility of the 
operators identified pursuant to para¬ 
graph (a) shall be- determined. If an 
question, as provided in $ 725.321. 

(C> Determination of responsible oper¬ 
ator .—From the foregoing Information 
the responsible operator shall be deter¬ 
mined as follows: 

(1) The operator with whom the miner 
had the most recent periods of cumula¬ 
tive employment of not less than 1 year 
(see paragraph (a) of this section) shall. 
If financially responsible, be deemed to 
be the responsible operator. 

<2> If the operator described in para¬ 
graph (c)(1) of this section is a prior 
operator as described in 1 725.304 of this 
subpart who. on or after December 30, 
1969, transferred his mine or substan¬ 
tially all the assets thereof to a successor 
operator or if such mine was subse¬ 
quently transferred to a successor to 
such successor operator as described In 
8 725,304. such successor operator who 
has most recently acquired the mine in 
question or substantially all of the assets 
thereof shall if financially responsible be 
deemed the responsible operator. If such 
successor operator is not financially re¬ 
sponsible any prior operator or any op- 
perator in the chain of succession, begin¬ 
ning with the mast recent operator, who 
acquired the mine in question or sub¬ 
stantially all of the assets thereof on or 
after December 30. 1969, and who is fi¬ 
nancially responsible may be determined 
to be the responsible operator. Any suc¬ 
cessor operator may be determined to be 
the responsible operator whether or not 


the miner on whose total disability or 
death the claim is predicated was em¬ 
ployed by such successor operator for any 
period of time. However, no operator 
shall be deemed the responsible operator 
on account of his succession If the chain 
of succssion was commenced by a trans¬ 
fer of the mine In question or substan¬ 
tially all of the assets thereof prior to 
December 30.1969. 

(3) If no operator or successor or op¬ 
erator described in paragraph (c) (1) or 
(2) of this section Is financially respon¬ 
sible. then the responsible operator shall 
be deemed to be the financially respon¬ 
sible operator with whom the miner had 
the latest period of cumulative employ¬ 
ment of not less than 1 year. Each de¬ 
termination made pursuant to this 
subparagraph shall be subject to the pro¬ 
visions of subparagraph (2) of this para¬ 
graph. 

(4) No determination of responsibil¬ 
ity made pursuant to paragraph (c) (1>, 
(2), or (3) of this section shall be con¬ 
strued to limit the authority of the Sec¬ 
retary to determine that any individual 
or business entity Is a coal mine operator 
within the meaning of section 3 of the 
Act and 4 715.l01<a> (6) of this chap¬ 
ter. 

(5) In the event that a coal mine op¬ 
erator is determined to be a "responsible 
operator" pursuant to the provisions of 
paragraph (e> (1). <2>. or (3) of this 
section, there shall be a presumption 
that the miner's work-related pneumo¬ 
coniosis arose in whole or in part suffi¬ 
ciently to occasion liability, out of his 
employment with such operator during 
the period or periods when he w*as em¬ 
ployed in a mine or mines operated by 
such operator. The responsible operator 
as so determined shall accordingly be 
liable for payment and securing of bene¬ 
fits awarded to the claimant on account 
of the disability or death of the miner 
who was so employed. 

§ 725.312 Procedure for dclerroiiuUion 
of ojwralor'f* liability* 

(a) At any time after a mine operator 
notified pursuant to 5 725.151 has re¬ 
sponded to the allegations of his liabil¬ 
ity pursuant to 5 725.152. the deputy 
commissioner with whom the case has 
been filed may proceed with the deter¬ 
mination of the claimant's entitlement 
to benefits and the operator’s liability 
for payment. The deputy commissioner 
may schedule a conference, to be held at 
a time and place convenient to all par¬ 
ties, or he may refer the case to the 
Chief Administrative Law Judge for a 
formal bearing before an administrative 
law judge when it appears that resolu¬ 
tion of all issues necessary to a determi¬ 
nation of entitlement to benefits or lia¬ 
bility of an operator cannot be accom¬ 
plished without such a hearing. The par¬ 
ticulars describing the organization and 
conduct of both the conference and the 
formal hearing are described fully In 
8ubpart E of this part. 

<b) In the event that the operator 
does not contest his liability he shall be 
deemed the responsible operator and the 
deputy commissioner if he determines 


the claimant is entitled to benefits, shall 
without further proceedings order the 
payment by the operator of such bene¬ 
fits to commence as of a specified date, 
and shall so notify the operator. 

<c) If a notified operator does not re¬ 
spond within the 20-day period described 
in 5 725.151 the deputy commissioner 
shall proceed to the determination of 
the claim. In such a case a conference 
may be scheduled pursuant to Subpart 
E of this part. The alleged responslb'e 
operator will b? given at least 10 days' 
notice by certified mall of the confer¬ 
ence, and advised by such notice that if 
he or his representative does not appear 
at the conference and at that time con¬ 
test his liability, an order may be issued 
requiring such operator to pay any bene¬ 
fits to which the claimant may be found 
to be entitled upon determination of the 
claim. If no appearance is made at the 
conference by such operator, the deputy 
commissioner may order payment as pro¬ 
vided in paragraph (b) of this section. 

(d) If at any time after the running of 
the 20-day period described in 5 725.151 
but prior to the issuance of a decision 
and order, an allegedly responsible oper¬ 
ator seeks to be heard, that operator may 
be required to complete and transmit a 
notice of controversion to the appropri¬ 
ate adjudication officer. 

(e> No operator may be bound by any 
determination os to his liability to pay 
benefits to any claimant unless he has 
been properly notified of the proceed¬ 
ings therefor and offered an opportunity 
to participate. An operator may be per¬ 
mitted to participate in the proceeding: 
at any time prior to final adjudication 
of his alleged liability to pay benefit, 
but a final determination of a claimant ? 
entitlement to benefits win not be re¬ 
opened at the instance of any operator 
who did not avail himself of any op¬ 
portunity to controvert such entitlement 
provided by a timely notice of a prior 
determination proceeding. 

§725.313 Determination of operator'* 
liability in formal bearing. 

(a> If, as provided in 5 725.312, a for¬ 
mal hearing Is ordered to be conducted 
pursuant to Subpart E of this part, the 
operator will be given 10 days* notice by 
certified mall of the time and place of 
the hearing and he or his authorized 
representative may appear at and fully 
participate in the formal hearing, and 
the liability of the operator to pay bene¬ 
fits shall be adjudicated therein. If an 
allegedly responsible operator does not 
appear at the formal hearing and ha* 
not filed an arurwer to the allegations of 
his liability, then it shall be presum'd 
that such operator does not contest his li¬ 
ability and the administrative law Judge 
shall proceed to the conduct of the for¬ 
mal hearing and shall Issue findings of 
fact, conclusions of law, and an order for 
benefits pursuant to Subpart E of thte 
part. At such time when the decision and 
order of the administrative law judge 
becomes final the notified operator shall 
be bound by this determination and may 
not thereafter contest his liability for 
the payment of benefits to the claimant 
Nothing In this part shall be construed 
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to require any operator to pay any bene¬ 
fits for any month prior to January 1, 

1974. 

<b) In the event that a notified coal 
mine operator or his representative docs 
not appear at the formal hearing and 
has not responded to the claim filed 
against him, the hearing shall neverthe¬ 
less be conducted and stenographlcally 
reported pursuant to Subpart E of this 
Part 725. In respect to the issue of such 
notified coal mine operator's liability, 
the administrative law judge shall admit 
into the record the medical evidence 
contained In the physician's reports, evi¬ 
dence of the employment history of the 
miner, and any other information deemed 
pertinent to the question of the notified 
mine operator’s liability. Upon this rec¬ 
ord. the administrative law judge shall 
base his findings of fact, conclusions of 
law, and decision and order, and shall 
determine and in his written opinion 
state whether or not and the extent, if 
any. to which such notified coal mine 
operator is the operator responsible for 
the payment of benefits to the claimant 
for any months after December 31, 1973. 

§ 725.314 Deferred identification of re- 
*pon*tblc operator; liability deter¬ 
mination. 

If at the time a claim under the Act 
is ready for determination there appears 
to be no known or Identifiable respon¬ 
sible operator, the claimant's entitlement 
to benefits shall be determined and pay¬ 
ment of benefits, if any, authorized from 
Federal funds as provided in this part. 
However. If at any time during or after 
the adjudicatory proceedings the claim¬ 
ant or the Secretary of tabor becomes 
aware of the existence of a possibly re¬ 
sponsible operator, that operator shall 
be given notice of the claim. Informed 
that he may be held liable for payment 
of benefits, supplied with copies of the 
record of all proceedings already con¬ 
ducted. and given 20 days within which 
to submit the answer specified In g 725.- 
152. 

Operator's Financial Responsibility 

§ 725.321 Financial rr*poii*il>Uity de¬ 
fined. 

Within the meaning of tills part a 
coal mine operator shall be deemed “fi¬ 
nancially responsible" and capable of 
assuming his liability for the payment 
of benefits under the provisions of Part 
C of Title IV of the Act and this sub- 
chapter if he has: 

<a) Obtained a policy or contract of 
insurance pursuant to section 423 of Title 
IV of the Act and Part 726 of this chap¬ 
ter, or; 

<b) Qualified as a self-insurer pur¬ 
suant to section 423 of the Act and Part 
726 of this chapter, or; 

tc) If such operator is an individual, 
partnership, joint venture, corporation, 
or other business entity, determined un¬ 
der this Subpart D to be the “respon¬ 
sible operator" (see $ 725.311). and pos¬ 
sessed of any assets that may be made 
available for the payment of benefits as 
provided in this Part 725 or through an 
action brought as provided in section 424 
of the Act* 
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§725.322 Inxuiunff romagf. 

(a) Pursuant to the provisions of sec¬ 
tion 423 of the Act (see 20 CFR Part 726), 
coal mine operators shall be subject to 
the following requirements: During any 
period after December 31, 1973. in 
which a State workmen's compensation 
law is not included on the list published 
by the Secretary under section 421(b) of 
Title IV of the Act and 20 CFR Part 722. 
each operator of a coal mine in such 
State shall secure the payment of bene¬ 
fits for which he may be found liable 
unde** section 422 of the Act or section 
415 of the Act for claims filed after 
June 30. 1973, but before January 1, 
1974, which are payable by a responsible 
operator beginning on or after Janu¬ 
ary 1, 1974. and this Part 725 by- 

Cl) Qualifying ns a self-insurer as 
provided in Part 726 of this Chapter VI, 
or 

(2) Insuring and keeping insured the 
payment of such benefits with an au¬ 
thorized Insurance carrier in accordance 
with the provisions of Part 726 of this 
chapter. 

<b) Under section 422 of the Act and 
section 15 of the Longshoremen's Act: 

(1) No agreement by a miner to pay 
any portion of a premium paid to a car¬ 
rier by the operator o l a coal mine In 
which such miner is employed, or to 
contribute to a benefit fund or depart¬ 
ment maintained by such operator for 
the purpose of providing benefits or 
medical services and supplies as required 
by this part, shall be valid; and any 
operator who makes a deduction for such 
purpose from the pay of any miner en¬ 
titled to the benefits of the Act under 
this part shall be guilty of a mis¬ 
demeanor and upon conviction thereof 
shall be punished by a fine of not more 
than $1,000; 

(2) No agreement by a miner to waive 
his right to benefits under the Act and 
the provisions of this part shall be valid. 

§ 725.323 Benefits a lien again*! onset*. 

Pursuant to the provisions of section 
422 of the Act and section 17 of the Long¬ 
shoremen's Act as incorporated therein, 
any person entitled to benefits under the 
provisions of the Act shall have a lien 
against the assets of the carrier or oper¬ 
ator for such benefits without limit of 
amount, and shall, upon insolvency, 
bankruptcy, or reorganization in bank¬ 
ruptcy proceedings of the carrier or op¬ 
erator, or both, be entitled to preference 
and priority in the distribution of the 
assets of such carrier or operator, or 
both. 

§ 725.321 Security for payment* of 
benrfit*. 

Whenever the deputy commissioner 
deems it advisable he Ls authorized, pur¬ 
suant to section 422 of the Act and sec¬ 
tion 14(1) of the Longshoremen's Act, to 
require any operator to make a deposit 
with the Treasurer of the United States 
to secure the prompt and convenient pay¬ 
ment of benefits, and payments there¬ 
from upon any awards shall be made 
upon order of the deputy commissioner. 
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§ 725.325 Liability of operator for Fed¬ 
eral payment* made. 

In any case where the Secretary has 
paid benefits to a miner or his widow, 
child, parent, brother, or sister because 
the responsible coal miner operator has 
not obtained a policy or contract of in¬ 
surance or has not qualified as a self- 
insurer as provided in Part 726 of this 
.subchapter or has not paid such benefits 
within a reasonable time, such operator 
shall be liable to the United States in 
a civil action in an amount equal to the 
amount paid to such beneficiary under 
Title IV of the Act (Act. sec. 424). 

Operator's Payments 
§ 725.331 Scope of payment obligation*. 

Benefits shall be paid to claimants en¬ 
titled thereto under the Act by a respon¬ 
sible coal mine operator as provided in 
this Subpart D and Subpart F of tills 
Part 725. and in accordance writh the 
obligations imposed on coal mine oper- 
tors by section 422 of the Act, including 
those obligations of employers under the 
Longshoremen's Act with respect to pay¬ 
ment of disability or death benefits 
thereunder to employees which are in¬ 
corporated by reference in such section 
422 and implemented by the rules in this 
Part 725. 

§ 725.332 Prompt payment. 

Where entitlement of an individual to 
benefits under the Act has been deter¬ 
mined or ls not controverted, and lia¬ 
bility as a responsible operator for pay¬ 
ment of such benefits has been deter¬ 
mined. such operator shall pay benefits 
periodically os provided in this part, 
promptly, and directly to the person en¬ 
titled thereto. The first Installment shall 
be due as provided in fi 725.502. 

6 725.333 Defaulted oaj merit*. 

(a) In case of default by an operator 
in the payment of benefits due from 
him under any award for a period of 30 
days after the benefits arc due and pay¬ 
able. the person to whom such benefits 
arc payable may. within 1 year after such 
default, make application to the deputy 
commissioner for a supplementary 7 order 
declaring the amount of the default. 
After investigation, notice, and hearing, 
as provided in Subpart E of this part, the 
deputy commissioner shall make a sup¬ 
plementary order, declaring the amount 
of the default, which shall be filed in the 
same manner as the final decision and 
order. In case the payment in default is 
an installment of the award, the deputy 
commissioner may, in his discretion, de¬ 
clare the whole of the Award as the 
amount in default. The applicant may 
file a certified copy of such supplemen¬ 
tary order with the clerk of the Federal 
district court for the judicial district 
in which the operator has his principal 
place of business or maintains an office. 
In case such principal place of business 
or office is In the District of Columbia, a 
copy of such supplementary order may 
be filed with the clerk of the United 
8tates District Court for the District of 
Columbia. Such supplementary order of 
the deputy commissioner shall be final. 
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and the court shall upon the filing of the 
copy enter judgment for the amount de¬ 
clared In default by the supplementary 
order If such supplementary order Is In 
accordance with law. Review of the judg¬ 
ment so entered may be had as In civil 
suits for damages at common law. Final 
proceedings to execute the Judgment may 
be had by writ of execution In the form 
used by the court In suits at common 
law in actions of assumpsit. No fee shall 
be required for filing the supplementary 
order nor for entry of judgment thereon, 
and the applicant shall not be liable for 
costs In a proceeding for review of the 
judgment unless the court shall other¬ 
wise direct. The court shall modify such 
judgment to conform to any later bene¬ 
fits order upon presentation of a 
certified copy thereof to the court. 

(b> In cases where judgment cannot 
be satisfied by reason of an Insolvency 
or other circumstances precluding pay¬ 
ment. the Secretary shall make payment 
pursuant to section 424 of Part C of 
Title IV of the Act upon any award made 
under this Act. and in addition, provide 
any necessary medical, surgical, and 
other treatment required by section 7 of 
the Longshoremen's Act In any case of 
disability where there has been a default 
in furnishing medical treatment by 
reason by the insolvency of the operator. 
Such an operator shall be liable to the 
United States for payment of the 
amounts paid by the Secretary of Labor 
under this subsection: and for the pur¬ 
pose of enforcing this liability, the Sec¬ 
retary of Labor shall be subrogated to all 
the rights of the person receiving such 
payments or benefits. Including the right 
of lien and priority provided for by sec¬ 
tion 17 of the Longshoremen’s Act. as 
against the operator and may by a pro¬ 
ceeding in the name of the Secretary of 
Labor under section 18 or under subsec¬ 
tion (c> of section 21 of the Longshore¬ 
men’s and Harbor Workers* Compensa¬ 
tion Act. or both, seek to recover the 
amount of the default or so much thereof 
as In the Judgment of the Secretary is 
possible, or the Secretary may settle and 
compromise any such claim. 

§ 725.334 Piymml of inlrml. 

In the event that an operator or car¬ 
rier defaults on the payment of benefits 
as described In ! 725.333 and it Is later 
determined that the claimant was en¬ 
titled to benefits for any time subsequent 
to the default, such operator or carrier 
shall be liable for the past benefits owed 
and. In addition, an amount equal to 6 
percent simple annual Interest, com¬ 
puted on the basis of all past due bene¬ 
fits. 

§ 723.333 Sua»pcn*ion of payment*. 

<a> There may be no suspension in the 
pnyment of benefits except upon notice 
to the deputy commissioner pursuant to 
1725.341 and to the party or parties 
to whom benefits are being paid. Any 
suspension of benefit payments which is 
not preceded by such notice shall be 
considered late and defaulted payments 
pursuant to I 725.333. 

tb) If at any time during which bene¬ 
fits are being paid to an eligible individ¬ 


ual an operator determines to suspend 
his payments on any grounds, the deputy 
commissioner shall make such investi¬ 
gations, cause such medical examina¬ 
tions to be made, or refer for such hear¬ 
ings. and take such further action as he 
considers will properly protect the rights 
of all parties. 

(c) In the event that the deputy com¬ 
missioner, or the administrative law 
judge to whom the matter was assigned 
for hearing, determines that the sus¬ 
pension of payments was invalid, such 
deputy commissioner or judge shall or¬ 
der the reinstatement of benefits and 
shall order the operator or carrier to 
pay to the entitled individual all unpaid 
amounts due for the periods during 
which the payment of benefits was sus¬ 
pended. with interest as provided in 
! 725.334. 

§ 725.336 Receipt for payment. 

A disabled miner or In case of death, 
his dependents or personal representa¬ 
tive, shall give receipts for payment of 
benefits to the operator paying the same 
and such operator shall produce the 
same for inspection by the deputy com¬ 
missioner, whenever required. 

g 725.337 Reporting requirement*. 

(a) First payment . suspension of pay¬ 
ments.—Upon making the first payment, 
and upon suspension, reduction, or In¬ 
crease of payment for any cause, the 
operator shall Immediately notify the 
deputy commissioner, in accordance 
with a form prescribed by the Office, 
that payment of benefits has begun or 
has been increased, reduced, or sus¬ 
pended. as the case may be. 

(b> Final payment of benefits .— 
Within 16 days after final payment of 
benefits has been made, the operator 
shall send to the deputy commissioner a 
notice, in accordance with a form pre¬ 
scribed by the Office, stating that such 
final payment has been made, the total 
amount of benefits paid, the name of 
the miner and of any other person to 
whom benefits have been paid, the date 
of the disability or death, and the date to 
which benefits have been paid. If the 
operator falls to so notify the deputy 
commissioner within such time the Sec¬ 
retary shall assess against such operator 
a civil penalty In the amount of $100. 

Subpart E—Adjudicatory Process 
GxxanAL 

§ 725.101 iSrop* aiul applicability of ikil 

■ul> part. 

Every dispute arising in respect to any 
claim lor benefits or any action taken by 
an adjudication officer pursuant to this 
Part 725, and any other issue of fact or 
law arising out of the Department of 
Labor’s administration of any of the pro¬ 
visions of Part C of Title IV of the Act 
as amended shall be determined or ad¬ 
judicated pursuant to the procedures 
enumerated in this supert. except as 
otherwise specifically provided in this 
Part 725 or as elsewhere provided by 
statute or treaty. Disputes arising out 
of or in respect to claims for benefits 
under section 415 of Part B of Title IV 


of the Act filed before January 1. 1974, 
shall be determined or adjudicated pur¬ 
suant to procedures contained in Part 
720 of this subchapter. 

§ 725.402 Adjudication oflirer*. 

(a> Who are adjudication officers .— 
The deputy commissioner, the adminis¬ 
trative law judge, or the Benefits Re¬ 
view Board before whom a benefit claim 
proceeding under the Act Is pending are 
the Department’s adjudication officers 
with respect to such claim. 

Cb) Deputy commissioner.— The dep¬ 
uty commissioner is that official of the 
Office of Workmen’s Compensation Pro¬ 
grams or his designee authorized to make 
Initial determinations with respect to 
any case and to insure that any case is 
developed and processed according to 
these regulations. He may also under 
appropriate circumstances conduct con¬ 
ferences. prepare or issue motions and 
orders as provided In this part, prepare 
documents for the signatures of the 
parties in Interest in any case, and sign 
benefits orders in cases for which no 
formal hearing procedure is required 
The deputy commissioner shall not hold 
formal hearings. 

(c> Administrative law judge. —The 
administrative law Judge is that official 
of the Department of Labor empowered 
by the Secretary to conduct formal hear¬ 
ings whenever necessary, in respect to 
any claim for black lung benefits. Each 
such administrative law judge shall be 
qualified under 5 U.S.C. 3105 to conduct 
hearings in accordance with the pro¬ 
visions of 5 UJ3.C. 554 et sect. 

(d) Benefits Review Board .—The 
Benefits Review Board is that body ap¬ 
pointed by the Secretary pursuant to 
section 31(b) of the Longshoremen’s and 
Harbor Workers’ Compensation Act a* 
amended In 1972. which is empowered to 
hear and determine finally for the De¬ 
partment of Labor appeals raising a sub¬ 
stantial question of law or fact taken by 
any party In Interest from decisions and 
order of any duly authorized Department 
of Labor official or administrative law 
judge with respect to any claim for black 
lung benefits (see section 422 of Part C 
of Title IV of the Act). 

§ 723.103 Poner* of ration ©Hi¬ 

rer*. 

(a) Conduct of proceedings. —The ad¬ 
judication officer In any case shall have 
power to preserve and enforce order dur¬ 
ing any proceedings for determination 
or adjudication of entitlement to bene¬ 
fits or liability for benefits payments; to 
issue subpetms for, to administer oatli* 
to and to compel the attendance and 
testimony of witnesses, or the produc¬ 
tion of books, papers, documents and 
other evidence, or the taking or deposi¬ 
tions before any designated Individual 
competent to administer oaths: to ex¬ 
amine witnesses: and to do all things 
conformable to law which may be neces¬ 
sary to enable him to discharge effec¬ 
tively the duties of his office (Act. sec¬ 
tion 422 and Longshoremen’s Act, sec¬ 
tions 19(d) and 27(a)). 

(b) Contumacy .—Pursuant to section 
27(b) of the Longshoremen’s Act as in* 
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corpora ted by section 422 o l the Act, 
if Any person in proceedings before an 
adjudication officer disobeys or resists 
any lawful order or process, or misbe¬ 
haves during a hearing or so near the 
place thereof as to obstruct the same, 
or neglects to produce, after having been 
ordered to do so. any pertinent book, 
paper or document, or refuses to appear 
after having been subpenacd or upon ap¬ 
pearing refuses to take the oath as a 
witness, or after having taken the oath 
refuses to be examined according to law. 
the adjudication officer shall certify the 
facte to the Federal district court having 
jurisdiction in the place in which he is 
sitting <or to the U.S. District Court for 
the District of Columbia if he is sitting 
in the District) which shall thereupon 
in a summary manner hear the evidence 
as to the acts complained of. and. if 
the evidence so warrants, punish such 
person in the same manner and to the 
^ame extent as for a contempt committed 
before the court, or commit such person 
upon the same condition ns if the doing 
of the forbidden act had occurred with 
reference to the process or in the pres¬ 
ence of tlie court. 

§ 723.404 DUqtinliffcutioft of ailjudica- 
lion offirrr. 

(a) No adjudication officer shall con¬ 
duct any proceeding in a case in which 
he is prejudiced or partial with respect 
to any party, or where he has any in¬ 
terest in the matter pending for decision 
before him. Notice of any objection which 
a party may have to anv adjudication 
officer who will conduct the proceeding, 
shall be made by such party as his earli¬ 
est opportunity. The adjudication officer 
.Nhall consider such objection and shall, 
in his discretion, either proceed with the 
case or withdraw. In the absence of an 
objection by a party, any adjudication 
officer who is aware that he Is or may 
be considered prejudiced or partial with 
respect to the case before him shall, in 
his discretion, either proceed with the 
case or withdraw. If the adjudication 
officer withdraws, another such officer 
•diall be designated by the Director of 
the Office of Workmen’s Compensation 
Programs or the Chief Administrative 
Law Judge as the case may be. If the 
interested officer is a member of the 
Benefits Review, the procedure in case 
of disqualification of any Board mem¬ 
ber who has an irreconcilable interest 
Jdui11 be in accordance with the appli¬ 
cable regulations and rules promulgated 
by the Secretary and the Board. 

<b> Neither a deputy commissioner, 
nor administrative law Judge, nor any 
business associate of a deputy commis¬ 
sioner, or administrative law judge, shAll 
appear as attorney in any proceeding 
under the Act. and no deputy commis¬ 
sioner, or administrative law Judge, shall 
act In any such case in which he is 
interested, or when he is or was em¬ 
ployed by any party in interest or is 
related to any party in interest by con¬ 
sanguinity or affinity within the third 
degree as determined by the common law 
<Act* section 422 and Longshoremen's 
Act. sections 19(d), 40(f)). 


RULES AND REGULATIONS 

§ 725.403 Change* In prorrdore*. 

In the event that certain changes are 
required by virtue of administrative in¬ 
terpretation or court decision to be made 
concerning the procedures described In 
this subpart, such changes shall be put 
into effect by the Secretary as expedi¬ 
tiously as possible. Amendments to this 
subpart shall be Issued where appropri¬ 
ate. No such change shall have any sub¬ 
stantive impact on any other unaffected 
provision contained in this subchapter. 

Parties to Proceedings: 

Ret resentatiyes 

9 725. II 1 P»rti« in intrrr*!. 

(a) Except as provided in $ 725.412, 
persons other than the Secretary of 
Labor and authorized personnel of the 
Department of Labor may not participate 
at any stage of the adjudicatory process 
unless they are determined to qualify 
under the provisions of this section as 
parties in interest. The following per¬ 
sons may qualify as parties in interest: 

(1) The claimant; 

(2) A person other than a claimant 
authorized to execute a claim on such 
claimant's behalf pursuant to §725.111; 

(3) A dependent who may be entitled 
to receive augmented benefits or for 
whom augmented benefits are payable 
pursuant to Subpart P of this Part 725; 

(4) Any coal mine operator who has 
been notified pursuant to 1725.151 of 
his possible liability to the claimant for 
benefits payable for any month after 
December 31. 1973; and 

(5) Any Insurance carrier of such op¬ 
erator. 

(b) The Secretary of Labor is a party 
in Interest In any proceeding in which 
his obligation to pay benefits under sec¬ 
tion 424 of the Act or to take other action 
under provisions of the Act may depend 
on the resolution of an issue or issues 
to be determined or adjudicated in that 
proceeding. 

(c) A widow, surviving child, parent, 
brother, or sister or representative of a 
decedent's estate, who makes a showing 
in writing that an Individual's rights 
with respect to benefits may be preju¬ 
diced by a decision that may be ren¬ 
dered. may be made a party in interest. 

(d> Any coal mine operator or prior 
operator or insurance carrier who has 
not been notified pursuant to I 725.151 
and who makes a showing in writing that 
its rights may be prejudiced by any final 
decision of an adjudication officer may 
in the discretion of the deputy commis¬ 
sioner or administrative law judge be 
mode a party In interest. 

<c> Any other individual may be made 
a party in interest if that individual's 
rights with respect to benefits may be 
prejudiced by the decision, upon notice 
given to him by the deputy commissioner 
or administrative law Judge to appear at 
the hearing or otherwise present evidence 
as to fact or law as he may desire in 
support of his interest. 

8 725.112 Party «mirin rurine. 

At the discretion of the Chief Admin¬ 
istrative Law Judge or the administra- 
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tlve law Judge assigned to the case, a 
party not named In § 725.411 may be al¬ 
lowed to participate, fully or partially. 
In a formal hearing only as to an Issue of 
law. If a party wishes to participate 
amicus curiae In a formal hearing he 
shall request such status in writing with 
supporting arguments at least 10 days 
prior to the hearing. If the request is 
granted, the Chief Administrative Law 
Judge or the administrative law judge 
hearing the case will inform the party of 
the extent to which he may participate. 
The request may. however, be denied 
summarily and without explanation. 

8 725.413 Representation of parties. 

Except for the Secretary of Labor, 
whose interests shall be represented by 
the Solicitor of Labor or an authorized 
attorney on his staff, each of the parties 
in interest may appoint on individual 
to represent his interest In any proceed¬ 
ing for determination of a claim under 
this part. Such appointment shall be 
made in writing or on the record at the 
hearing. A written notice appointing a 
representative shall be signed by the 
party in interest or his legal guardian 
and shall be sent to the Office or, for 
representation at a formal hearing, to 
the Chief Administrative Law Judge. In 
any case such representative must be 
qualified under § 725.414. 

§725.411 Qualification of rcprr*rnta- 

tWe. 

(a) Attorney .—Any attorney in good 
standing who is admitted to practice 
before a court of a State, territory, dis¬ 
trict, or Insular possession or before the 
Supreme Court of the United States or 
other Federal court and L& not. pursuant 
to any provision of law. prohibited from 
acting as a representative may be ap¬ 
pointed as a representative. 

<b> Other person .—Any other person 
with the approval of the adjudication 
officer may be appointed as a repre¬ 
sentative so long as that person is not, 
pursuant to any provision of law. pro¬ 
hibited from acting as a representative. 

§ 725.415 Authority of rcpretmlalive. 

A representative, appointed and qual¬ 
ified as provided in §§ 725.413 and 725.414 
may maJtc or give, on behalf of the party 
lie represents, any request or notice rela¬ 
tive to any proceeding before an adjudi¬ 
cation officer under Part C of Title IV 
of the Act, including formal hearing and 
review, except that such representative 
may not execute a claim for benefits, un¬ 
less he Is a person designated In i 725.111 
as authorized to execute a claim. A rep¬ 
resentative shall be entitled to present 
or elicit evidence and make allegations 
as to facts and law in any proceeding 
affecting the party he represents and to 
obtain information with respect to the 
claim of such party to the some extent 
as such party. Notice to any party of any 
administrative action, determination, or 
decision, or request to any party for the 
production of evidence may be sent to 
the representative of such party, and such 
notice or request shall have the same 
force and effect as IT it has been sent 
to the party represented. 
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§ 725.116 Local «»M!»tJUicf. 

The Secretary may. upon request, pro¬ 
vide a claimant with legal assistance in 
processing a claim for benefits payable 
under Port C of Title IV of the Act. Such 
assistance may be made available to a 
claimant at any time prior to or during 
which the claim is being processed and 
shall be furnished without charge to the 
claimant. Legal information shall be 
available to all claimants in the process¬ 
ing of the claim. However, legal repre¬ 
sentation of the claimant in adjudica¬ 
tory proceedings in which the Secretary 
may be an adverse party in respect of 
the claimant is not authorized under this 
section. 

§ 725.417 I .real *rr> »cr*. 

(a) Approval of lees; lien agoinst bene - 
fits .—No fee charged for representation 
services in respect of any claim under 
this part shall be valid unless approved 
pursuant to this section. If a claimant is 
represented by an attorney at law. the 
Act requires approval of such attorney’s 
fees as provided in section 28 of the 
Longshoremen’s Act. In cases where the 
obligation to pay the attorney's fee is 
upon the claimant, it may be made a 
lien upon the benefits due under an award 
as provided in section 28<c> of the Long¬ 
shoremen’s Act and, as therein provided, 
the adjudication officer shall fix in the 
award approving the fee, such lien and 
manner of payment. Such lien shall re¬ 
main in effect for not more than 30 days 
subsequent to the date upon which the 
order granting the award became filial. 
Any representative who is not an attor¬ 
ney may be awarded a fee for services 
pursuant to this section except that no 
lien may be imposed in respect of such 
representative’s fee. 

(b) Contingent and stipulated fees .— 
No contract for a stipulated fee or for 
a fee on a contingent basis will be rec¬ 
ognized. and no fee shall be approved, ex¬ 
cept upon an application to the appro¬ 
priate adjudication officer. 

(c) Procedure for approval of fees .— 
In each case for which approval of a 
fee is sought application for such ap¬ 
proval shall be made to the Department 
of Labor adjudication officer who finally 
determined the case. Such application 
shall be made on a form provided for 
tills purpose by the Office and shall be 
supported by a complete itemized state¬ 
ment describing the services rendered. 
Such Itemization shall contain the fol¬ 
lowing information; 

(1) The dates the services began and 
ended; 

<2> A description of services rendered 
hi any proceeding under the Act. with 
the amount of time spent on each type 
of service; 

<3> The amount of fee the represent¬ 
ative desires to charge for services per¬ 
formed : 

<4> The amount of fee requested, 
charged, or received for services rend¬ 
ered to the claimant before any State 
or Federal court or agency in a similar 
matter: 

(5) The amount and nature of ex¬ 
penses incurred for which reimburse¬ 
ment has been made or is expected; and 
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(8) A statement showing that a copy 
of the itemized fee application has been 
salt to the person represented. Upon re¬ 
ceipt of a request for approval of a fee 
such request shall be reviewed and eval¬ 
uated <see § 725.418) by the appropriate 
adjudication officer and a fee award is¬ 
sued. Any party in interest including a 
claimant or an attorney or representa¬ 
tive aggrieved or adversely affected by 
such award may request reconsideration 
thereof by the adjudication officer mak¬ 
ing such award. A revised or modified 
award may then be issued, if appropriate. 
Thereafter, if a revised or modified fee 
award is considered unsatisfactory by 
such party or representative, the hear¬ 
ings and appeals procedures described in 
this subpart available in respect of 
claims for benefits, may be utilized by 
such party or attorney or representative. 
Each request for reconsideration or re¬ 
view of a fee award shall be In writing 
and shall contain supporting statements 
or information pertinent to any increase 
or decrease requested. 

§ 725.418 Fixing of • mount of legal 
fee*. 

(a) Evaluation of fee application .—In 
evaluating a request for approval of a fee 
the following factors will be considered: 

(1) The services performed (including 
types of services); 

(2> The complexity of the case; 

(3) The level of skill and competence 
required In rendition of the services; 

(4) The amount of time spent on the 
case to the nearest quarter hour; 

(5) The level of administrative pro¬ 
ceedings to which the claim was carried 
and the level at which the attorney en¬ 
tered the proceedings; 

<6) The amount of any fees or reim¬ 
bursement for expenses previously au¬ 
thorized. paid, or requested; and 

(7) Any other information or data 
which may be relevant to the amount of 
fee requested. 

<b) Reimbursement for expenses .—In 
awarding a fee the appropriate adjudi¬ 
cation officer shall consider and shall 
add thereto the amount of reasonable 
and unreimbursed expenses incurred in 
establishing the claimant’s case. The 
amount of reimbursement for travel ex¬ 
penses incurred by an attorney shall be 
determined in accordance with the pro¬ 
visions of § 725.464 of this part. No 
amount of reimbursement shall be per¬ 
mitted for expenses incurred in obtaining 
medical or documentary evidence in 
support of the claim which has previ¬ 
ously been obtained by the Department, 
and no reimbursement shall be allowed 
for expenses Incurred by him in estab¬ 
lishing or pursuing his application for 
approval of his fee. 

§ 725.419 Payment of claimant’* nttor- 
nry*» fee by responsible operator or 
carrier. 

If an operator or carrier declines to 
pay any benefits on or before the 30th 
day after receiving written notice of such 
operator’s or carrier’s potential liability 
on a claim pursuant to § 725.151 on the 
ground that there is no liability for bene¬ 
fits within the provisions of this Act. and 


the person seeking benefits shall there¬ 
after have utilized the services of an 
attorney at law in the successful prose¬ 
cution of his claim, there shall be 
awarded, in addition to the award of 
benefits. In an order, a reasonable attor¬ 
ney’s fee against the operator or carrier 
in an amount approved by the person 
administrative body or court before 
whom the service was performed, which 
shall be paid directly by the operator or 
carrier to the attorney for the claimant 
in a lump sum after the order becomes 
final (Longshoremen’s Act; section 
28(a)). 

Procedures, Generally 

§ 725.421 Procedure* by and before dep¬ 
uty commi>*ionrr. 

(a) Each claim for benefits under this 
part received by the Office of Workmen s 
Compensation Programs will be filed with 
a deputy commissioner after preliminary 
processing as provided in § 725.140, The 
deputy commissioner will be responsibl* 
thereafter for compiling the case record 
notifying any operator who may be liable 
to pay benefits to the claimant after De¬ 
cember 31, 1973. of the pendency of the 
claim, notifying a claimant of any defi¬ 
ciency in thj medical and/or non- 
mcdlcal record, scheduling and conduct¬ 
ing conferences pursuant to this Sub- 
part F. effecting the settlement or com¬ 
promise of disputes whenever passible 
drafting documents for the signature of 
the parties in interest, drafting conclu¬ 
sions of law and orders for cases in which 
no further proceedings are necessary 
beyond the conference, and making rec¬ 
ommendations in respect to any case for 
which a formal hearing is to be 
conducted. 

(b) At any time after a claim 1ms been 
received In the Office of Workmen 
Compensation Programs, the dcpu(> 
commissioner having Jurisdiction over 
the claim may. with the approval of the 
Office, transfer such case to any other 
office or agency for the purpose of mak¬ 
ing investigation, taking testimony 
making physical examinations, or the 
taking of such other necessary action 
therein as may be directed. Such trans¬ 
fer is to be made in accordance with 
procedures established by the Office, 

§ 725.422 Determination of disability* 

(a) Determination as to whether a 
miner is under a total disability due to 
pneumoconiosis, as to the date total 
disability began, and as to the date total 
disability ceases, shall be finally madr 
by the appropriate Department of Labor 
adjudication officer or court pursuant to 
Title IV of the Act and the regulatioas 
issued thereunder. 

tb> Final determinations made by the 
Social Security Administration denying 
a miner*8 claim which w*as filed under 
Part B of Title IV of the Act prior to 
July 1. 1973, shall not be conclusive in 
proceedings filed under Part C of Title 
IV of the Act. 

(c) Any final determination made by 
the Social Security Administration in 
respect to a miner’s claim filed prior to 
July 1, 1973. in which it is established 
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that such claimant Is eligible for bene¬ 
fits under Part B of Title IV of the Act 
shall be subject to review by the appro¬ 
priate Department of Labor adjudication 

officer. 

§ 725.123 General procedure* for deter¬ 
mination of contested Unites. 

<a) In the event that there are con¬ 
tested issues of fact in any case, those 
Issues generally will be resolved by the 
following procedures: 

(1) If in the opinion of the deputy 
commissioner the evidence does not sup¬ 
port the claim for benefits, the claimant 
will be given an opportunity to submit 
additional medical and/or nonmedical 
evidence. 

(2) The deputy commissioner will 
make every effort to resolve any dispute 
at a conference conducted pursuant to 
this Subpart C. If no resolution can be 
achieved at such conference, the case 
will be forwarded to the Chief Adminis¬ 
trative Law Judge for assignment to an 
administrative law judge who will 
schedule and conduct a formal hearing 
pursuant to this Subpart E and Issue 
a formal order granting or denying the 
claim, and. where appropriate, establish¬ 
ing the identity of any operator who will 
either be liable or not liable for payment 
of benefits to the claimant for any pe¬ 
riods after December 31. 1973. 

<b) In the event that there are no 
contested issues of fact or law the deputy 
commissioner will prepare statements 
Identifying any operator who will be 
liable for payment of such benefits for 
any periods after December 31. 1973. 
These statements will be signed by the 
parties in Interest and the deputy com¬ 
missioner who will cither approve and 
sign an award and order or take any 
other action he deems appropriate. If 
the proposed order is signed by a deputy 
commissioner, it will become a final 
order pursuant to this 8ubpart E. 

<c> Except as provided in I 725.423rf). 
if there has been no final resolution of a 
case after 90 days from the date upon 
which any claim has been filed with the 
deputy commissioner pursuant to 3 725. 
140 and there has been no prior request 
for a formal hearing or additional con¬ 
ferences, the deputy commissioner as¬ 
signed the case shall either: 

(1) Declare the case abandoned pur¬ 
suant to 3 725.425; or 

(2) Transfer the case to the Chief Ad¬ 
ministrative Law Judge pursuant to 
paragraph fa) of this section for the 
purpose of making the formal hearing 
procedures described in this subpart 
available to any or all of the parties in 
interest. 

8 725.121 Prefttimplkmet. 

In any proceeding for the enforce¬ 
ment of liability on a claim for benefits 
under the Act it shall be presumed. In 
the absence of substantial evidence to 
the contrary, that the claim comes 
within the provisions of the Act. And 
that sufficient notice of such claim has 
been given. 
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§ 725.125 Abandonment of a claim. 

(a) IT a claimant at any time during 
thfe proceedings to adjudicate his claim, 
chooses to terminate those proceedings 
he may do so in his discretion by notify¬ 
ing the appropriate adjudication officer 
or the Office of his intention in this 
regard. 

tb> In addition, a claim may be 
deemed abandoned by the adjudication 
officer who Is processing such claim un¬ 
der the following circumstances: 

11) In cases where the claimant falls 
to comply with a lawful order of any 
adjudication officer in respect to his 
claim, provided that such failure to com¬ 
ply Is not later excused for good cause; 
or 

(2) In coses where the claimant falls 
in a significant way to pursue tils claim 
with reasonable diligence. A finding that 
a claimant has foiled to pursue his claim 
with reasonable diligence may be made 
by the adjudication officer who is proc¬ 
essing the claim at any time during for¬ 
mal or informal proceedings, where, for 
Instance, the claimant fails to undergo a 
required medical examination or submit 
medical evidence, falls or refuses to sub¬ 
mit evidence of relationship or depend¬ 
ency. or falls or refuses to participate In 
the adjudicatory process. Any claim in 
which proceedings are suspended or ter¬ 
minated pursuant to paragraphs (a) and 
tb> of this section, or paragraph <b) < 1) 
and (2) of this section, shall be deemed 
an "abandoned claim.'* 

(O Notwithstanding any other provi¬ 
sion of this part, before any claim may 
be considered an abandoned claim" the 
appxopriate adjudication officer shall no¬ 
tify the claimant of the pending termi¬ 
nation of proceedings and Afford such 
claimant 10 days within which to take 
affirmative action to cure the deficiency 
in ills claim. If no response is received 
within the 10-day period, all proceed¬ 
ings and evidentiary development in re¬ 
spect to the claim shall cease. If tiie 
claimant expresses his Intent to continue 
his pursuit of the claim, the adjudication 
officer shall suspend or continue whatever 
proceedings are in progress In such a 
manner as he deems appropriate. 

(d> In the event that a claim L*> aban¬ 
doned the claimant's original filing date 
‘see 1725.125) shall remain the date 
on which the claim was filed should such 
claimant later decide to once again pur¬ 
sue his claim. However, upon the expira¬ 
tion of 1 year from the date on which a 
claim is deemed abandoned pursuant to 
this section, such claim may not once 
again be pursued. 

§ 725.426 Final adjudication: no re. 
ftpon*iblr operator. 

<a> If after the Office has received all 
the evidence developed with respect to a 
claim and there Is no identifiable respon¬ 
sible operator, the deputy commissioner 
shall proceed to a final adjudication of 
a claim pursuant to this Subpart E. 

<b> If at this point there is no dis¬ 
pute over the claimant's eligibility and 
entitlement to benefits, the claim shall be 
filed with the deputy commissioner pur¬ 
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suant to 9 725.140 and the deputy com¬ 
missioner shall summarily issue his 
findings of fact, conclusions of law and 
order approving the claim, and com¬ 
mencing the payment of benefits pur¬ 
suant to this subpart. 

(c) If agreement cannot be reached in 
cases for which no responsible operator 
can be found, the case will be filed with 
the deputy commissioner pursuant to 
f 725.140. Simultaneously with such fil¬ 
ing a recommended decision and order 
shall be sent to the claimant Within 20 
days from the receipt of such recom¬ 
mended decision and order the claimant 
shall either agree with the recommended 
decision and order and so notify the dep¬ 
uty commissioner or notify the deputy 
commissioner that he is unwilling to 
agree to one or more of the items con¬ 
tained In such decision and order. Failure 
to respond within the 20-day period de¬ 
scribed in this paragraph shall be con¬ 
strued as a refusal to accept the ruling 
of the deputy commissioner. 

<d) If the recommended decision and 
order is agreed to the deputy commis¬ 
sioner shall proceed to a final adjudica¬ 
tion of the case pursuant to 8 725.442. 

(e> If the claimant is unwilling to 
agree with the allegations and proposed 
disposition contained in the recom¬ 
mended decision and order, or If the 
claimant docs not respond within the 
specified time period the deputy com¬ 
missioner may schedule and conduct a 
conference pursuant to || 725.431- 
725.443 or take any other action consist¬ 
ent with the provisions of this part which 
he deems necessary to achieve a resolu¬ 
tion of the case. 

< f) Within 60 days from the date upon 
which a claim for which no potentially 
responsible operator has been determined 
has been filed with the deputy commis¬ 
sioner pursuant to 8 725.140 in cases for 
which there has been no prior request 
for a formal hearing the deputy commis¬ 
sioner assigned the case shall either: 

(1) Issue a decision and order in re¬ 
spect of the case pursuant to 8 725.442; 
or 

(2) Declare the case abandoned pur^ 
suant to f 725.425; or 

<3> Transfer the case to the Chief Ad¬ 
ministrative Law Judge for the purpose 
of making the formal hearing procedures 
described in this part available to the 
parties In Interest. 

Conferences 

§ 725.131 Nature of conference*. 

(a) In cases which cannot be disposed 
of summarily and on the record, confer¬ 
ences are to be scheduled to expedite the 
handling of contested issues and to avoid, 
whenever possible, the need for formal 
hearings. However. If it appears that a 
conference would serve none of the pur¬ 
poses enumerated in 9 725.432, the dep¬ 
uty commissioner may forward the case 
to the Chief Administrative Law Judge 
without conducting a conference, for fur¬ 
ther action as provided in this subpart. 

0» The proceedings are to be infor¬ 
mal and are presided over by a deputy 
commissioner. Testimony Is not steno- 
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graphically reported. The parties in in¬ 
terest are not required to be represented 
by counsel, but may be so represented If 
they desire. The conference is not a for¬ 
mal hearing and witnesses may not be 
produced. 

§ 725.432 Purpose of conferences* 

Among the purposes of a conference are: 

(a) To amicably dispose of contro¬ 
versies whenever possible: 

<b> To narrow issues: and 

(c) To simplify the subsequent meth¬ 
ods of proof. 

§ 725.433 Notific ation of parties 

When, after reviewing the record, the 
deputy commissioner assigned the case 
determines that a conference may ful¬ 
fill one or more of the purposes listed 
in 5 725.432 he shall notify all parties in 
Interest that a conference has been 
called. Conferences may be called upon 
at least 10 days’ notice to the parties in 
interest or a shorter period if agreed 
upon by the parties. In any event, every 
effort shall be made to give all parties 
sufficient notice to Insure that the con¬ 
ference will be productive. 

| 725.434 Time and place of conference. 

The deputy commissioner shall assign 
a definite time and place for the confer¬ 
ence and shall include this Information 
in his notice to the parties. 

§ 725.435 Preparation for conference*. 

Prior to scheduling a conference the 
deputy commissioner shall review his file 
to be certain that it contains all the nec¬ 
essary material to Insure that the con¬ 
ference will be productive. The file should 
contain copies of all medical reports from 
all parties In interest and there should 
be evidence in the file that the parties 
have exchanged all medical reports and 
any other material pertinent to the case. 
If this information does not appear In 
the Ale the deputy commissioner may 
advise the parties of these requirements 
and postpone the setting of the con¬ 
ference. 

§ 725.436 Cancellation of conference*. 

Any party may request cancellation 
and rescheduling of a conference upon 
5 days’ written notice prior to the con¬ 
ference date sent to the Office or the 
deputy commissioner assigned the case. 
Such request shall state the reasons war¬ 
ranting cancellation. The deputy com¬ 
missioner may. if reasonable cause is 
shown, grant the request. 

S 725.437 Attendance at conference*. 

(a) The claimant and/or his repre¬ 
sentative and any operator whose liabil¬ 
ity for payment of beneAts after Decem¬ 
ber 31. 1973. may be determined by a 
Anal order In the case and/or the opera¬ 
tor’s Insurance carrier and/or their rep¬ 
resentatives shall attend all conferences. 
Any party may. in writing stating the 
reasons therefor, request that such at¬ 
tendance requirement be waived. The 
deputy commissioner may, In his discre¬ 
tion, grant or deny such waiver. The fail¬ 
ure of any party to appear at a confer¬ 
ence or obtain a waiver of the attendance 


requirement pursuant to this paragraph 
or the failure of any party to observe the 
requirement contained In paragraph (b) 
of this section shall not constitute 
grounds for cancellation of the confer¬ 
ence. Information adduced at such con¬ 
ference may be utilized at any point dur¬ 
ing the adjudication of the case. 

ib) Any representative of an operator 
or of an operator’s insurance carrier 
must have sufficient authority to effect 
settlement. 

§ 725.438 Participation l>y the deputy 
rommi*»kmrr. 

A characteristic of a conference under 
the Act is tlie active participation In the 
proceedings by the deputy commissioner. 
It Is his responsibility to see that the 
conference is productive. He shall assist 
the parties whenever possible by answer¬ 
ing questions pertaining to the law and 
offer compromises for the parties to con¬ 
sider. He shall direct the discussion of 
the parties. He has the authority to con¬ 
duct direct examinations of the claim¬ 
ants, operators whose liabilities may be 
determined, and their insurance carriers' 
representatives and he may conduct such 
examination whenever necessary. 

§ 725.439 File record. 

(а) During the course of the confer¬ 
ence the deputy commissioner shall take 
notes upon which to base his written 
memorandum of conference. Among the 
information which must appear in the 
memorandum of conference is: 

(1) Date, time, and place of confer¬ 
ence; 

(2) Names, addresses, telephone num¬ 
bers. and status (i.e., claimant, attorney, 
operator, carrier’s representatives, etc.) 
of all persons attending the conference; 

(3) Reason why conference was held; 

(4) Issues discussed at conference: 

(5) Additional material presented 
<l.e.. medical reports, employment re¬ 
ports. marriage certiAcates, birth certlA- 
cates. etc.); 

(б) Issues resolved at conference; and 

<7> Deputy commissioner's recommen¬ 
dation. 

§ 725.440 Memorandum of conference. 

At the conclusion of the conference the 
deputy commissioner shall issue a com¬ 
prehensive but brief memorandum sum¬ 
marizing the conference for the record. 
Copies of the memorandum shall be sent 
to each party tn Interest by certified mail 
no more than 20 days after the date on 
which the conference is terminated. 

g 725.441 Reply to memorandum of 
conference. 

Each party shall, in writing, either ac¬ 
cept or reject in part or in whole the 
deputy commissioner’s recommendations, 
stating In appropriate cases the reasons 
for rejecting any recommendation. If no 
reply Is received within 10 days from the 
date on which the recommendations were 
sent to the parties, the recommendations 
shall be deemed accepted. If the recom¬ 
mendations are not wholly agreed upon, 
the deputy commissioner or any party in 
Interest may request a formal hearing. If 
it appears that Anal settlement might be 


reached without formal hearing, the 
deputy commissioner may schedule one 
or more additional conferences. 

§ 725.442 Adjudication without a bear¬ 
ing. 

(a) If the parties in interest Indicate 
that they are willing to dispose of the 
issues in the case based on the recom¬ 
mendations made, the deputy commis¬ 
sioner shall obtain statements to this 
effect signed by the parties. The state¬ 
ments shall contain all the information 
required for inclusion in a formal order 
and shall show that the parties agree 
that a Anal order may be issued by the 
deputy commissioner without a formal 
hearing. The deputy commissioner shall 
then proceed to prepare and sign a de¬ 
cision and order based on the statements. 

(b) If the parties are unable or unwill¬ 
ing to reach an agreement at the con¬ 
ference and if no request for a formal 
hearing Is received by the deputy com¬ 
missioner within 30 days from the close 
of the conference, the deputy commi: - 
sioner tn appropriate cases shall pro¬ 
ceed to forward the case to the Chief 
Administrative Law Judge for Anal ad¬ 
judication as described in this subpart, 

8 725.143 Accelerated hearing. 

Notwithstanding any other provision 
of this Part 725 after 30 days from the 
date upon which a claim Is Aled with the 
deputy commissioner pursuant to 
I 725.140. a claimant, a notified opera¬ 
tor, or the Secretary may request and 
shall have a tight to a formal hearing to 
be conducted by an administrative law 
judge pursuant to this Subpart E. In the 
event that a formal hearing is requested 
pursuant to this paragraph, all responM- 
bility and authority pertaining to the 
evidentiary development and settlement 
of the case vested in the deputy commis ¬ 
sioner shall be vested in the Chief Ad¬ 
ministrative Law Judge or the adminis¬ 
trative law Judge assigned the case. 

8 725.444 The record of further prc>- 
cccding*. 

For the purpose of any further pro¬ 
ceedings under the Act, the formal rec¬ 
ord of proceedings shall consist of the 
hearing record made before the admin¬ 
istrative law judge. When transferrin*: 
the case for hearing, the deputy com¬ 
missioner shall not transfer the admin¬ 
istrative Ale under any circumstances. 

§ 725.415 Obtaining document* from 

the administrative file for rcintrodur. 
lion at formal hearing*. 

When any party considers any docu¬ 
ment in the administrative Ale essen¬ 
tial to any further proceedings under the 
Act, it is the responsibility of such party 
to obtain such document from the dep¬ 
uty commissioner and reintroduce it for 
the record before the administrative law 
judge. The type of document that may 
be obtained shall be limited to docu¬ 
ments previously submitted to the dep¬ 
uty commissioner. Including documents 
or forms with respect to notices, claims, 
controversions, contests, progress re¬ 
ports, medical services or supplies, etc 
The work products of the deputy com- 
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missioner or his start shall not be sub¬ 
ject to retrieval. The procedure for ob¬ 
taining documents shall be for the re¬ 
questing party to inform the deputy 
commissioner in writing of the docu¬ 
ments he wishes to obtain, specifying 
them with particularity. Upon receipt, 
the deputy commissioner shall cause 
copies of the requested documents to be 
made and then: (1) Place the copies in 
the file together with the letter of re¬ 
quest, and (2) promptly forward the 
originals to the requesting party. The 
handling of multiple requests for the 
.same document shall be within the dis¬ 
cretion of the deputy commissioner and 
with the cooperation of the requesting 
parties. 

Hearings 

§ 723.151 Kiglii to a hearing. 

A person affected by proceedings under 
tills part has a right to a formal hearing 
concerning any issue of fact or law un¬ 
resolved In a conference if: 

(1) He is a party in interest as defined 
inf 725.411; and 

(2) No final disposition of the case has 
been achieved in prior proceedings within 
the period specified in f 725.443. 

§ 723.132 Request for hearing. 

Any party in interest may in writing or 
on the record at a conference request a 
formal hearing as to any contested issue 
of fact or law. In addition, a deputy com¬ 
missioner may on his own initiative refer 
a case for hearing, when he determines 
a hearing necessary to protect the rights 
of any party in Interest. If the deputy 
commissioner determines that a hearing 
is required or is necessary to the resolu¬ 
tion of any Issue, he shall refer the case 
to the Chief Administrative Law Judge 
who will assign it for a hearing. The 
deputy commissioner may not deny a 
request for a hearing if the requirements 
of f 725.451 are met. 

§ 723.453 Type of hearing; par lie*. 

In contested cases for which a formal 
hearing is deemed necessary, the hearing 
shall be conducted by an administrative 
law Judge designated by the Chief Ad¬ 
ministrative Law Judge. The necessary 
parties to this hearing arc the adminis¬ 
trative law judge and all parties in in¬ 
terest or their designated representative, 
except that any party may waive his right 
to be heard as to any or all Issues. All 
hearings shall be conducted in accord¬ 
ance with the provisions of 5 U.8.C. 554 
ef scq. If any party in interest chooses to 
plead his own case at a formal hearing 
he may do so only upon the approval of 
the administrative law judge. If the ad¬ 
ministrative law Judge determines that 
such party may not be sufficiently able 
to protect his rights under the Act. he 
may forbid such party to plead his own 
case and instead require that such party 
obtain the sendees of a qualified repre¬ 
sentative. 

§ 725.134 Nolire of lirjaring. 

In each case in which a hearing is 
ordered the deputy commissioner shall 


prepare a notice of hearing for the signa¬ 
ture of the Chief Administrative Law 
Judge and by service thereof shall give all 
parties in interest at least 10 days* notice 
of the time and place at which the hear¬ 
ing. or any prehearing conference is to 
be conducted and the issues to be re¬ 
solved. The notice of hearing shall be 
sent to each party in Interest by certified 
mail. No issue may be raised or discussed 
at r hearing if the party who must con¬ 
test the issue has not had at least 10 
days notice that the Issue was to be 
raised at the hearing, unless he waives 
such notice in writing or on the record in 
the proceeding. 

§ 725.455 Hearing on nr* i**uc*. 

(a) At any time after a hearing has 
been ordered and before a final decision 
has been mailed v the administrative law 
judge may in his discretion, either on 
the application of a party or on his own 
motion, give notice that he will consider 
any specified new Issue. In such a case 
the administrative law judge shall give 
the parties at least 10 days* notice of 
the hearing on the new issue, unless they 
stipulate that the issue may be heard at 
an earlier time, and shall proceed to 
hearing on the new issue in the same 
manner os he would on an issue initially 
considered. 

(b) A hearing on any new issue shall 
be limited to a discussion of that new 
Issue. 

(c) In the event that a new issue is 
raised at the time any formal hearing 
Is conducted, the party confronted with 
that new issue may, upon request to the 
administrative law Judge, be granted a 
continuance of not less than 10 days 
with respect to that new issue. 

§ 725.456 Time and place of hearing. 

(a) The Chief Administrative Law 
Judge shall assign a definite time and 
place for the formal hearing and shall 
include this information in his notice to 
the parties. 

<b> If the claimant's residence is not 
in any State, the Chief Administrative 
Law Judge may. in his discretion, deter¬ 
mine an appropriate location for the 
hearing. 

g 725.457 Oiangr of lime and place for 
hearing; transfer of casco. 

ia> The Chief Administrative Law 
Judge or the administrative law judge 
may change the time and place for the 
hearing, either on his own motion or for 
good cause shown by a party. The Chief 
Administrative Law Judge or adminis¬ 
trative law Judge may adjourn or post¬ 
pone the hearing, or he may reopen the 
hearing for the receipt of additional 
evidence at any time prior to the mailing 
to the parties of the decision In the case. 
Unless otherwise agreed, at least 10 days* 
notice shall be given to the parties of 
any change in the time or place of hear¬ 
ing. 

<b> At any time after a notice of hear¬ 
ing has been Issued the Chief Adminis¬ 
trative Law Judge may for good cause 
transfer such case from one administra¬ 
tive law Judge to another. 


Conduct or Hearings 

g 725.460 Hearing procedure*—gener¬ 
ally. 

All hearings shall be attended by the 
parties or their representatives and such 
other persons as the administrative law 
judge deems necessary and proper. The 
administrative law Judge shall inquire 
fully Into the matters at Issue and shall 
receive in evidence the testimony of wit¬ 
nesses and any documents which are 
relevant and material to such matters. 
If the administrative law Judge believes 
that there is relevant and material evi¬ 
dence available which has not been pre¬ 
sented at the hearing, he may adjourn 
the hearing or. at any time, prior to the 
mailing of notice of the decision, reopen 
the hearing for the receipt of such evi¬ 
dence. The order in which evidence and 
allegations shall be presented and the 
procedures at the heating generally, ex¬ 
cept as these regulations otherwise ex¬ 
pressly provide, shall be in the discretion 
of the administrative law judge and of 
such nature as to afford the parties a 
reasonable opportunity for a fair hear¬ 
ing. The unexecuted failure of any party 
or such party’s duly authorized repre¬ 
sentative to attend a formal hearing 
shall constitute a waiver of such party's 
rights to present evidence In respect of 
the issues to be determined at the hear¬ 
ing. 

§ 725.461 Evidence. 

In making an Investigation or inquiry 
or conducting a hearing the administra¬ 
tive law Judge shall not be bound by 
common law or statutory rules of evi¬ 
dence or by technical or formal rules 
of procedure, except as provided by 5 
UB.C. 554 and this subpart. He may 
conduct such investigation or inquiry 
as to best ascertain the rights of the 
parties. Declarations of a deceased miner 
concerning his disability or cause of 
death in respect of which the Investiga¬ 
tion or inquiry is being made or the hear¬ 
ing conducted shall be received in evi¬ 
dence and shall if corroborated by other 
evidence, be sufficient to establish the 
disability or cause of death. 

§ 725.462 UTiiorMM. 

(a) Witnesses at the hearing shall 
testify under oath or affirmation. The ad¬ 
ministrative law judge may examine the 
witnesses and shall allow the parties or 
their representatives to question the 
witness with respect to any matters rele¬ 
vant and material to any issue pending 
before him. 

(b) No person shall be required to at¬ 
tend as a witness in any proceeding be¬ 
fore an administrative law Judge at a 
place more than 100 miles from his place 
of residence, unless his lawful mileage 
and fee for 1 day's attendance shall be 
paid to him in advance of the hearing 
date. 

§ 725.463 l>rj>o*itiori*; inlrmqalorirA, 

The testimony of any witness may be 
taken by deposition or interrogatory ac¬ 
cording to the rules of practice of the 
Federal district court for the Judicial 
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district In which the case is pending (or 
or the U.S. District Court for the District 
ot Columbia If the case Is pending In the 
District). 

8 725.464 WilnfM fee*. 

(a> Witnesses summoned In a formal 
hearing before an administrative law 
judge or whose depositions are taken 
shall receive the same fees and mileage 
as witnesses In courts of the United 
States (Act. sections 415 and 422 and 
Longshoremen’s Act. section 25). Except 
ns provided in paragraph <d) of this 
section, such fees shall be paid by the 
party summoning the witness. 

<b) Expert witness fees in excess of 
the amounts to which an individual 
would be entitled under paragraph (a> 
of this section shall be paid by the party 
summoning such expert witness unless 
the Chief Administrative Law Judge or 
the administrative law Judge determines 
that such expert witness is necessary and 
that a claimant is financially unable to 
secure such witness. If in the opinion of 
the Chief Administrative Law Judge, the 
requirements of this paragraph are met 
appropriate action will be taken to pay 
such expert witness fee on behalf of the 
claimant. Requests for reimbursement or 
direct payment of an expert witness fee 
xluill be directed to the Chief Adminis¬ 
trative Law Judge or the administrative 
law judge assigned the case no less than 
5 days prior to the hearing date. 

(c) No claimant shall be required to 
bear the financial responsibility for pro¬ 
ducing an expert witness for cross exami¬ 
nation If such expert witness, regardless 
of his availability to attend the hearing, 
has previously submitted depositions, in¬ 
terrogatories. or attested medical re¬ 
ports. Such expert witness. If he is re¬ 
quired to attend the hearing shall be 
summoned and shall have his expert 
witness fee paid by the party in inter¬ 
est other than the claimant, who desires 
to crass examine such expert witness. 

(d> Pursuant to section 422 of the Act 
and section 28(d) of the Longshoremen's 
Act. In cases where an attorney's fee is 
awarded against such operator or car¬ 
rier (see 9 725.419) there may be further 
assessed against such operator or car¬ 
rier as costs, fees and mileage for neces¬ 
sary witnesses attending the hearing at 
the instance of the claimant. Both the 
necessity for the witness and the reason¬ 
ableness of the fees of expert witnesses 
must be approved by the appropriate ad¬ 
judication officer or court as the case may 
be. The amounts awarded against an op¬ 
erator or carrier as attorney's fees, costs, 
fees and mileage for witnesses shall not 
in any respect affect or diminish benefits 
payable under the Act. 

$ 725.465 Ornl argument ami written 
a I legation*. 

The parties, upon their request, shall 
be allowed a reasonable time for the 
presentation of oral argument and for 
the filing of briefs or other written state¬ 
ments of allegations as to facts or law. 
CopJcs of any brief or other written 
statement shall be filed with the admin¬ 
istrative law Judge and served on all 


parties tn Interest by the party sub¬ 
mitting the brief or statement. 

§ 725.466 Waiver of right to «ppenr ami 
prevent evidence. 

If all parties waive their right to ap¬ 
pear before the administrative law Judge 
or to present evidence or argument per¬ 
sonally or by representative, it shall not 
be necessary for the administrative law 
Judge to give notice of or conduct an oral 
hearing. A waiver of the right to appear 
and present evidence and allegations as 
to facts and law shall be made in writing 
and filed with the Chief Administrative 
Law Judge or the administrative law 
judge. Such waiver may be withdrawn 
by a party at any time prior to the mail¬ 
ing of notice of the decision in the case. 
Even though all of the parties have filed 
a waiver of the right to appear and pre¬ 
sent evidence and contentions at a for¬ 
mal hearing, the administrative law 
Judge may, nevertheless, give notice of a 
time and place and conduct a hearing. If 
he believes that the personal appearance 
and testimony of the party or parties 
would assist him to ascertain the facts in 
tsaue in the case. Where such a waiver 
has been filed by all parties, and they do 
not appear before the administrative law 
Judge personally or by representative, 
the administrative law Judge shall make 
a record of the relevant written evidence, 
Including applications, written state¬ 
ments. certificates, affidavits, reports, 
and whatever other relevant and ma¬ 
terial evidence the party or parties may 
present in writing for consideration by 
the administrative law Judge. 8uch docu¬ 
ments shall be considered as all of the 
evidence In the case and the decision 
shall be based on them. 

§ 725.467 Consolidated iwur*. 

When one or more additional issues 
are raised before the administrative law 
judge pursuant to 9 725.455. such issues 
may. in the discretion of the Chief Ad¬ 
ministrative Law Judge, be consolidated 
for hearing and decision with other is¬ 
sues pending before the administrative 
law judge upon the some request for a 
hearing, whether or not the same or 
substantially similar evidence Is rele¬ 
vant and material to the matters In Issue. 
A single decision may be made upon all 
such issues. 

§ 725.468 Joint hearing*. 

When two or more hearings are to be 
held, and the same or substantially sim¬ 
ilar evidence is relevant and material to 
the matters In issue at each such hear¬ 
ing the Chief Administrative Law Judge 
may upon motion by any party In inter¬ 
est. or on his own motion or on the 
motion of an adjudication officer, order 
the administrative law judge assigned 
the case to fix the same time and place 
for each such hearing and conduct all 
such hearings Jointly. Where Joint hear¬ 
ings are held, a single record of the 
proceedings shall be made and the evi¬ 
dence introduced in one case may be 
considered as introduced in the others 
and a separate or joint decision shall be 
made, as appropriate. 


g 725.469 Rerortl of hmring. 

All formal hearings shall be open to 
the public and shall be stenoeraphlcnlh 
reported. All evidence upon which the 
administrative law judge relies for his 
final decision shall be contained in the 
transcript of testimony either directly 
or by appropriate reference. All medi¬ 
cal reports, exhibits, and any other 
pertinent document or record either in 
whole or in material part shall be in¬ 
corporated into the record cither by 
reference or os an appendix. 

Dismissals 

g 725.471 UkmLxal of the ra*«* or cl Aim 

by application of party. 

With the approval of the Chief Ad¬ 
ministrative Law Judge or administra¬ 
tive law Judge at any time prior to 
the mailing of notice of the decision, a 
case or claim may be dismissed upon 
the application of any party. A party 
may request a dismissal by filing a writ¬ 
ten notice of such request with the Chief 
Administrative Law Judge or adminis¬ 
trative law judge or orally stating such 
request at the hearing. 

8 725.472 DinuiMal by nbimilonnirni of 

party. 

Notwithstanding the provisions oi 

9 725.425. with the approval of the Chief 
Administrative Law Judge or adminis¬ 
trative law judge, a case or claim may 
also be dismissed upon its abandonment 
by the claimant. A party shall be deemed 
to have abandoned his case or claim if 
neither the party nor his representative 
appears at the time and place fixed far 
the hearing and either <a> prior to the 
time for hearing such party does not 
sliow good cause as to why neither he nor 
his representative can appear or <b* 
within 10 days after the mailing of a 
notice of hearing to him to show cause, 
such party does not show good cause for 
such failure to appear and failure to 
notify the Chief Administrative Law 
Judge or administrative law judge prior 
to the time fixed for tearing that he 
cannot appear. 

8 725.473 Di*rnt»A«1 for rmi*c. 

The Chief Administrative Law Judge 
or administrative law judge may. on his 
own motion or at the request of any 
party, dismiss a case or claim, either 
entirely or as to any stated issue, under 
any of the following circumstances: 

(1) Res judicata .—A case or claim 
shall be dismissed for cause where there 
has been a previous final determination 
or decision with respect to the rights 
or obligations of the same party on the 
same facts pertinent to the same issue 
or issues. 

(2> No rioht to a hearing. —A case, 
claim, or party shall be dismissed for 
cause where the party requesting a hear¬ 
ing is not a proper party under 9 725.411 
or does not have a right to a hearint: 
under the provisions of this part. A case 
or claim may be dismissed as to any 
party who is not a proper party to the 
case or claim pursuant to I 725.41L 
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§ 725. 174 Notice of dUmi**al and right 
lo request review thereon* 

Notice of the Chief Administrative Law 
Judge's or administrative law judge’s 
dismissal action shall be given to the 
imrtles or mailed to them at their last 
known addresses within 20 days from the 
date on which the hearing was sched¬ 
uled. Such notice shall advise the parties 
of their right to request review by the 
Benefits Review Board pursuant to 
} 725.490. 

§ 723.175 Effect of dinmiMil. 

The dismissal of a case or claim shall 
be final and binding unless suspended 
or set aside <see 1725.486). 

Completion or Formal Hearing 

H 725.ISO Termination of formal hear¬ 
ing*. 

Formal hearings are officially termi¬ 
nated when all the evidence has been re¬ 
ceived. witnesses heard, pleadings and 
briefs submitted to the administrative 
iaw judge, and the transcript of the pro- 
rcedings has been printed and delivered 
to tlie administrative law judge. 

§ 725.IB 1 Issuance of final decision and 
order. 

Within 20 days after the official termi¬ 
nation of the hearing as defined by 
i 725.480. the administrative law judge 
shall issue a decision and order with 
respect to the claim making an award to 
the claimant or rejecting the claim. 

8 725.182 F orn* of final dffhion and 
order. 

ia> Orders adjudicating claims for 
benefits or suspending payments of bene¬ 
fits shall be designated by the term "de¬ 
cision and order" followed by a descrip¬ 
tive phrase designating the particular 
type of such order, such as "award of 
benefits," "rejection of claim." "suspen¬ 
sion of benefits," "modification of 
award. Ail decisions and orders shall con¬ 
tain the names of the parties In inter¬ 
est. a statement of the basis therefore, 
findings of fact, an award, rejection, or 
other appropriate paragraph contain¬ 
ing the action of the administrative law 
judge. Final decisions and orders shall 
be signed by the administrative law 
judge at two places following the action 
paragraph. 

ib> Copies of decisions and orders 
shall be served personally or by certified 
mail upon the parties in interest. 

§ 725.483 Content* of der«»ion and 
order. 

<a) Findings of Fact. —(1) All original 
decisions and orders shall contain, in the 
paragraph headed. "Findings of Fact** 
findings with respect to the names and 
addresses of the parties in interest, and 
dates and places of employment per¬ 
tinent to the claim, the circumstances 
iirrounding the coal miner's exposure 
to respirable coal dust, the nature and 
extent of the disability, notice of total 
disability or death, and such other facts 
as may be necessary to determine all of 
the issues raised before the administra¬ 
tive law Judge upon the hearing of the 
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case or otherwise, but In case of rejec¬ 
tion of the claim the administrative law 
Judge may in his discretion omit any find¬ 
ings unnecessary to support such action. 
In cases in which the claim Is rejected, 
the grounds for such rejection shall be 
stated In a paragraph following the 
findings of fact. 

(2) In orders other than the original 
order, the statement of the basis for the 
order shall contain reference to all prior 
orders with the dates thereof. In such 
orders the findings of fact shall relate 
only to the immediate issues before the 
administrative law judge without restate¬ 
ment of facts found in any prior order 
relating to the same disability or death, 
unless necessary for the completeness of 
tlie order. 

(b) Conclusions of Law .—All decisions 
and orders shall contain after the find¬ 
ings of fact a paragraph entitled "Con¬ 
clusions of Law." This paragraph shall, 
when appropriate, contain statements of 
all ultimate facts necessary to support 
the action of the administrative law 
judge. This paragraph shall contain 
among other things a statement as to the 
claimant's eligibility for benefits and, 
when appropriate, a statement asserting 
or denying the liability of an operator or 
his insurance carrier for the payment of 
benefits to the claimant for any periods 
after December 31. 1973. 

(c> Order .—All decisions and orders 
shall contain after the conclusions of law 
the orders of the administrative law 
Judge directing the parties to take any 
action consistent with the findings of 
fact and conclusions of law as required 
by the Act. 

§ 725. IB l For mill hearing*; filing anti 
mailing of order*; disposition of 
transcript*. 

The administrative law Judge shall, 
within 20 days after the official termina¬ 
tion of the hearing, deliver by mail, or 
otherwise, to the office of the deputy 
commlsisoner having original jurisdic¬ 
tion. the transcript of the hearing, and 
other documents or pleadings filed with 
him with respect to the claim, together 
with his signed order. Upon receipt there¬ 
of. the deputy commissioner, being the 
official custodian of all records with re¬ 
spect to such claims within his Jurisdic¬ 
tion. shall formally date and file the 
transcript, pleadings, and benefits order 
<original) in his office. Such filing shall 
be accomplished as expeditiously as pos¬ 
sible. and the deputy commissioner shall, 
on the same day as the filing was accom¬ 
plished. send by certified mail a copy of 
the order to the parties and to represent¬ 
atives of the parties, if any. Amended 
to each such copy shall be a paragraph 
entitled "proof of service." containing 
the certification of the deputy commis¬ 
sioner that the copies were mailed on 
the date stated, to each of the parties 
and their representatives, as shown in 
said paragraph. 

§ 725. IBS Interlocutory matter* to be 
dtjtpoacd of without formal orders. 

Decisions and orders or other formal 
orders shall not be made or filed with re¬ 
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spect to interlocutory matters of a pro¬ 
cedural nature arising duilng the pend¬ 
ency of a case where benefits have been 
claimed. 

§ 725.186 Finality of deeUion* and 
order*. 

Decisions and orders issued pursuant 
to { 725.442 or f 725.481 shall become ef¬ 
fective when filed in the office of the 
deputy commissioner, and unless pro¬ 
ceedings for suspension or setting aside 
of such orders are instituted within 30 
days of such filing, shall become final 
at the expiration of the 30th day after 
such filing, as provided in section 21 of 
the Longshoremen's Act. 

§ 725.187 Withdrawal of controlrr*ion 
of iwucs wl for formal hearing— 
effect. 

Whenever a party withdrawn his con¬ 
troversion of the issues set for a formal 
hearing, the administrative law Judge 
shall halt the proceedings upon receipt 
from said party of a signed statement to 
that effect and forthwith notify the dep¬ 
uty commissioner who shall then proceed 
to dispose of the case as provided for in 
| 725.442. 

§ 725.188 Modification of award*. 

Upon Ills own initiative, or upon the 
application of any party In interest, on 
the ground of a change in conditions or 
because of a mistake In a determination 
of fact by the administrative law judge, 
the administrative law judge may. at any 
time prior to 1 year ^fter the date of the 
last payment of benefits, or at any time 
prior to 1 year after the rejection of a 
claim, review a case in accordance with 
the procedure prescribed in respect of 
claims in this subpart and in accordance 
therewith issue a new final decUlon and 
order which may terminate, continue, or 
reinstate, increase, or decrease such ben¬ 
efits. or award benefits. Such new order 
shall not affect any benefits previously 
paid, except that an award increasing 
the benefits rate may be made effective 
from the date of the entitlement and 
If any part of the benefit due or to be¬ 
come due is unpaid, an award decreasing 
the benefit rate may be made effective 
from the date of entitlement, and any 
payment made prior thereto in excess 
of such decreased rate shall be deducted 
from any unpaid benefit pursuant to 
Subpart C of this part. 

Appeals from Decisions and Orders 

§ 725.490 Right to appeal; Benefit* Hr. 
%icw Board. 

Any party in interest, adversely af¬ 
fected or aggrieved by a decision or or¬ 
der of an adjudication officer issued pur¬ 
suant to f 725.481 may within 30 days 
from the filing of such decision or order 
appeal such decision or order to the 
Benefits Review Board. 

§ 725.191 Procedure before the Board. 

All appeals filed with the Board shall 
be processed and determined pursuant 
to rules and regulations duly promul¬ 
gated by the Board as authorized by the 
Secretary in 20 CFR Part 802. 
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§ 725.192 Judicial review. 

Pursuant to section 21(c) at the Long¬ 
shoremen's and Harbor Workers* Com¬ 
pensation Act as incorporated by section 
422 of Part C of Title IV of the Act. any 
person adversely affected or aggrieved by 
a Anal order of the Board may obtain a 
review of that order in the U.S. Court of 
Appeals for the circuit in which the dis¬ 
ability occurred by filing in such court 
within 60 days following the issuance of 
such Board order a written petition 
praying that the order be modified or set 
aside. The LHWCA provides that pay¬ 
ment of the amounts required by an 
award shall not be stayed pending final 
decision in any such proceeding unless 
ordered by the court. No stay shall be 
issued unless the court finds that irrep¬ 
arable injury would otherwise ensue to 
an operator or carrier, 

S 725.493 Certification of record for 
judicial review. 

Whenever the record of a hearing shall 
be required for review or otherwise by 
any court of competent Jurisdiction, the 
Secretary or his designated represent¬ 
ative shall transmit the record with a 
certification thereof over an appropriate 
signature as the official record of the 
case In his custody. The certification 
shall list each transcript of testimony 
and other paper included in the record. 

{ 725.494 CmU« in proceeding* brought 
without reasonable grounds. 

If the court having Jurisdiction of pro¬ 
ceedings in respect of any claim or final 
decision and order determines that the 
proceedings in respect of such claim or 
order have been instituted or continued 
without reasonable ground, the costs of 
such proceedings shall be assessed against 
the party who has so instituted or con¬ 
tinued such proceedings (Act. section 
422 and Longshoremen's Act, section 26). 

Subpart F—Payment of Benefits 
General 

g 725.501 Applicability of tbi* Rubpart, 

For purposes of the Department of 
Labor's administration of Part C of Title 
IV of the Act. benefits shall be deter¬ 
mined and paid pursuant to the provi¬ 
sions of this subpart. This subpart ap¬ 
plies to all new claims of eligible individ¬ 
uals filed after December 31, 1073, os 
well as new claims filed with the Depart¬ 
ment of Labor pursuant to section 415 
of Part B of Title IV of the Act by claim¬ 
ants entitled thereby to benefit payments 
under Part C of Title IV after Decem¬ 
ber 31, 1973. However, in respect to new 
claims filed under section 416 of the Act, 
no payment of benefits under this Sub¬ 
port P of this Part 725 shall commence 
before January 1, 1974. Benefits due any 
eligible individual from the Department 
of Labor which are payable under Part 
B of Title IV of the Act, shall be deter¬ 
mined and paid pursuant to Subpart C 
of Port 720 of this subchapter. 


§ 725.502 Marnier of payment; payment 
periods. 

(a) Benefits under this Act shall be 
paid periodically, promptly, and directly 
to the person entitled thereto. Coal mine 
operators shall be liable for such pay¬ 
ments as provided in Subpart D of this 
Part 725. 

(b) Benefits are payable for monthly 
periods. If the claimant meets all the re¬ 
quirements for entitlement to benefits 
in the same month in which his claim 
is filed, the filing will be effective for the 
whole month. If a claimant dies in the 
first month for which he meets all the 
requirements for entitlement to bene¬ 
fits. he will be considered to be entitled 
to benefits for that month. 

(c) On the 14th day after the date 
when there has been a determination by 
a deputy commissioner or decision by an 
administrative law Judge to the effect 
that the claimant Is entitled to receive 
benefits, or the date when payment of 
benefits has been ordered pursuant to 
1 725.312(b), the first installment of 
benefits for which an operator or his 
carrier is determined liable shall be¬ 
come due and all benefits then due shall 
be paid. Thereafter compensation shall 
be paid in monthly Installments, except 
where the adjudicating officer deter¬ 
mines that payment in installments 
should be made in some other fashion. 

§ 725.503 Dale from which benefits shall 
be payable. 

(a) Section 6(a) of the Longshore¬ 
men's Act as incorporated by section 
422 of Part C of Title IV of the Act re¬ 
quires that in the case of total disability 
benefits shall be payable to eligible bene¬ 
ficiaries from the date of the onset of 
such total disability and in the case of 
death, benefits shall be payable to eligi¬ 
ble beneficiaries from the date of such 
death. In no event shall benefit payments 
be required under this part for any pe¬ 
riod prior to January 1,1974. 

(b> Each decision and order issued by 
an adjudication officer with respect to 
a claim shall, pursuant to the require¬ 
ments of paragraph (a) of this section, 
state the date from which benefits are 
payable to eligible beneficiaries. 

(c) Benefits payable for any period 
prior to the date of the decision and or¬ 
der awarding such benefits shall be com¬ 
puted on the basis of the benefit rate 
applicable to such period. 

<d) In light of the fact that it may 
not be possible in certain instances to 
determine the date upon which a miner 
became totally disabled due to pneumo¬ 
coniosis, the adjudication officer charged 
with the responsibility for determining 
such miner's claim may. in the absence 
of evidence to the contrary and under 
appropriate circumstances, determine 
that such miner's total disability due to 
pneumoconiosis began on the date such 
miner's claim was filed. 

(e) No provision of this section shall 
be construed to in any way expand or 
alter the requirements of I 725.124 of 


this Part 725 which sets forth the time 
limits within which a claim under sec¬ 
tion 422 of Part C of Title IV of the Act 
must be filed. 

8 725.501 Payer*. 

Benefits may be paid, as appropriate 
to a beneficiary, to a qualified dependent, 
or to a representative authorized under 
this subpart to receive payments on be¬ 
half of such beneficiary or dependent 

§ 725.505 Payment on behalf of an> 
other; “legal guardian" defined. 

Benefits are paid only to the bene¬ 
ficiary or his legal guardian or repre¬ 
sentative payee. As used in this section, 
•'legal guardian" means an individual 
who has been appointed by a court of 
competent Jurisdiction or otherwise ap¬ 
pointed pursuant to law, to assume con¬ 
trol of and responsibility for the care 
of the beneficiary, the management of 
his estate, or both. 

8 725.506 Guardian for minor or in¬ 
competent* 

An adjudication officer may require 
that a guardian or representative be ap¬ 
pointed to receive benefits payable to any 
person who Is mentally incompetent or a 
minor and to exercise the powers granted 
to. or to perform the duties required of. 
such person under the Act. 

§ 725.507 Anaignmrnt and exemption 
from claim* of creditors* 

No assignment, release, or commuta¬ 
tion of benefits due or payable under this 
part, except as provided by the Act a? 
implemented by this Part 725. shall be 
valid, and such benefits shall be exempt 
from all claims of creditors and from 
levy, execution, and attachment or other 
remedy for recovery or collection of a 
debt, which exemption may not be waived 
(Act, section 422, and Longshoremen 
Act, section 16). 

Benefit Rates 

g 725.510 Computation of benefit*. 

(a) Basic rate .—The benefit amount 
of each beneficiary entitled to a benefit 
for a month is determined, in the firM 
instance, by computing the "basic rate. 
The basic rate is equal to 50 percent of 
the minimum monthly payment to which 
a totally disabled Federal employee in 
Grade GS-2 would be entitled for such 
month under the Federal Employee- 
Compensation Act. Chapter 81. Title 5. 
United States Code. That rate for a 
month is determined by: 

(1) Ascertaining the lowest annual 
rate of pay (step 1) for Grade G6-2 of 
the General Schedule applicable to such 
month (see 5 U.S.C. 5332): 

(2) Ascertaining the monthly rate 
thereof by dividing the amount deter¬ 
mined in paragraph (a)(1) of this sec¬ 
tion by 12; 

(3> Ascertaining the minimum month¬ 
ly payment under the Federal Employees 
Compensation Act by multiplying the 
amount determined in paragraph ia> (2 • 
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of thus section by 0.75 (that is, by 75 
percent) (see 5 U.S.C. 8112); and 

<4> Ascertaining the basic rate under 
the Act by multiplying the amount de¬ 
termined In paragraph (a)(3) of this 
section by 0.50 (that is, by 50 percent). 

(b> Basic benefit. —When a miner or 
widow is entitled to benefits for a month 
for which he or she has no dependents 
who qualify under Part 715 of this Chap¬ 
ter VI and when a surviving child of a 
miner or widow, or a parent, brother, or 
sister of a miner, is entitled to benefits 
for a month for which he or she is the 
only beneficiary entitled to benefits, the 
amount of benefits to which such bene¬ 
ficiary Is entitled is equal to the basic 
rate as computed in accordance with 
this section (raised. If not a multiple of 
10 cents, to the next high multiple of 10 
cents). This amount is referred to as the 
‘basic benefit." 

(c) Augmented benefit . — (1) When a 
miner or widow is entitled to benefits for 
a month for which he or she has one or 
more dependents who qualify under Part 
715 of this Chapter VI, the amount of 
benefits to which such miner or widow is 
entitled Is increased. This increase is 
referred to as an "augmentation." 

(2) The benefits of a miner or widow 
are augmented to take account of a par¬ 
ticular dependent beginning with the 
first month in which such dependent sat¬ 
isfies the conditions set forth in Part 715 
of tills Chapter VI. and continues to be 
augmented through the month before the 
month in which such dependent ceases to 
satisfy the conditions set forth in Part 
715 of this Chapter VI. except in the case 
of a child who qualifies as a dependent 
because he is a student. In the latter 
case such benefits continue to be aug¬ 
mented through the month before the 
first month during no part of which he 
qualifies as a student. 

<31 The basic rate is augmented by 
SO percent for one such dependent, 75 
Percent for two such dependents, and 
100 percent for three or more such de¬ 
pendents. 

<d> Survivor benefit. —(1) As used in 
this section, "survivor** means a surviv¬ 
ing child of a miner or widow, or, a sur¬ 
viving parent, brother, or sister of a 
miner, who establishes entitlement to 
benefits under the provisions of Part 715 
of this Chapter VI. 

<e) Computation and rounding. —<1) 
Any computation prescribed by this sec¬ 
tion is made to the third decimal place. 

<2) Monthly benefits are payable In 
multiples of 10 cents. Therefore, a 
monthly payment of amounts derived 
under paragraph (c)(4) of this section 
which is not a multiple of 10 cents is 
increased to the next higher multiple of 
10 cents. 

<3) Since a fraction of a cent is not a 
multiple of 10 cents, such an amount 
which contains a fraction in the third 
decimal place is raised to the next higher 
multiple of 10 cents. 

$ i 25*511 Certification to dependent of 
augmentation portion of benefit. 

(a) if the benefit of a miner or of a 
widow is augmented because of one or 


more dependents (4 725.510(b)) and it 
appears to the Office that the best inter¬ 
est of such dependent would be served 
thereby, the Office may certify payment 
of the amount of such augmentation (to 
the extent attributable to such depend¬ 
ent) to such dependent directly. 

(b) Any request to the Office to certify 
separate payment of the amount of an 
augmentation in accordance with para¬ 
graph (a) of this section, shall be in 
w riting on such form and in accordance 
with such instructions os are prescribed 
by the Office. 

(c) In determining whether It is in 
the best interest of such dependent to 
certify separate payment of the amount 
of the augmentation in benefits attribut¬ 
able to him, the Office shall apply the 
standards pertaining to representative 
payment in 9$ 720.435-720,444, and the 
instructions issued pursuant thereto. 

(d) When the Office determines that 
the amount of a miner’s benefit attrib¬ 
utable to the miner's wife or child 
should be certified for separate payment 
to a person other than such miner, or 
that the amount of a widow's benefit 
attributable to such widow’s child 
should be certified for separate payment 
to a person other than the widow, and 
the miner or widow disagrees with such 
determination and alleges that separate 
certification is not in the best interest of 
such dependent, the Office shall recon¬ 
sider that determination. 

<e» Any payment made under this 
section. If otherwise valid under the Act. 
is a complete settlement and satisfac¬ 
tion of all claims, rights, and interests 
in and to such payment. 

§ 723.512 Commutation of pavnifiih— 
lump Mini aard*. 

(a) Whenever the deputy commis¬ 
sioner determines that It is in the in¬ 
terest of Justice, the liability for benefits 
or any port thereof as determined by a 
final adjudication, may, with the ap¬ 
proval of the Director of the OWCP. be 
discharged by the payment of a lump 
sum equal to the present value of future 
benefit payments commuted, computed 
at 4 percent true discount compounded 
annually. 

(b) Applications for commutation of 
future payments of benefits shall be 
made to the Office in the manner pre¬ 
scribed by the Office. If the deputy com¬ 
missioner determines that an award of 
a lump sum payment of such benefit 
would be in the interest of justice, he 
shall refer such application, together 
with the reasons in support of such de¬ 
termination. to the Director of the Office 
for consideration- 

(c) The Director of the OWCP shall, 
in his discretion, grant or deny the ap¬ 
plication for commutation of payments. 
In the case of a denial an appeal may be 
taken pursuant to the adjudicatory 
procedures prescribed in Subpart E of 
tills Part 725 as though such appeal were 
an appeal from a denial of benefits. 

(d> The computation of all commuta¬ 
tions of such benefits will be made by 
the Office of Workmen’s Compensation 
Programs and for such purpose the 
deputy commissioner shall refer the file 


to the appropriate officer. For this pur¬ 
pose the file shall contain the dale of 
birth of the person on whose behalf 
commutation is sought, as well as the 
date upon which such commutation shall 
be effective. 

(e> For purposes of determining the 
amount of any lump sum award, the 
probability of the death of the disabled 
miner and/or other persons entitled to 
benefits before the expiration of the 
period during which he Ls entitled to 
benefits, shall be determined in accord¬ 
ance with the American Experience 
Table of Mortality, and the probability 
of the remarriage of the surviving wife 
shall be determined In accordance with 
the remarriage tables of the Dutch Royal 
Insurance Institution. The probability of 
the happening of any other contingency 
affecting the amount or duration of the 
compensation shall be disregarded. 

(f) In the event that an operator or 
carrier is adjudicated liable for the pay¬ 
ment of benefits, such operator or car¬ 
rier shall be notified of and given an 
opportunity to participate in the pro¬ 
ceedings to determine whether a lump 
sum award shall be made. Such operator 
or carrier shall. In the event a lump sum 
award is made, tender full and prompt 
payment of such award to the claimant 
as though such award w r ere a final pay¬ 
ment of monthly benefits. Except as pro¬ 
vided in paragraph (g) of this section, 
such lump sum award shall forever dis¬ 
charge such operator or carrier from 
his responsibility to make monthly ben¬ 
efit payments under the Act to the per¬ 
son who has requested such lump-sum 
settlement. 

(g) In the event a lump sum award is 
approved pursuant to this section, such 
award shall not operate to bar an eligi¬ 
ble miner's entitlement to medical ben¬ 
efits pursuant to sections 422 and 424 of 
Part C of Title IV of the Act. 

§ 725.513 ItcimburM-mcnl payment* la 
lilt* Department of I jibor. 

(a) In all cases in which the Depart¬ 
ment of Labor has made benefit pay¬ 
ments or paid for medical services or 
treatment rendered under section 424 of 
Part C of Title IV of the Act. for which 
a coal mine operator Is ultimately ad¬ 
judicated liable, such operator or his 
insurance carrier shall, simultaneously 
with the first payment of benefits 
made to the eligible beneficiaries, re¬ 
imburse the Department of Labor for 
the full amount ot all benefit payments 
made by the Department in respect of 
the claim. Such reimbursement pay¬ 
ments shall be made payable to the 
United States Department of Labor. 

(b) The procedures described in sec¬ 
tions 18 and 21(d) of the Longshore¬ 
men's Act and section 422 of the Act 
shall be applicable in respect of reim¬ 
bursement payments due the Depart¬ 
ment. 

Increases and Reductions or Benefits 

§ 725.515 Modification of benefit 
amount*- general. 

Under certain conditions, the amount 
of monthly benefits as computed in 
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5 725.510 may be modified to determine 
the amount actually to be paid to a bene¬ 
ficiary. A modification of the amount of 
a monthly benefit may be required In 
the following Instances: 

(a) Reduction. —A reduction from a 
beneficiary's monthly benefit may be re¬ 
quired because of: 

(1) Any compensation or benefits re¬ 
ceived under or pursuant to any State 
workmen's compensation law because of 
death or partial or total disability due to 
pneumoconiosis: or 

(2) Any compensation or benefits re¬ 
ceived under or pursuant to any Federal 
law including Part B of Title IV of the 
Act because of death or partial or total 
disability due to pneumoconiosis; or 

(3) The fact that a claim for benefits 
from an additional beneficiary Is filed, or 
that such a claim is effective for a pay¬ 
ment during the month of filing, or a de¬ 
pendent qualifies under Part 715 of this 
chapter for an augmentation portion of 
a benefit of a miner or widow for a period 
In which another dependent has previ¬ 
ously qualified for an augmentation. 

<b> Adjustment. —An adjustment in a 
beneficiary’s monthly benefit may be re¬ 
quired because an overpayment or under¬ 
payment has been made to such bene¬ 
ficiary. 

<c) “Rounding" of benefit amounts.— 
(See i 725.510(e).) 

<d> Failure to disclose pertinent evi¬ 
dence. —Any individual entitled to a 
benefit who is aware of any circum¬ 
stance which, under the provisions of 
this part could affect his entitlement to 
benefits, his eliglblity for payment, or the 
amount of his benefits, or result In the 
termination, suspension, or reduction of 
his benefits, shall promptly report such 
circumstance to the Office of Workmen's 
Compensation Programs. The Office may 
at any time require an individual receiv¬ 
ing, or claiming that he is entitled to 
receive a benefit, either on behalf of 
himself or on behalf of another, to sub¬ 
mit a written statement giving pertinent 
information bearing upon the issue of 
whether or not an event has occurred, 
which would cause such benefit to be ter¬ 
minated, or which would subject such 
benefit to reductions or suspension under 
the provisions of the Act. If such individ¬ 
ual falls to submit any such report or 
statement, properly executed, to the 
Office as herein required, the Office may 
subject such benefit to reductions, sus¬ 
pension or termination as the case may 
be. 

(e) Reimbursement of trust fund .— 
Pursuant to the provisions of section 422 
of the Act and section 17<b> of the Long¬ 
shoremen’s Act as Incorporated therein, 
where a trust fund which complies with 
section 302(c) of the Labor-Manage¬ 
ment Relations Act of 1947 (29 UB.C. 186 
(c)) established pursuant to a collective 
bargaining agreement In effect between 
an employer and an employee entitled to 
benefits under this Act has paid disabil¬ 
ity benefits to an employee which the 
employee Is legally obligated to repay by 
reason of his entitlement to benefits 
under this Act, the Secretary may au¬ 
thorise a lien on such benefits in honor 


of the trust fund for the amount of such 
payments. 

§723.516 Reduction; nwipt of Slate 
or Federal benefit. 

(a) As used In this section the term 
•‘State or Federal benefit** means a pay¬ 
ment to an individual made on account 
of total or partial disability or death due 
to pneumoconiosis only under State or 
Federal laws relating to workmen’s com¬ 
pensation. 

<b> Benefit payments to a beneficiary 
for any month are reduced (but not below 
zero) by an amount equal to any pay¬ 
ments of State or Federal benefits re¬ 
ceived by such beneficiary for such 
month. 

(c) Where a State or Federal benefit 
Is paid periodically but not monthly, or 
in a lump sum as a commutation of or a 
substitute for periodic benefits, the re¬ 
duction under this section is made at such 
time or times and in such amounts as 
tiie Office determines will approximate 
as nearly as practicable the reduction re¬ 
quired under paragraph (b) of this sec¬ 
tion. In making such a determination, a 
w T eekly State or Federal benefit Is multi¬ 
plied by 4% and a biweekly benefit is 
multiplied by 2 Vo to ascertain the 
monthly equivalent for reduction pur¬ 
poses. 

(d) lReserved.! 

§ 725.517 Rcdurlion*; retroactive effect 
of an additional rlaim for benefit*. 

Beginning with the month In which 
a person other than a miner files a claim 
and becomes entitled to benefits, the 
benefits of other persons entitled to bene¬ 
fits with respect to the same miner, are 
adjusted downward, if necessary, so that 
no more than the permissible amount 
of benefits (the maximum amount for 
the number of beneficiaries involved) 
will be paid. 

Ov EXP AY MINTS, UNDERPAYMENTS 
§ 725.521 Overpayment. 

(a) General. —As used In this subpart, 
the term “overpayment" includes: 

(1) Payment where no amount is pay¬ 
able under Part C of Title IV of the Act: 

(2) Payment in excess of the amount 
due under Part C of Title IV of the Act; 

(3) Payment resulting from the fail¬ 
ure to reduce benefits under section 422 
<g) of the Act; 

(4) Payment resulting from the fail¬ 
ure to terminate benefits of an Individ¬ 
ual no longer entitled thereto. 

(b) Adjustments for overpayment .— 
If the beneficiary to whom an overpay¬ 
ment was made is at the time of a deter¬ 
mination of such overpayment, entitled 
to benefits, or at any time thereafter 
becomes so entitled, no benefit for any 
month is payable to such Individual, ex¬ 
cept as provided in paragraph (c) of this 
section, until an amount equal to the 
amount of the overpayment has been 
withheld or refunded. 

(c) Adjustment by withholding part of 
a monthly benefits— Adjustment under 
paragraph (b> of this section may be ef¬ 
fected by withholding a port of the 


monthly benefit payable to a beneficiary 
where it Is determined that: 

(1) Withholding the full amount of 
each month would deprive the benefle- 
ary of income required for ordiuary and 
necessary living expenses; 

(2) The overpayment was not caused 
by the beneficiary's intentionally false 
statement or representation, or willful 
concealment of. or deliberate failure to 
furnish material information; and 

(3) Recoupment can be effected In an 
amount of not less than $10 a month 
and at a rate which would not extend 
the period of adjustment beyond 3 years 
after the Initiation of the adjustment 
action. 

<d> Overpaid beneficiary dies before 
adjustment. —If an overpaid benefleiar/ 
dies before adjustment is completed un¬ 
der the provisions of paragraph <b) of 
this section, recovery of the overpay¬ 
ment shall be effected through repay¬ 
ment by the estate of the deceased over¬ 
paid beneficiary, or by withholding of 
amounts due the estate of such deceased 
beneficiary, or both. 

§ 725.522 Notice of right to waive con- 

»idrration. 

Whenever an initial determination is 
made that more than the correct amount 
of payment has been made, notice of the 
provisions of section 204(b) of the Social 
Security Act regarding waiver of adjust¬ 
ment or recovery shall be sent to the 
overpaid Individual and to any other in¬ 
dividual against whom adjustment or re¬ 
covery of the overpayment is to be ef¬ 
fected. 

§ 725.523 When waiver of adjiuh urn I 
or recovery may be applied. 

There shall be no adjustment or re¬ 
covery in any case where an Incorrect 
payment under Part C of Title IV of the 
Act has been made with respect to an 
individual— 

(a) Who is without fault, and 

<b> Adjustment or recovery would 
either: 

(1) Defeat the purpose of Title IV of 
the Act, or 

(2) Be against equity and good con¬ 
science. 

§ 725.521 Standard* fc»r waiver of .nl 
ju«tuictit or recovery. 

The standards for determining the ap¬ 
plicability of the criteria listed In ft 725 - 
523 shall be the same as those applied 
by the Social Security Administration 
pursuant to tt 410.561-410.561 <h> of th» 
title. 

§ 725.525 Collection and comprocnhr <»f 
claim* for overpayment. 

(a) General effect of the Federal 
Claims Collection Act of 1966 .—Claim 
by the Office of Workmen’s Compear 
tion Programs against an individual for 
recovery of overpayment under Part C 
of Title TV of the Act, not exceeding the 
sum of $2,000, exclusive of interest, may 
be compromised, or collection suspend id 
or terminated where such Individual or 
his estate does not have the present or 
prospective ability to pay the full amount 
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of the claim within a reasonable time 
isee paragraph (c) of this section), or 
the coat of collection Is likely to exceed 
the amount of recovery (see paragraph 
(d> of this section), except as provided 
under paragraph (b) of this section. 

(b) When there will be no compro¬ 
mise, suspension . or termination of col¬ 
lection of a claim for overpayment —(1) 
Oierpaid individual alive. —In any case 
where the overpaid Individual is alive, a 
claim for overpayment will not be com¬ 
promised, nor will there be suspension or 
termination of collection of the claim by 
the Office if there Is an indication of 
fraud, the filing of a false claim, or mis¬ 
representation on the part of such In¬ 
dividual or on the part of any other party 
having an Interest in the claim. 

(2) Overpaid individual deceased .—In 
any case where the overpaid Individual 
is deceased: 

(i> A claim for overpayment in excess 
of $2,000 will not be compromised, nor 
will there be suspension or termination 
of collection of the claim by the Office 
if there Is an Indication of f mud. the fil¬ 
ing of a false claim, or misrepresenta¬ 
tion on the part of such deceased individ¬ 
ual, and 

fit) A claim for overpayment regard¬ 
less of the amount will not be compro¬ 
mised, nor will there be suspension or 
termination of collection of the claim 
by the Office If there is an indication that 
any person other than the deceased over¬ 
paid Individual had a part in the fraud¬ 
ulent action which resulted in the over¬ 
payment. 

(c) Inability to pay claim for recov¬ 
ery of overpayment. —In determining 
whether the overpaid individual is un¬ 
able to pay a claim for recovery of an 
overpayment under Part C of Title IV of 
the Act. the Office will consider such in¬ 
dividual's age. health, present and po¬ 
tential income (Including inheritance 
prospects), assets (e.g.. real property, 
savings account), possible concealment 
or improper transfer of assets, and as¬ 
sets or Income of such individual which 
may be available in enforced collection 
proceedings. The Office will also consider 
exemptions available to such individual 
under the pertinent State or Federal law 
In such proceedings. In the event the 
overpaid individual Is deceased, the Of¬ 
fice will consider the available assets of 
the estate, taking into account any liens 
or superior claims against the estate. 

<d) Cost of collection or litigative 
probabilities. —Where the probable costs 
of recovering an overpayment under Part 
C of Title IV of the Act would not Justify 
enforced collection proceedings for the 
‘Ull amount of the claim or there is 
doubt concerning the Office's ability to 
establish its claim as well as the time 
which it will take to effect such collec¬ 
tion, a compromise or settlement for less 
than the full amount will be considered. 

<e) Amount of compromise. —The 
‘mount to be accepted in compromise of 
a claim for overpayment under Part C 
of Title IV of the Act shall bear a rea¬ 
sonable relationship to the amount which 
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can be recovered by enforced collection 
proceedings giving due consideration to 
the exemptions available to the overpaid 
individual under State or Federal law 
and the time which collection will take. 

Cf) Payment .—Payment of the 
amount which the Office has agreed to 
accept as a compromise in full settle¬ 
ment of a claim for recovery of an over¬ 
payment under Part C of Title IV of the 
Act must be made within the time and 
in the manner set by the Office. A claim 
for such recovery of the overpayment 
shall not be considered compromised or 
settled until the full payment of the com¬ 
promised amount has been made within 
the time and manner set by the Office. 
Failure of the overpaid individual or 
his estate to make such payment as 
provided shall result in reinstatement of 
the full amount of the overpayment less 
any amounts paid prior to such default. 

§ 725*526 Underpayment*. 

(а) General .—As used in this subpart, 
the term "underpayment'* includes a 
payment in an amount less than the 
amount of the benefit due for such 
month, and nonpayment where some 
amount of such benefits is payable. 

<b) Underpaid individual is living .— 
If an individual to whom an underpay¬ 
ment Is due is living, the amount of such 
underpayment will be paid to such in¬ 
dividual either in a single payment (If 
he is not entitled to a monthly benefit) 
or by increasing one or more monthly 
benefit payments to which such indi¬ 
vidual is or becomes entitled. 

(c> Underpaid individual dies before 
adjustment of underpayment .—If an in¬ 
dividual to whom an underpayment is 
due dies before receiving payment or 
negotiating the check or checks repre¬ 
senting such payment, such underpay¬ 
ment will be distributed to the living 
person (or persons) in the highest order 
of priority as follows: 

(I) The deceased individual's surviv¬ 
ing spouse who was either: 

(1) Living in the same household with 
the deceased individual at the time of 
such Individual's death, or 

(ti) In the case of a deceased miner, 
entitled for the month of death to 
widow’s black lung benefits. 

(2) In the case of a deceased miner 
or widow, his or her child entitled to 
benefits as. the surviving child of such 
miner or widow for the month in which 
such miner or widow* died (if more than 
one such child, in equal shares to each 
such child). 

(3) In the case of a deceased miner, 
his parent entitled to benefits as the 
surviving parent of such miner for the 
month In which such miner died (if more 
than one such parent, in equal shares to 
each such parent). 

(4) The surviving spouse of the de¬ 
ceased individual who does not qualify 
under paragraph (c)(1) of this section. 

(5) The child or children of the de¬ 
ceased individual who do not qualify 
under paragraph (c) (2) of this section 
(if more than one such child, in equal 
shares to each such child). 

(б) The parent or parents of the de¬ 
ceased individual who do not qualify 
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under paragraph (c)(3) of this section 
(if more than one such parent, in equal 
shares to each such parent). 

(7) The legal representative of the es¬ 
tate of the deceased individual as defined 
in paragraph (e) of this section. 

(d) In the event that a person who 
is otherwise qualified to receive an un¬ 
derpayment under the provisions of 
paragraph (c) of this section, dies before 
receiving payment or before negotiat¬ 
ing the check or checks representing 
such payment, his share of the under¬ 
payment will be divided among the re¬ 
maining living person(s) in the same 
order or priority. In Die event that 
there is (are) no other such person(s). 
the underpayment will be paid to the 
living person (s) in the next lower order 
of priority under paragraph (c) of tills 
section. 

(e) Definition of legal representa¬ 
tive. —The term "legal representative," 
lor Uie purpose of qualifying to receive 
an underpayment, generally means the 
executor or the administrator of the 
estate of the deceased beneficiary. How¬ 
ever. it may also include an individual. 
Institution, or organization acting on be¬ 
half of an unadministered estate, pro¬ 
vided the person can give the Office good 
acquittance (as defined in paragraph (f) 
of this section). The following persons 
may qualify as legal representative for 
purposes of this section, provided they 
can give the Office good acquittance: 

(1) A person who qualifies under a 
State's "small estate" statute; or 

(2) A person resident in a foreign 
country who under the laws and cus¬ 
toms of that country, has the right to 
receive assets of the estate: or 

(3) A public administrator; or 

(4) A person who has the authority, 
under applicable law. to collect the assets 
of the estate of the deceased beneficiary. 

(f) Definition of* good acquittance ”.— 
A person is considered to give the Office 
"good acquittance" when payment to 
that person will release the Office from 
further liability for such payment. 

§ 725.527 Relation to proviwiotif for 
reduction* or increase*. 

The amount of an overpayment or 
underpayment is the difference between 
the amount actually paid to the benefi¬ 
ciary and the amount of the payment to 
which the beneficiary was actually en¬ 
titled. Such overpayment or underpay¬ 
ment, for example, would be equal to the 
difference between the amount of a bene¬ 
fit in fact paid to the beneficiary and 
the amount of such benefit os reduced 
under section 422(g) of the Act. as in¬ 
creased pursuant to section 412(a)(1), 
or as augmented under section 412'a) 

(3). of the Act In effecting an adjust¬ 
ment with respect to an overpayment, no 
amount can be considered ns having 
been withheld from a particular benefit 
which is in excess of the amount of such 
benefit as so reduced. Overpayment and 
underpayment simultaneously outstand¬ 
ing on account of the same beneficiary 
are first adjusted against one another 
before adjustment pursuant to the other 
provisions of this subpart. 
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§ 725.528 Applicability of overpayment 
and underpayment provision* to op¬ 
erator or carrier. 

(a) The provisions contained in this 
subpart relating to overpayments and 
underpayments are applicable in those 
cases where the overpayment or under¬ 
payment was made by a responsible op¬ 
erator or carrier, except that in appro¬ 
priate cases the Office shall have the 
authority to take such action as may be 
necessary in any particular case to pro¬ 
tect the rights of all parties including 
the utilization of the adjudicatory pro¬ 
cedures described in Subpart E of this 
part. 

(b) No operator or carrier may pro¬ 
ceed to make an adjustment in respect of 
an overpayment except upon application 
to and approval by the Office. In all such 
cases the Office shall exercise full super¬ 
visory authority over the adjustment of 
an overpayment, 

§ 725.529 Applicability of Part B repre- 
j**ntativc payee provision*. 

Except as otherwise provided in this 
part, the representative payee provisions 
contained in Subpart C of 20 CFR Part 
720 shall be applicable in respect of 
benefit payments made under Part C of 
Title IV of the Act, 

Medical Bene«ts 

§ 725.541 Availability of medical bene¬ 
fits. 

A responsible operator, his insurance 
carrier, or the Secretary, as the case 
may be. shall furnish such medical, 
surgical, and other treatment, nurse and 
hospital service, medicine, and apparatus, 
for such period as the nature of a miner’s 
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pneumoconiosis and related disability, or 
the process of recovery may require. 

g 725.542 Approved phydeiam. 

The term physician shall mean all duly 
qualified physicians, to include surgeons 
and osteopaths within the scope of their 
practice as defined by 8tate law. Chiro¬ 
practors. naturopaths, podiatrists (chi¬ 
ropodists). psychologists, optometrists, 
faith healers, and other practitioners of 
the healing arts are not recognized as 
physicians as that term Is used in this 
part. 

g 725.543 .Supervision of medical treat¬ 
ment. 

The Office shall actively supervise the 
medical care rendered to disabled miners, 
shall require periodic reports as to the 
medical care being rendered to disabled 
miners, and shall have authority to deter¬ 
mine the necessity, character, and suffi¬ 
ciency of any medical aid furnished or to 
be furnished. The Director of the Office 
may. on his own initiative or at the re¬ 
quest of the miner or responsible opera¬ 
tor. order a change of physicians or hos¬ 
pitals when in his Judgment such change 
is desirable or necessary in the interest 
of the miner. 

g 725.541 Fee* for medical benefit*. 

(a) Fees for medical services contem¬ 
plated in this subpart shall be paid by a 
responsible operator if he is a self-in¬ 
surer or by his insurance carrier. In the 
event there is no financially responsi¬ 
ble operator, fees shall be paid by the 
Office. 

(b) Fees charged in respect of medical 
benefits obtained by a miner pursuant to 


this subpart shall be subject to the pro¬ 
visions of S 725.135. 

Vocational Rehabilitation 

§ 725.551 Objective of vocational rrlm. 
bilitation. 

The objective of vocational rehabili¬ 
tation is the return of miners who arc 
totally disabled for work in or around a 
coal mine and who are unable to utilize 
those skills which were employed in the 
miner's coal mine employment to gain¬ 
ful employment commensurate with 
such miner’s physical impairment. This 
objective may be achieved through a 
program of re-evaluation and muni¬ 
tion of the miner’s abilities, or retraining 
in another occupation, and selective job 
placement assistance. 

g 725.552 Requests for and ref err* I in 
vocational rehabilitation asaktano*. 

Each miner who has been determined 
entitled to receive benefits for his total 
disability under Part C of Title IV of the 
Act shall be informed by the OWCP of 
the availability and advisability of vo¬ 
cational rehabilitation services. If such 
miner chooses to avail himself of voca¬ 
tional rehabilitation, his request shall be 
processed and referred by OWCP voca¬ 
tional rehabilitation advisors pursuant 
to the provisions of II 702.501-792.508 of 
this Chapter VI as is appropriate. 

Signed at Washington, D.C.. this 10th 
day of September 1973. 

Bernard E. DeLury. 

Assistant Secretary for 
Employment Standard' 

|PR Doc.7* 19575 Piled 9-14-73;8:45 ami 
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DEPARTMENT OF LABOR 

Employment Standards Administration 
[ 20 CFR. Part 725 ] 

BLACK LUNG BENEFITS PROGRAM 
REDUCTION 

Receipt of State or Federal Benefit 

On November 30, 1072, 20 CFR Chap¬ 
ter VI was amended by adding thereto 
a new Part 725 (37 FR 25440-25466>, 
section 725.516(d) (37 FR 25462) in that 
document contained a procedure for 
reducing the amount of benefits to which 
an eligible claimant under Part 725 would 
be entitled by the amount of any State 
pneumoconiosis benefits received less cer¬ 
tain State claim connected expenses in¬ 
curred by such claimant. 

In the Federal Register of this date 
Part 725 was revised. However, paragraph 
<d> of 1 725.516 was not reissued but 
was reserved in order that further con¬ 
sideration might be given to the con¬ 
tents of the paragraph. It is proposed 
that paragraph (d> will contain either 
the provisions of Alternative I or of Al¬ 
ternative II. 

Alternative I, describes a procedure by 
which a dual Federal and State claimant 
shall have his Federal black lung bene¬ 
fits reduced under section 422(g) of the 
Act by the amount of State black lung 
benefits awarded less the amount of such 

Uilmant's State claim connected ex¬ 
penses (eg., legal, medical, etc.). Alter¬ 
native II describes a procedure by which 
such claimant shall have his Federal 
black lung benefits reduced under sec¬ 
tion 422(g) of the Act by the full amount 
of any State black lung benefits awarded. 
Alternative I is predicated upon the in¬ 


corporation by section 430 of Part C of 
Title IV of the Act, of the 1972 amend¬ 
ments to section 413(b) of Part B of Title 
IV of the Act and attempts to reduce 
the burden of double legal and medical 
fees which must normally be bom by any 
claimant who. for any reason, finds it ad¬ 
vantageous to file pneumoconiosis claims 
under Part C of Title IV of the Act and 
under a Slate workmen’s compensation 
law. Alternative II is supported by the 
traditional workmen's compensation 
practice that a claimant's legal and med¬ 
ical costs incurred in the pursuit of his 
workmen's compensation claim are per¬ 
sonal expenses which are exclusively the 
responsibility of such claimant. 

Public comment is requested concern¬ 
ing these two alternatives. The time for 
comments concerning these two alter¬ 
natives sliall remain open until Octo¬ 
ber 10. 1973. at which time the Secretary 
shall determine which of the two alter¬ 
natives best serves the purpose of the De¬ 
partment's Part C Black Lung Benefits 
Program. The Department will publish 
in final form one alternative, with any 
revisions which are warranted, prior to 
January 1.1974. 

It Is proposed to amend paragraph (d) 
of i 725.516 as follows: 

§ 725,516 Knlurtl^tni receipt of Stair or 
Federal benefit. 


Alternative I 

id> Amounts paid or Incurred or to be 
incurred by the individual for medical, 
legal, or related expenses In connection 
with his claim for State or Federal bene¬ 
fits (defined in paragraph (a) of this sec¬ 
tion) are excluded In computing the re¬ 


duction under paragraph (b) of this sec¬ 
tion. to the extent that they are con¬ 
sonant with State or Federal law. Such 
medical, legal, or related expenses may 
be evidenced by the State or Federal 
benefit awards, compromise agreement, 
or court order in the State or Federal 
benefit proceedings, or by such other 
evidence as the Office may require. Such 
other evidence may consist of: 

(1) A detailed statement by the in¬ 
dividual's attorney, physician, or the 
employer's Insurance carrier; or 

(2) Bills, receipts, or canceled checks: 
or 

(3> Other clear and convincing evi¬ 
dence indicating the amount of such 
expenses; or 

(4) Any combination of the foregoing 
evidence from which the amount of such 
expenses may be determinable. 

Such expenses will not be excluded 
unless established by evidence as re¬ 
quired by the Office. 

Alternative II 

(d) Amounts paid or Incurred or to 
be incurred by the individual for med¬ 
ical. legal, or related expeases in con¬ 
nection with his claim for State bene¬ 
fits (defined In paragraph <a) of this 
section) are Included In computing the 
reduction in paragraph • b) of this sec¬ 
tion to the extent they are consonant 
with State law. 

Signed at Washington. D.C this 10th 
day of September 1973. 

Bernard E. DeLury. 

Assistant Secretary for 
Employment Standard*. 

JFK Doc.72- 10574 Filed 9-14-73:6:46 am| 
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COST ACCOUNTING STANDARDS 
BOARD 

[4CFR Part 351 ] 

DISCLOSURE STATEMENT FOR COLLEGES 

AND UNIVERSITIES 

Basic Requirements 

Public Law 91-379. which applies to 
most negotiated defense prime contracts 
and subcontracts In excess of $100,000. 
requires that contractors shall disclose 
In writing, their cost accounting prac¬ 
tices. The Disclosure Statement Form 
(CASB-DS-1) has been designed to facil¬ 
itate the meeting of this requirement by 
contractors. The purpose of this pub¬ 
lication by the Cast Accounting Stand¬ 
ards Board is to propose a modification 
to Part 351.14. Disclosure Statement, of 
Its rules and regulations. 

Representatives of colleges and uni¬ 
versities have expressed to the Board a 
strong desire to have a separate Disclo¬ 
sure Statement to cover their practices. 
Such organizations, most of which op¬ 
erate under Budget Circular A-21, have 
unique terminology relative to their cost 
accounting practices and in completing 
the original Disclosure Statement Form 
they are required to use innumerable 
continuation sheets to adequately de¬ 
scribe their cost accounting practices. 
The proposed Form CASB-DS-2 incor¬ 
porates terminology more commonly 
used by colleges and universities. 

Colleges and universities are now sub¬ 
ject to Standards only in contracts 
awarded by defense agencies. A very 
small number of such organizations are 
now required to submit Disclosure State¬ 
ments. The Board has worked with rep¬ 
resentatives of Government agencies and 
universities in designing a separate Dis¬ 
closure Statement for colleges and uni¬ 
versities, and that proposed Disclosure 
Statement is being published today. 

The Cost Accounting Standards Board 
solicits comments on the proposed Dis¬ 
closure Statement for colleges and uni¬ 
versities. Form CASB-DS-2. Interested 
persons should submit their comments 
to the Cost Accounting Standards Board, 
441 O Street NW.. Washington. D.C. 
20548. To be given consideration by the 
Board in its deliberations relative to this 
proposal, written submissions must ar¬ 
rive no later than November 16, 1973. All 
written submissions made pursuant to 
this notice will be made available to the 
public for inspection at the Board's offices 
during regular business hours. 


The following modifications to Part 
351 of the Board's regulations are pro¬ 
posed in view of the foregoing: 

§351.145 Diaclcwtire Statement—col¬ 

leges and universities. 

The data which are required to be 
disclosed by colleges and universities are 
set forth in detail in the Disclosure 
Statement Form, CASB-DS-2. which 
will be devised by the Cost Accounting 
Standards Board and will be arranged 
substantially as set forth below. 

1. This Disclosure Statement has been 
designed to meet the requirements of 
Public Law 91-379, and persons complet¬ 
ing it are to describe their contract cost 
accounting practices. For timing of re¬ 
quirement to file a Disclosure Statement, 
see 4 CFR 351.40. For complete regula¬ 
tions and instructions concerning sub¬ 
mission of the Disclosure Statement, re¬ 
fer to the Federal Register. Title 4, 
Parts 331 and 351. A Statement must be 
submitted by all defense contractors 
who enter into negotiated national de¬ 
fense contracts with the United States 
In excess of $100,000 other than contracts 
where the price negotiated is based on 
(1) established catalog or market prices 
of commercial Items sold in substantial 
quantities to the general public, or (2) 
prices set by law or regulation. A sepa¬ 
rate Disclosure Statement must be sub¬ 
mitted by each organizationally inde¬ 
pendent and self-sufficient educational 
institution or a segment of an educa¬ 
tional system that substantially has such 
characteristics of independence and self- 
sufficiency, whose costs included in the 
total price of any contract exceed $100.- 
000. except where such costs are based 
on (1) established catalog or market 
prices of commercial items sold In sub¬ 
stantial quantities to the general public: 
or (2> prices set by law or regulation. If 
the cost accounting practices under con¬ 
tracts are Identical for more than one 
organizational unit, then only one State¬ 
ment need be submitted for those units, 
but each such organizational unit must 
be identified. A Disclosure Statement 
will also be required for each system 
(home) office or group office when costs 
are allocated to one or more system 
segments performing contracts covered 
by Public Law 91-379. but only Part vm 
of the Statement need be completed. 

2. The Statement must be signed by an 
authorized signatory of the reporting 
unit. 


3. The Disclosure Statement should 
be answered by checking the appropri¬ 
ate box or inserting the applicable letter 
code which most nearly describes the 
reporting unit's cost accounting prac¬ 
tices. Pen and ink may be used to enter 
the check or letter code. Part I of the 
Statement asks for general information 
concerning the reporting unit. Part Vm 
covers System (Home) and Group (In¬ 
termediate > Offices whose costs are allo¬ 
cated to one or more segments perform¬ 
ing contracts covered by Public Law 91- 
379. Part vm should be completed by 
each such office, and care should be 
taken to insure proper identification of 
such offices on the cover of the Disclo¬ 
sure Statement. In short, while a Sys¬ 
tem (Home) or Group Office may have 
more than one reporting unit submitting 
Disclosure Statements, only one State¬ 
ment need be submitted to cover the Sys¬ 
tem (Home) or Group Office operations. 

4. A number of questions in this State¬ 
ment may need narrative answers re¬ 
quiring more space than is provided. In 
such instances, the reporting unit should 
use the continuation sheets provided 
The number of the question involved 
should be indicated and the same cod¬ 
ing required to answer the questions in 
the Statement should be used in present¬ 
ing the answer In the continuation sheet. 
The reporting unit should indicate on 
the last continuation sheet used, the 
number of such sheets that were used 

5. Amendments shall be submitted to 
the same offices, including the Cost Ac¬ 
counting Standards Board, to which sub¬ 
mission would have to be made were an 
original Disclosure Statement being filed 
If on a year to year basis the responses 
to Items 1.1.0 through 1.4.0, 8.1.0, and 
8.2.0 would remain the same, the con¬ 
tractor need not resubmit data concern¬ 
ing these particular items. Otherwise, 
revised data must be submitted annually 
at the beginning of the contractor's fiscal 
year. If fewer than five of the other 
items in the Disclosure Statement on file 
are changed, a letter notice precisely 
Identifying the Disclosure Statement 
the specific items being amended, and 
the nature of the changes will suffice 
If five or more items are changed, the 
entire Disclosure Statement shall be re¬ 
submitted. Resubmitted Disclosure 
Statements must be accompanied by a 
notation specifying the items which have 
been changed and the nature of the 
change. 

Arthur Schoekhaut. 

Executive Secretary 
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